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ALBERT 


EARNS,   Appellee. 


Appeal  from  Ford. 

Opinion  by  Thompson,  J. 

This  is  a  suit  in  assumpsit  begun  by  C.  S.  Schneider 
and  R.  L.  Schneider,  against  Albert  F.  Stearns  to  re- 
cover from  the  defendant  fees  for  services  as  attorneys 
at  law."  The  declaration  consists  of  the  common  counts. 
A  bill  of  particulars  was  filed,  which  states  that  "plain- 
tiffs' suit  IS  for  services  in  giving  advice  on  each  and 
every  day  from  the  13th  day  of  February,  1913,  to  the 
8th  day  of  March,  1915,  to  defendant  by  plaintiffs  in 
reference  to  the  law  in  regard  to  the  specific  perfor- 
mance of  an  oral  contract,  which  the  defendant  had  en- 
tereii  into  with  one  L.  B.  Farrar,"  wherein  the  said  Far- 
rar  had  agreed  to  will  all  of  his  property  to  defendant 
if  defendant  would  take  care  of  him  during  his  life  time; 
and  .for  services  in  looking  up  law  and  laying  out  plans 
and  giving  advice  generally.  As  a  result  of  which  de- 
fendant obtained  real  and  personal  property  to  the 
amount  of  $25,000.00.  Total  amount  of  services 
$5,000.00. 

The  defendant  filed  a  plea  of  the  general  issue  and 
a  plea  of  tender  of  $200.00.  Issue  was  joined  on  the 
first  plea  and  a  replication  filed  denying  the  tender.  A 
jury  returned  a  verdict  in  favor  of  plaintiffs  for  $200.00, 
on  which  judgment  was  rendered.  The 
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plaintiffs  appeal. 
C.  S.  Schneider,  one  of  appellants,  testified  that  the 
appellee  was  related  to  one.  Dr.  L.  B.  Farrar  and  that 
the  lappellee  on  the  13th  day  of  February,  1913,  advised 
with  the  witness  about  the  validity  of  a  contract  be- 
tween Farrar  and  appellee,  in  which  Farrar  agreed  to 
make  a  will  giving  appellee  all  his  property  upon  con- 
dition that  appellee  would  stay  with  Farrar  and  take 
care  of  him  as  long  as  he  lived;  that  Farrar  was  trying 
to  break  the  contract,  and  that  there  were  numerous 
consultations  between  appellants  and  appellee  in  refer- 
ence to  the  matter.  Farrar  was  about  90  years  of  age 
and  appears   to  have  been   addicted   to   making   wills, 
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having  made  one  March  15,  1911,  another  March  29,  1911, 
a  third  February  12,  1913,  and  a  fourth  on  March  8, 
1915.  The  first  will  gives  his  property  to  trustees  for 
the  poor  of  the  city  of  Paxton  except  a  legacy  of  $500  to 
defendant.  The  second  changes  the  first  one  only  to 
the  extent  of  giving  $500  to  another  relative,  and  the 
third  gives  all  the  testjator's  property  to  appellee  on  con- 
dition that  he  live  with  and  care  for  the  testator  until 
his  death.  The  last  one  gives  all  the  property  of  the 
testator  to  appellee  unconditionally.  He  also  testified 
that  appellee  brought  the  first  three  wills  to  the  office 
of  appellants  at  one  time  and  was  advised  to  and  did 
leave  the  third  with  appellants,  and  that  appellee  told 
the 
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witness  that  he  had  no  money  but  could  pay 
only  from  what  he  got  out  of  the  estate,  that  he  could 
not  pay  a  straight  fee  and  the  witness  told  appellee  that 
appellants  would  take  it  on  a  contingent  basis,  and  that 
the  fee  would  be  from  one  fourth  to  a  half  of  what  ap- 
pellee got  anid  that  appellee  said  that  was  all  right.  He 
further  testified  tjhat  the  appellee  advised  v/ith  him  very 
frequently,  between  forty  and  fifty  times  ,as  to  what  he 
should  do,  and  that  appellee  acted  under  his  advice  until 
tihe  death  of  Farrar. 

Appellee  testified  that  he  counseled  with  appellants 
the  first  time  about  the  middle  of  Feb'ruary,  1914,  and 
occasionally  thereafter  until  September  of  that  year, 
and  that  on  the  first  two  occasions  nothing  was  said  about 
fees  but  that  at  a  subsequent  conference  he  told  C.  S. 
Schneider:-  "I  cannot  pay  you  anything  now  but  I  am 
a  watch  maker,  earning  $20  a  week  and  you  will  get 
your  money  whether  I  get  a  cent  out  of  this  estate  or 
not";  "that  nothing  was  said  about  a  contingent  fee;" 
that'  "I  asked  what  this  advice  was  going  to  cost  me 
and  he  said  'Oh  this  little  advice  won't  cost  anything  as 
we  go  along'  and  then  when  thei  final  law  suit  comes  we 
will  agree  upon  a'  percent  and  the  matter  was  left  right 
there."  A  letter  written  by  C.  S.  Schneider  to  appellee 
June  29,  1915,  tends  to  corroborate  the  evidence  of 
appellee.  The  evidence  tends  to  show  that  after 
Farrar's  decease,  the  date  of  which  however  is  not  shown, 
his  personal  estate  amounted  to  $8700,  and  his  real  estate 
was  of  the  value  of  over  $8600.00. 
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The  will  dated  March  8,  1915,  was  filed  Nov- 
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ember  2,  1915,  and  it  is  stipulated  that  it  was  admitted 
to  probate,  but  the  date  when  it  was  probated  is  not 
mentioned  The  appellee,  as  executor,  filed  an  inventory 
of  Farrar's  estate  which  was  approved  February  7,  1916. 

It  was  a  question  of  fact  and  peculiarly  within  the 
province  of  a  jury  to  decide  whether  there  was  a  contract 
for  a  contingent  fee  of  from  one  fourth  to  one  half  of 
the  amount  appellee  should  receive  from  the  estate. 
The  appellee  testified  that  there  was  no  such  contract 
and  plead  a  tender  of  two  hundred  dollars  in  full  for 
the  services  of  appellant.  The  jury  found  against 
appellants  on  their  contention,  and  under  the  plea  of 
tender  could  not  do  otherwise  than  return  a  verdict  for 
the  amount  admitted  to  be  due,  and  unless  some  error 
of  law  has  intervened,  this  court  should  not  set  aside 
a  verdict  where  the  evidence  is  so  conflicting  and  the 
trial  court  has  approved  the  verdict 

Appellants,  in  making  out  their  case  in  chief,  under- 
took to  prove  by  R.  L.  Schneider  the  usual  customary  and 
reasonable  charges  made  by  lawyers,  where  tiheir  pay 
is  contingent  upon  the  success  of  the  business  they  are 
engaged  in.  Counsel  for  appellants  at  the  same  time 
stated  that  they  were  relying  on  the  contract.  An  ob- 
jection was  sustained  to  the  introduction  of  that  offer. 
It  is  contended  that  the  ruling 
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of  the  court  in  that  regard  was  erroneous. 

If  there  was  a  contract  which  had  been  performed 
by  appellants  on  their  part,  then  they  were  entitled  to 
recover  on  it,  or*  if  they  had  been  prevented  by  appellee 
from  performing  then  they  could  rescind  the  contract, 
and  recover  on  a  quantum  meruit,  but  there  is  no  con- 
tention that  they  had  not  performed  anything  they  were 
retained  to  do.  The  appellee  had  not,  when  this  evidence 
was  offered,  given  his  version  as  to  whether  there  was 
an  express  contract  or  only  an  implied  one.  The 
evidence  offered  was  merely  argumentative  of  an 
express  contract)  and  was  properly  rejected.  If  there 
was  no  express  contract  then  appellants  would  be  en- 
titled to  recover  on  a  quantum  meruit  and  the  fee  would 
not  be  contingent,  the  objection  was  properly  sustained 
for  tihat  reason.     There  was  no  error  in  the  ruling. 

It  is  also  argued  that  the  court  erred  in  giving  and 
refusing  instructions.  Instruction  B  requested  by  appel- 
lants was  refused.  The  instruction  is,  "that  where  itwo 
witnesses  testify  directly  opposite  to  each  other  on  a  mat- 
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erial  point  you  are  not  bound  to  consider  the  evidence 

evenly  balanced  so  far  as  those  two  witnesses  are  con- 
cerned but  that  you  may  regard  all  the  surrounding  facts 
and  circumstances  and  other  evidence,  if  any,  and  give 
credence  to  one  witness  over  the  other  if  you  think  such 
facts,  circumstances  and  evidence  warrant  it".  There 
was  no  errer  in  refusing  the  instruction  for 
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the  reason  it  does  not  confine  the  jury  to  the 
consideration  of  "surrounding  facts  and  circumstances'" 
in  evidence  but  permits  the  jury  to  consider  any  and  all 
facts  and  circumstances  brought  to  the  attention  of  the 
jury  whetiher  by  way  of  evidence  or  otherwise. 

Appellants  complain  of  the  refusal  of  instruction  C, 
requested  by  them.  It  undertook  to  enumerate  to  the 
jury  the  elements  to  be  considered  in  determining  upon 
which  side  the  preponderance  of  the  evidence  is  as  to  any 
particular  issue.  This  instruction  was  given  almost  ver- 
batim in  appellants'  second  given  instruction;  it  also 
omitted  the  number  of  witnesses  testifying  on  either 
side  concerning  such  fact  from  the  list  of  elements  to  be 
considered. 

'It  is  contended  that  the  first  instruction  given  at 
the  request  of  appellee  is  erroneous.  This  is  the  stock 
instruction  "that  the  jury  are  the  sole  judges  of  the  cre- 
dibility of  the  witnesses  and  of  )the  weight  to  be  attached 
to  their  testimony  and  you  are  not  bound  to  take  the 
testimony  of  any  witness  as  absolutely  true  and  you 
should  not  do  so  if  you  are  satisfied  from  all  the  facts 
and  circumstances  proved  on  the  trial  and  all  the  evi- 
dence in  the  case  that  such  witness  is  mistaken  in  the 
matters  testified  to  by  him  or  that  for  any  other  reason 
appearing  from  the  evidence  his  testimony  is  untrue  or 
unreliable."     There     is  no  error  against     appellants  in 
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the  instruction  although  the  word  "satisfied"  should  have 
been  "believe."     It  was  more  favorable  to  appellants 
than  they  were  entitled  to. 

It  is  also  insisted  that  the  use  of  the  words  "a  cer- 
tain specified  percentage"  used  in  appellee's  second  in- 
struction is  erroneous  as  not  based  on  the  evidence,  in 
which  the  words  "from  one  fourth  to  a  half"  was  used. 
The  distinction  is  too  fine  to  affect  a  jury  and  if  erroi 
was  harmless. 

The  fourth  instruction  told  the  jury  "that  the  bur- 
den of  proof  is  upon  plaintiff  to  prove  tihe  alleged  con- 
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tract  for  a  contingent  fee  by  a  preponderance  of 
the  evidence.  I  f  you  find  that  the  evidence 
bearing  upon  the  plaintSflf's  case  is  evenly  balanced  or 
that  it  preponderates  in  favor  of  the  defendant,  then 
the  plaintiff  cannot  recover."  Counsel  say  in  their  ar- 
gument, "But  to  say  that  the  evidence  bearing  upon  the 
plaintiifs'  case  is  evenly  balanced  or  it  preponderates  in 
favor  of  the  defendant  is  simple  nonsense  and  extreme- 
ly misleading."  The  instruction  refers  to  all  the  evi- 
dence in  the  case  and  while  it  might  be  differently  ex- 
pressed the  jury  could  not  be  mislead  by  it. 

It  is  also  argued  that  the  case  should  be  reversed 
because  of  improper  remarks    of  counsel    for  appellee 
made  in  their  argument  to  the  jury.     One  of  counsel 
stated  that  the  tender  made  to  plaintiff 
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was  more  than  they 
had  earned  but  that  the  tender  was  made  on  his  advice 
not  because  they  earned  it  but  he  wanted  to  be  friend- 
ly with  them.  The  other  counsel  told  the  jury  that  they 
should  remember  that  defendant  has  the  property  by 
will  only;  he  does  not  yet  know  whether  or  not  it  is  his 
as  the  heirs  of  Farrar  have  a  year  from  the  probating  of 
the  will  to  file  a  contest  and  plaintiffs  have  no  right  to 
a  contingent  fee  without  showing  that  the  property  be- 
longs to  the  defendant.  He  may  never  get  a  cent  of 
the  property.  The  statements  of  both  counsel  were 
objected  to  and  the  objections  promptly  sustained  by  the 
court.  The  remarks  were  not  pertinent  to  any  issue 
and  not  based  on  any  evidence  or  anything  in  the  record. 
Thel  objections  having  been  properly  sustained  and  coun- 
sel for  appellants  having  the  closing  argument,  we  think 
the  jury  would  not  be  prejudiced  thereby.  The  judg- 
ment will  be  sustained. 

Affirmed. 
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Gen.N^io.  6740.  April  Tern/ 191 7.  Ag.  No.  6. 

\  FRED  R.  BELL/\.ppellant, 

\ 

H.  R.  McDonald,  Appellee. 
);,    Appeal  from    Vermilion. 
OPINION  BY  THOMPSON,  J. 

During  the  October  term  1915,  of  the  Vermilion 
county  circuit  court,  Fred  R.  Bell  filed  a  declaration  on 
two  judgment  notes  for  $1400  each,  with  17o  interest, 
dated  May  27,  1915,  payable  to  the  order  of  the  Pioneer 
Stock  Powder  Co.  at  Collisons  Bros.  Bank  of  Alvin,  exe- 
cuted by  H.  R.  McDonald,  endorsed  to  Bell  by  the  payee, 
by  A.  G.  Letson,  etc.  president,  and  by  A.  G.  Letson.  11. 
R.  Bell  is  the  only  defendant.  A  cognovit  purporting  to 
be  signed  by  H.  R.  McDonald,  the  Pioneer  Stock  Powder 
Co.  and  A.  G.  Letson  by  an  attorney  was  filed  confessing 
judgment  for  $3018.  Judgment  was  entered  on  the  con- 
fession against  "said  defendants"  for  such  sum.  Mc- 
Donald, during  that  term,  entered  ,a  motion  to  vacate 
'the  judgment  and  for  leave  to  file  pleas. 

An  order  was  entered  opening  up  the  judgment  and 
granting  leave  to  file  pleas.  The  defendant,  McDonald, 
filed  pleas  of  breach  of  warranty  and  failure  and  want 
of  consideration  on  which  issues  were  joined.  A  trial 
before  a  jury  resulted  in  a  verdict  for  the  defendant  Mc- 
Donald, on  which  judgment  was  rendered.  The  plain- 
tiff appeals. 

One  of  the  contentions  of  appellant  is  that  there  is 
no  evidence  showing  that  he  is  not  a  holder  in  due  course. 
'The  notes  were  due,  one  in  six  months,  the  other  five 
months  after  date.     Appellant  pur- 
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chased  the  notes  on 
August  24,  1915,  from  the  Pioneer  Stock  Powder  Co. 
Appellee  is  a  farmer  living  near  Alvin,  Illinois.  Appel- 
lant was  cashier  of  the  Bank  of  Pence,  Indiana,  about 
eight  miles  from  the  residence  of  appellee.  These  part- 
ies had  known  each  other  about  fourteen  years. 

Appellee  testified  that  he  had  known  appellant 
about  fourteen  years  and  that  about  August  10,  1915, 
appellant  called  him  at  his  house  over  the  telephone; 
that  the  parson  calling  him  said  his  name  was  Bell  and 
that  he  had   a  letter  from   the  Pioneer  Stock  Powder 


Company  offering  to  sell  two  notes  made  by  him;  that 
appellee  told  the  person  who  called  him,  "Don't  buy  them 
unless  you  want  to  buy  trouble  for  they  are  not  to  be 
paid  and  their  powder  is  no  good  whatever."  Appellee 
did  not  testify  that  he  knew  it  was  appellant  or  that  he 
know  or  recognized  appellant's  voice.  Appelle  did  not 
call  for  appellant  at  the  residence  or  place  of  business  of 
appellant,  but  the  call  came  from  somewhere  to  appel- 
lee's telephone.  The  only  things  in  the  record  that  tend 
to  connect  appellant  with  the  conversation  is  that  the 
party  at  the  other  end  of  the  telephone  line  said  his 
name  was  Bell,  and  that  two  weeks  thereafter  appellant 
bought  these  notes.  There  is  no  evidence  tending  to 
show  either  that  appellee  recognized  the  voice  at  the 
other  end  of  the  line  as  that  of  appellant,  or  tl^at  the 
speaker  at  the  other  end  of  the  line  was  using  a  tele- 
phone in  appellant's  place  of  business  or  that  his  given 
name  was  the  same  as  that  of  appellant.  The 
(Page  2) 
evidence  was  incom.petent  without  some 
evidence  tending  to  show  the  speaker  was  appellant  and 
that  is  denied  by  him.  Godair  vs.  Ham.  Nat.  Bank,  225 
111.  572.  Pumphrey  vs.  Giggy,  150  111.  App.  473;  Bate.? 
vs.  Cronin's  Estate,  196  111.  App.  178,  12  Encyc.  of  Ev. 
478. 

The  evidence  shows  that  appellee  was  appointed  an 
agent  of  the  Pioneer  Stock  Powder  Co.  to  sell  its  wares 
by  a  sales  agent  of  said  company;  that  the  notes  were 
given  as  security  only  for  orders  that  might  be  made  by 
appellee  up  to  40,000  pounds.  The  evidence  also  shows 
that  the  company  warranted  its  goods  to  be  a  cure  for 
hog  cholera  and  that  the  remedy  was  worthless,  and  in 
the  few  instances  where  it  was  used  in  the  neighborhood 
of  appellee  the  most  of  the  hogs  that  it  was  given  to 
died. 

It  is  also  contended  by  appellant  that  there  was  no 
warranty  of  the  remedy  by  the  payee  of  the  notes  be- 
cause the  contract  was  reduced  to  writting.  The  only 
matters  reduced  to  writing  were  the  notes,  an  order  for 
the  remedy,  and  an  agency  contract  signed  by  the  agent 
of  the  payee  and  appellee.  There  is  a  condition  printed 
on  the  order  signed  by  Doty,  the  salesman  of  appellee, 
that  no  afjreement  other  than  what  appears  on  the  face 
of  the  order  shall  bind  the  Pioneer  Stock  Powder  Com- 
pany, but  it  is  below  the  signatures  and  not  referred  to 
In  the  order  and  therefore  not  binding  on  appellee. 


It  is  further  contended  that  there  is  no  proof  that 
either  Doty  or  Letson,  the  president  of  the  stock  com- 
pany, was  an  agent  of  the  compapny. 
(Page  3) 

The  proof  is  ample 
that  they  were  agents  of  the  company  and  that  there 
was  a  breach  of  warranty  and  a  failure  of  consideration. 

Error  is  assigned  also  on  the  giving  and  refusing  in- 
structions. The  jury  were  fully  and  fairly  instructed  and 
there  is  no  error  in  that  regard. 

For  the  error  in  admitting  evidence  as  to  what  wac 
said  over  the  telephone  without  requiring  some  evidence 
tending  to  show  that  appellant  was  the  party  at  the  other 
end  of  the  telephone,  or  that  the  speaker  was  using  a 
telephony  in  his  office  or  under  his  control,  the  judgment 
is  reversed  and  the  cause  remanded. 

Reversed  and  Renicinded. 

(Page  4) 
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DORA   E.   SINGLETOM,      ADMINISTRATRIX, 
etc.,  Appellee, 


PEoklA  &    EASTERN   RY.  CO.,   Appellant. 
Appeal  from  Vermilion. 
OPINION  BY  TimiPSON,  J. 

This  is  an  appeal  from  a  judgment  for  $1750.00 
against  appellant  in  a  suit  brought  to  recover  for  the  al- 
leged wrongful  killing  of  Orville  P.  Hatfield.  The  de- 
ceased was  struck  by  a  train  of  appellant  at  the  Oak 
street  crossing  of  its  railway  in  Danville.  The  declara- 
tion avers  that  the  ordinances  of  the  city  of  Danville 
limit  the  speed  of  trains  within  the  city  to  the  rate  of 
ten  miles  per  hour,  and  that  the  appellant  negligently 
operated  its  train  at  a  speed  in  excess  of  the  limit  fixed 
by  the  ordinances  of  the  city,  and  also  that  it  failed  to 
give  warning  of  the  approach  of  the  train  to  the  cross- 
ing by  either  blowing  a  whistle  or  ringing  a  bell  and  that 
deceased  was  killed  while  in  the  exercise  of  due  care. 

Oak  street  runs  north  and  south.  The  appellant's 
railroad  is  a  double  track  system  and  crosses  the  street 
nearly  at  right  angles  but  slightly  northeast  and  south- 
west. The  deceased,  a  boy  of  19  years  of  age,  was  killed 
by  an  east  bound  freight  train  between  six  and  seven 
o'clock  in  the  morning  of  June  19,  1916,  while  going  to 
work.  He  got  on  the  tracks  of  appellant  at  Harmon 
avenue,  three  blocks  east  of  Oak  street,  and  walked  on 
the  right  of  way  between     the  tracks     to  Oak    street, 

(Page  1) 
where  he  turned  south  or  southeast  to  cross  the  east 
bound  track  and  was  struck  by  the  engine  and  killed. 
When  the  train  stopped,  the  body  of  the  deceased  was 
under  the  sixth  car  from  the  locomotive.  The  evidence 
is  conflicting  as  to  the  speed  of  the  train.  There  is  evi- 
dence that  it  was  running  at  the  rate  of  20  miles  an  hour 
and  also  that  it  was  not  running  over  seven  or  eight. 
There  is  also  evidence  that  an  automatic  bell  was  ring- 
ing and  that  no  bell  was  ringing. 

The  contention  of  the  appellant  is  that  the  evidence 
does  not  show  that  tihe  deceased  was  in  the  exercise  of 
due  care,  but  that  the  clear  preponderance  of  the,  evi- 
dence shows  that  he  was  not  in  the  exercise  of  ordinary 


care. 

The  deceased,  at  the  time  he  was  struck,  was  not  a 
trespasser,  he  was  on  the  street  crossing.  He  had  just 
ceased  being  a  trespasser.  If  he  had  not  been  previously 
a  trespasser  and  had  used  the  streets  to  travel  on  he 
would  not  have  been  struck  by  the  train.  There  was  no 
obstruction  to  prevent  him  seeing  the  train  approaching. 
A  traveller  while  walking  on  a  street  could  not  fail  to 
see  a  train  approaching  him  from  either  side  of  a  right 
angled  crossing  without  even  turning  his  head  if  he  was 
looking  straight  ahead.  His  half  brother,  a  boy  of  17 
years  of  age.  who  was  walking  between  the  tracks  over 
100  feet  behind  him,  states  that  the  deceased,  when  he 
reached  the  crossing,  turned  and  was  going  south  east 
across  the  south  main  track,  that  the  witness  shouted 

(Page  2) 
to  his  brother  and  he  turned  just  as  he  was  struck.  An- 
other witness  coming  towards  the  deceased  testified  that 
he  called  to  the  deceased  to  alarm  him  and  that  he  look- 
ed to  his  right,  made  a  jump  and  was  struck  by  the  lo- 
comotive. The  train  contained  28  freight  cars.  The 
engineer  at  his  post  could  not  and  did  not  see  the  de- 
ceased but  saw  his  hat  roll  to  the  south  of  the  train  af- 
ter the  boy  was  struck.  The  manifest  preponderance  of 
the  evidence  not  only  fails  to  show  that  he  was  in  the 
exercise  of  due  care  but  shows  that  he  was  killed  be- 
cause of  his  own  negligence.  The  judgment  will  be  re- 
versed with  a  finding  of  fact,  that  the  deceased  v/as  not 
in  the  exercise  of  due  care  when  killed. 
Reversed.  /"^ 
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THE  PEOPLE  OF  THEJKTATE  OF  ILLINIOS, 
\    Defendanti  in  Error, 


MAX   BfoYDSTQiN,   Plaintiff  in   Error. 
Error  to  Gi^uniufCourt  of  Morgan  County. 


OPINION  BY  THOMPSON,  J. 

The  States  Attorney  of  Morgan  county,  on  April  2B, 
1^7,  filed  an  information  in  the  county  court  of  that 
county  chai-ging  that  Max  Boydston  on  Sept.  4,  1916,  in 
the  county  of  Morgan  "did  without  lawful  excuse,  de- 
sert, neglect  and  refuse  to  provide  for  LiUian  Boydston," 
his  wife,  who  was  then  and  there  in  neccessituous  circum- 
stances. The  defendant  plead  not  guilty.  A  trial  was 
had  before  a  jury  and  a  verdict  returned  finding  "the  de- 
fendant guilty  of  wife  abandonment  in  manner  and  form 
as  charged  in  the  information."  A  motion  for  a  new 
trial  was  overruled  and  the  defendant  sentenced  to  "pay 
to  the  clerk  of  the  court  for  the  use  of  his  wife,  Lillian 
Boydston,  the  sum  of  Twenty  five  Dollars  per  month,  the 
first  payment  to  be  made  June  5,  1917,  and  a  like  amount: 
on  or  before  the  5th  of  each  month  thereafter."  It 
was  further  ordered  that  the  defendant  pay  a  fine  of  $15 
and  the  costs;  that  the  fine  be  paid  to  his  wife;  that  de- 
fendant be  released  from  custody  on  paying  the  fine  and 
costs  and  filing  a  bond  in  the  sum  of  $600  and  that  the  de- 
fendant be  committed  to  Moirgan  County  Jail  until  the 
fine  and  costs  are  paid  and  a  bond  of  $600  be  approved 
by  the  court. 

It  is  argued  on  behalf  of  plaintiff  in  error  that  a 
verdict  of 
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guilty  cannot   be  sustained  without  a   plea  by 
the  defendant.     The  amended  record  shows  that  such  a 
plea  was  entered. 

It  is  also  contended  that  the  plaintiff  in  error  is  novv 
and  at  the  time  of  the  alleged  offence  was  a  resident  of 
Knox  county  and  that  the  court  of  Morgan  county  had 
no  jurisdiction,  because  plaintiff  in  error  was  not  person- 
ally present  in  Morgan  County.  People  vs.  Johnson,  66 
111.  App.  103,  is  cited  by  counsel  for  plaintiff  in  error  as 
authority  for  that  contention.  That  case  was  decided 
under  the  Wife  Abandonment  Act  of  1893.  The  Wife 
Abandonment  Act  of  1903,  contains  a  section  repealing 


all  acts  and  portions  of  acts  in  conflict  therewith.  In 
1915,  an  act  making  it  a  misdemeanor  to  neglect  or  re- 
fuse, without  reasonable  cause,  to  provide  for  a  desti- 
tute wife  was  passed  which  also  repeals  all  acts  and  parts 
of  acts  in  conflict  therewith.  In  People  vs.  Herrick,  200 
111.  App.  428,  it  was  heldj;hat  the  1903  Wife  Abandon- 
ment Act  was  repealed  by  the  act  of  1915,  which  appar- 
ently is  the  only  statute  in  force  providing  a  penalty  for 
failure  to  support  a  wife.  There  is  no  substantial  dif- 
ference between  these  acts  so  far  as  failure  to  support 
is  concerned  further  than  that  the  word  abandonment  is 
not  in  the  present  statute  and  hence  abandonment  is  no 
part  of  the  offence.  The  difference,  between  the  act  of 
1893  and  that  of  1915,  is  that  the  first  act  provided  pun- 
ishment for  abandoment  and  neglect  to  provide  for  the 
wife,  while  the  last  provides  a  penalty  for  failure  to  sup- 
port without  a  reasonable  cause.  There  is  however  "^-o 
difference  in  the  jurisdictional  features  of  the  several 
acts  mentioned.  In  People  vs.  Johnson,  (Supra),  it  was 
held  that  the     venue     in  a  prosecution     of     this  kind 
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is  properly  laid  in  the  county  where  the  wife  is  sent  by 
the  husband,  no  matter  where  the  husband  may  be  resid- 
ing at  the  time,  and  cites  Bishop's  New  Crim.  Proc.  53; 
1  Bishop  Crim.  Law  110,  and  Benfield  vs.  State,  4  S.  E. 
869,  which  support  the  rule  announced. 

The  evidence  shows  that  plaintiff  in  error  is  a  line 
man  and  has  not  had  employment  in  any  place  for  any 
considerable  time.  After  these  parties  were  married 
they  lived  in  Gale'sburg,  where  plaintiff  in  error  had  work. 
He  afterwards  went  to  Iowa  to  work  and  advised  his 
wife,  who  was  then  working  in  a  candy  factory,  to  go 
and  live  with  his  mother  in  Galesburg.  He  did  not  stay 
long  in  Iowa.  He  then  went  to  Michigan.  His  wife  de- 
sired that  he  come  to  Galesburg  and  get  a  place  to  live 
and  he  said  no  he  was  going  to  stay  in  Michigan.  She 
then  said  she  would  go  to  Jacksonville  to  her  mother, 
who  was  sick.  Plaintiff  in  error  visited  his  vidfe  in  Jack- 
sonville, in  March.  They  afterwards,  at  the  request  of 
plaintiff  in  error,  met  in  Peoria,  in  July  and  again  in  Sep- 
tember 1916,  where  they  stayed  in  a  hotel.  She  testifed 
that  she  wanted  to  go  back  to  Galesburg  with  him,  but 
he  said  no,  he  was  not  home  much,  and  gave  her  money 
to  return  to  Jacksonville  and  that  since  that  time  he  has 
neither  furnished  her  any  means  nor  replied  to  any  of  her 
letters. 


This  evidence  tends  to  show  that  she  was  in  Morga  i 
county,  not  because  she  wished  to  be  there,  but  for  the 
reason  her  husband  sent  her  there  from  Peoria,  and  visit- 
ed her  there;  tlie  venue  of  the  offence  was 
(Page  3) 

properly  laid 
in  that  county  if  she  was  sent  there  by  plaintiff  in  error. 

It  is  further  contended  that  counsel  for  defendant 
in  error  in  their  arguments  to  the  jury  made  improper 
and  inflamatory  remarks.  Without  quoting  into  this  op- 
inion the  remarks  of  counsel  as  they  appear  in  the  bill  of 
exceptions.^ counsel  admit  that  if  such  remarks  were  made 
they  were  improper,  and  while  they  deny  having  made 
the  statements  attributed  to  them,  and  have  procured  a 
certificate  from  the  trial  judge  that  some  of  the  state- 
ments were  not  made  to  the  jury,  this  court  must  be  gov- 
erned by  the  record  and  bill  of  exceptions  which  the  trial 
judge  has  certified  is  correct,  and  not  by  statements  out- 
side the  Tecord.  If  there  were  no  other  errors  in  the 
record,  the  remarks  of  counsel  alone  require  a  reversal  of 
the  judgment. 

The  information  charges  that  plaintiff  in  error  "did 
without  lawful  excuse  desert"  etc.  The  offence  as  de- 
fined in  the  present  statute  is,  that  a  husband  "who  shall 
without  any  reasonable  cause  neglect"  etc.  the  term  "law- 
ful excuse"  in  the  present  statute  is  only  applicable  to  the 
failure  to  support  children.  The  verdict  found  the  plain- 
tiff in  error  "guilty  of  wife  abandonment."  The  cause 
was  apparently  tried  on  the  theory  that  the  plaintiff  in 
error  was  guilty  of  wife  abandonment.  The  Statute  of 
1915  does  not  make  either  desertion  or  wife  abandon- 
ment an  offence,  but  it  is  only  neglect  or  refusal  to  pro- 
vide without  any  reasonable  cause,  for  the  support  of  a 
wife  in  destitute  or  necessituous  cir 
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cumstances  that 
is  made  a  misdemeanor. 

The  judgment  rendered  is  also  erroneous  in  not  fix- 
ing any  limit  to  the  time  the  payments  are  to  be  made 
to  the  wife  or  to  the  time  of  imprisonment  as  is  required 
by  the  statute. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 
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THE  tePLE  OF  THE  SmTE  OF  ILLINOIS,  . 

Defendant    if  Error,  n 


RAY  0.  L^DWICK, 
\   Plaintifi/in  Error. 

Error   fo  Couniy  Court  of  Champaign. 

OPINION  BY  THOMPSON,  J. 

The  plaintiff  in  error  was  by  the  grand  jury  of  Cham- 
paign County,  at  the  January  Term  of  the  circuit  court, 
indicted  for  selHng-  intoxicating  Hquor  within  the  town 
of  Champaign  while  Baid  town  was  anti-saloon  territory. 
The  indictment  consists  of  five  counts  and  each  count 
avers  that  the  plaintiff  in  error  had,  prior  to  the  com- 
mission of  the  offences  charged,  been  convicted  in  said 
county  of  violating  the  anti-saloon  act. 

The  indictment  was  certified  to  the  county  court, 
where  on  a  trial  before  a  jury  the  plaintiff  in  error  was 
found  guilty  under  the  second  and  fifth  counts.     He  was 

sentenced  to  pay  a  fine  of  $150  on  each  of  said  counts  / 

and  also  sentenced  to  the  county  jail  for  ten  days  on  each  ,/ 

count,  the  confinement  under  the  fifth  count  to  begin  at 
the  expiration  of  the  confinement  under  the  second 
count.  Plaintiff  in  error  has  sued  out-  a  writ  of  error  to 
review  that  judgment. 

The  evidence  shows  that  plaintiff  in  error  and  one. 
Clarence  Lingreen,  had  resided  in  the  same  house  for 
several  years  and  that  a  United  States  Retail  Liquor 
Dealers  License,  had  been  issued  to 
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Ray  0.  Ludwick  and 
Clarence  Lingreen  at  the  premises  so  occupied  by  them. 
The  M'iginal  Revenue  Stamp  was  introduced  in  evidence. 
It-iliiflsisted  that  the  court  erred  in  admitting  a  certified 
copy  of  the  Internal  Revenue  Stamp  for  the  reason  that 
the  original  had  already  been  offered  in  evidence.  The 
original  stamp,  No.  20258,  bears  date  July  10,  1916,  and 
recites: — "Series  of  1916,  Received  from  Ludwick  &  Lin- 
green, the  sum  of  Twenty-five  dollars  for  Special  Tax  as 
Retail  Liquor  dealers  *  *  at  108^^  E.  Church,  Champaign." 
The  certificate  of  the  collector  of  the  Springfield  Inter- 
nal Revenue  office  shows  that  certificate  No.  20258  was 
issued  to  "Ludwick  &  Lingreen,  Ray  Ludwick,  Clarence 
Lingreen,  Retail  Liquor   dealer,   Champaign,   111.",   July 


10,  1916.  The  original  stamp  only  gives  the  name  of 
"Ludwick  &  Lingreen"  as  the  holder  of  the  stamp,  while 
the  records  of  the  Internal  Revenue  office  give  the  in- 
dividual names  of  the  applicants  for  the  license  issued  to 
"Ludwick  &  Lingreen."  The  records  of  the  Internal 
Revenue  office  were  competent  evidence,  if  the  original 
stamp  had  not  been  introduced,  People  vs.  Joyce,  154 
111.  App.  13.  There  was  no  necessity  for  producing  both 
but  there  was  no  predudicial  error  in  their  admission 
since  the  records  of  the  office  give  the  names  of  the  in- 
dividuals and  identified  the  plaintiff  in  error  as  one  of 
the  parties  to  whom  the  stamp  was  issued. 

It  is  also  insisted  that  there  was  no  proof  that  the 
Town  of  Champaign  is  anti-saloon  territoiT.     The  people 

offered  in  evidence 
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a  certificate  made  by  Henry  King, 

who  testified  that  he  is  the  town  clerk  and  custodian  of 

the  records  and  files  of  the  office  of  the  town  clerk  of 

the  town  of  Champaign.     The  certificate  shows  that  at 

a  vote  in  July  1908,  the  town  of  Champaign  became  anti- 

j^aloon  territory.     It  was  competent  evidence  of  the  fact 

that  the  town  of  Champaign  was  anti-saloon  territory. 

People  vs.  Danley,  181  111.  App.  89.     It  is  also  contended 

that  there  is  no  competent  evidence  showing  that  King 

was  town  clerk.     The  fact  that  King  was  acting  as  clerk 

and  custodian  of  the  office  was  sufficient  proof  that  he 

was  the  town  clerk.     9  Encyc.  of  Ev.  182;  29  Cyc.  1389. 

It  is  also  insisted  that  the  court  erred  in  admitting 
the  records  of  former  convictdons  of  plaintiff  in  error  of 
a  similar  offence.  The  records  admitted  show  that  he 
was  convicted  once  by  jury  and  at  another  time  he  plead 
guilty  to  an  indictment  for  selling  liquor  in  anti-saloon 
territory.  The  indictment  alleged  former  convictions. 
The  statute  provides  for  an  increased  penalty  upon  a 
second  conviction.  There  was  no  error  in  the  admission 
of  such  records. 

The  plaintiff  in  error  requested  an  instruction  in- 
forming the  jury  that  "The  jury  on  a  criminal  case  are 
by  the  Statutes  of  Illinois  made  judges  of  the  law  and 
ihe  evidence  and  under  these  statuties  it  is  the  duty  of 
the  jury,  after  hearing  the  arguments  of  counsel  and  in- 
structions of  the  court,  to  act  upon  the  law  and  facts 
according  to  their  best  judgment  of  such  law  and  facts." 
The  wording  of  the  statute  is: — "Juries  in  all  criminal 
cases  shall  be  judges  of  the  law  and  facts"  and  this  has 

been 
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modified  by  judicial  construction,  by  adding  to 
it  that  the  jurors  should  accept  the  law  as  given  to  them 
by  the  court,  unless  they  can  say  under  their  oaths  that 
they  know  the  law  better  than  the  court.  Juretich  vs. 
People,  223  111.  485;  Mullinix  vs.  People  76  111.  211.  The 
instruction  is  not  in  the  language  of  the  statute  and  mis- 
leading. Had  it  been  in  the  language  of  the  statute  it 
should  be  modified  as  indicated  by  the  Supreme  Court. 
There  was  no  error  in  refusing  it.  There  is  no  error  in 
the  case,  tihe  judgment  is  affirmed. 
Affirmed. 

(Page  4) 
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LESTER  BLACKWELD/r,  Defendant  in  Error, 


vs. 
WILLIA]\\J.   JACKSDN,     RECEIVER,     ETC., 
Plainfiff  in  Error. 

i^i'or   fb    Moniyoriieiy    Go. 

OPINION  BY  THOMPSON,  J. 

This  is  an  action  brought  by  Lester  Blackwelder 
against  WilHam  J.  Jackson,  receiver  of  the  C.  &  E.  I. 
Railroad,  to  recover  damages  for  his  expulsion  from  a 
passenger  train  of  the  defendant  at  Lennox,  Ilhnois,  and 
For  personal  injuries  averred  to  have  been  received  at 
the  time  of  such  expulsion.  On  a  trial  before  a  jury  the 
plaintiff  recovered  a  verdict  for  $250  on  which  judgment 
was  rendered.  The  defendant  prosecutes  this  writ  of 
error  to  review  the  judgment. 

The  declaration  contains  five  counts,  which  aver  that 
plaintiff  a,t  St.  Louis,  on  the  morning  of  December  25, 
1916,  became  a  passenger  on  defendant's  train  and  paid 
his  fare  to  Killsboro,  Illinois;  that  the  conductor  demand- 
ed additional  money  for  the  fare  and  accused  plaintiff  of 
stealing  some  money,  which  the  conductor  had  laid  upon 
a  seat  by  the  side  of  plaintiff  and  demanded  a  return  of 
such  money  and  on  plaintiff's  refusal,  either  to  pay  addi- 
tional fare  or  to  return  the  money  said  to  have  been 
placed  on  the  seat,  the  conductor  and  porter  forcibly 
ejected  plaintiff  from  the  train  and  the  porter  struck 
plaintiff  over  the  head  with  a  revolver,  beat  and  kicked 
plaintiff  and  severely  injured  him,  etc. 
(Page  1) 

The  evidence  shows  that  plaintiff  and  three  other 
young  men.  who  live  in  Witt,  Illinois,  went  to  St.  Louis, 
the  day  before  Christmas  to  spend  Christmas  Eve,  and 
that  the  next  morning  they  went  to  the  depot  to  take  a 
train  for  home,  but  did  not  get  there  until  the  train  was 
due  to  leave.  Plaintiff  appears  to  have  been  the  finan- 
cier for  the  crowd  and  testified  he  asked  how  much  the 
fare  was  to  Hillsboro  and  was  told  $5.90  but  they  would 
miss  tihe  train  if  they  stopped  to  get  tickets,  that  they 
would  have  to  run  to  catch  the  train  and  they  got  on  the 
train  without  tickets  saying  they  would  pay  on  the  train. 
There  is  a  dispute  as  to  what  occurred  on  the  train. 
There  was  a  controversy  between  the  conductor,  an  eld- 
erly man  who  had  held  that  position  17  years  and  the 


plaintiff,  which  occupied  much  of  the  conductor's  time 
between  stations,  the  conductor  demanding  $7.40  the  in- 
terstate rate  and  the  plaintiff  and  his  c(^ipanions  arguirgf 
the  fare  was  $5.90.  The  dispute,  in  which  much  vile  lan- 
guage v/ac  used,  continued  past  the'  first  station,  Granite 
City,  and  the  conductor  told  them  that  they  would  have 
to  get  off  at  the  next  station,  if  they  did  not  pay  the  fare. 
The  result  was  that  at  Lennox,  which  was  the  next  sta- 
tion, plaintiff  refused  to  get  off  and  he  was  ejected  while 
refusing  and  resisting  such  expulsion.  Plaintiff  claims 
that  the  porter  drew  a  "big  gun"  and  hit  him  with  it  on 
the  left  side  of  the  head,  and  that  some  one  kicked  him 
on  the  back  of  his  head  as  he  v/ent  down  the  car  steps. 
The  plaintiff,  a  coal  hauler,  claims  he  was 
(Page  2) 

so  injured  that 
he  v/as  unable  to  work  until  January  3d,  and  from  Feb- 
ruary 7th  to  March  13th. 

The  evidence  of  plaintiff,  that  he  was  struck  and 
kicked  or  abused,  is  denied  by  the  employees  of  defend- 
ant and  others  but  as  the  case  must  be  reversed  for  er- 
rors of  law  and  there  may  be  other  evidence  at  another 
trial,  we  forbear  to  express  any  opinion  concerning  the 
facts. 

The  plaintiff  consulted  a  physician  the  next  morn- 
ing, who  dressed  a  M^ound  on  plaintiff's  head.  The  doc- 
tor testified  that  there  was  a  bruise  on  the  side  of  his 
head  about  an  inch  in  circumference;  that  the  skin  vi^as 
not  broken  but  was  only  bruised,  and  that  at  the  back  of 
the  head  there  was  a  break  in  the  skin  about  three 
quarters  of  an  inch  long. 

The  doctor,  after  desciibing  the  wound  at  the  side 
of  the  plaintiff's  head,  was  asked,  among  other  questions 
as  to  what  caused  the  wound: — "In  your  opinion.  Doctor, 
as  a  physician  what  character  of  an  insrrument  was  it 
with  reference  to  whether  it  was  caused  by  a  blunt  or 
sharp  instrument?"  The  court  overruled  an  objection 
to  the  question,  and  he  answered,  I  would  think  it  would 
be  a  blunt  one.  The  object  of  this  proof  was  to  corrob- 
orate the  evidence  of  plaintiff  that  he  was  struck  by  the 
porter  with  a  revolver. 

It  was  a  controverted  fact  whether  plaintiff  was 
struck  with  a 

(Page  3) 
revolver.     The  wound  was  a  mere  bruise. 
It  was  of  such  a  nature  that  a  doctor  would  not  know 


what  it  was  made  by  any  better  than  any  ordiiiary  per- 
son. "The  matter  involved  no  particular  science,  skill 
or  knowledge  in  order  to  formulate  the  opinion  given."' 
The  evidence  should  have  been  confined  to  a  description 
of  the  bruise.  To  admit  such  testimony  was  to  permit 
the  witness  to  usurp  the  province  of  the  jury  and  to  test- 
ify to  a  fact  which  was  to  be  determined  by  the  jury, 
which  all  the  authorities  agree  is  not, permissible.  I.  C. 
K.  R.  Co.  vs.  Smith,  208  111.  608;  City  of  Chicago  vs.  Kid- 
ier,  227  111.  571;  Kimbraugh  vs.  Chicago  City  Ry.  Co.,  272 
111.  71.     The  admission  of  such  evidence  was  error. 

Five  of  the  instructions  given  to  the  jury  at  the  re- 
quest of  plaintiff  concern  the  question  of  exemplary  or 
vindictive  damages.  One  instruction  was  sufficient  on 
that  question.  The  frequent  repetition  of  instructions 
on  any  question  is  liable  to  mislead  the  jury  into  the  be- 
lief that  the  court  has  an  opinion  that  the  party  is  en- 
titled to  such  damages.  Kahl  vs.  C.  M.  &  St.  P.  R.  R.,  125 
111.  App.  294. 

In  the  fourth  instruction  given  at  the  request  of 
plaintiff,  the  jury  were  informed  that  if  they  found  for 
plaintiff,  it  was  not  necessary  that  any  witness  should 
have  expressed  an  opinion  as  to  the  amount  of  such  dam- 
ages. That  is  a  correct  rule  as  to  pain  and  suffering  but 
as  to  doctor's  bills  and  damages  of  that  nature,  the  evi- 
dence must  show 

(Page  4) 
the  amount  and  as  to  loss  of  time  there 
must  be  evidence  as  to  the  time  lost  and  its  value.  Other 
instructions  are  erroneous  in  assuming  facts  without  re- 
quiring them  to  be  found  from  the  evidence  and  others 
simply  announce  abstracts  propositions  of  law. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 
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Gen.  No.  6786.  October  Term  #917.  Ag.  No.  21. 

GEORGE  W.  ROSEBRAUGIf  CONSERVATOR 
OF  LULA  SIZEMOR^l,  Appellant 

\ 
CHARLESTON  STATE  sfANK  AND  FRED  G. 

HUDSON,  TRUj^TEE,  Appellees. 

App&aT  from   Coles. 

OPINION  BY  THOMPSON,  J. 

This  is  a  bill  in  chancery,  filed  by  George  W.  Rose- 
braugh,  conservator  of  Lula  Sizemore,  against  Fred  G. 
Hudson,  tlrustee,  and  the  Charleston  State  Bank  to  ob- 
tain a  construction  of  a  mortgage,  and  thereby  deter- 
mine whether  the  complainant  or  the  Charleston  State 
Bank  is  entitled  to  $3238.84  now  in  the  possession  uf 
Fred  G.  Hudson  as  trustee.  The  case  was  heard  by  the 
court  on  bill,  answers,  repHcation,  a  stipulation  of  facts, 
and  a  note  and  a  deed  that  were  offered  in  evidence. 
The  trustee  is  neutral  and  disinterested.  The  court 
entered  a  decree  in  favor  of  the  Charleston  State  Bank. 
The  complainant  appeals. 

John  M.  Glassco  had  been  the  conservator  of  Lula 
Sizemore.  He  resigned  the  office  of  conservator  in  Jan- 
uary 1914,  and  George  W.  Rosebraugh  was  appointed 
his  successor.  W.  K.  Shoemaker  and  W.  0.  Glassco 
were  the  only  sureties  on  the  bond  of  John  M.  Glassco 
as  such  conservator.  James  Shoemaker  had  died  test- 
ate owming  188  acres  of  land;  by  his  will,  admitted  to 
probate  in  1901,  he  gave  his  wife,  Tabitha,  who  survived 
him,  the  use  of  all  his  real  estate  during  her 
(Page  1) 

life  time. 

He  left  three  children  surviving  him,  Ella  Glassco,  who 
is  the  wife  of  John  M.  Glassco,  W.  K.  Shoemaker  and  J. 
S.  Shoemaker,  who  were  tenants  in  common,  each  own- 
ing an  undivided  third  interest  in  the  remainder  in  fee 
in  the  188  acres  subject  to  mortgages  of  $2500  and  $10,- 
000  and  the  life  estate  of  Tabitha  Shoemaker. 

On  December  13,  1913,  Ella  M.  Glassco  and  her  hus- 
band, John  M.  Glassco,  conveyed  to  W.  K.  Shoem.aker 
and  W.  0.  Glassco  the  undivided  third  interest  of  Ella  M. 
Glassco  in  the  lands  inherited  from  the  father  of  Ella  M. 
to  secure  them  as  sureties  on  the  bond  of  John  M,  Glass- 
co.   When  John  M.  Glassco  resigned  as  conservator,  lie 
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owed  the  estate  of  his  ward  $7936.25,  for  which  sum 
his  successor  on  January  13,  1914,  took  a  judgment  note 
signed  by  William  0.  Glassco  and  W.  K.  Shoemaker,  due 
on  or  before  March  1,  1915,  with  interest  at  six  per  cent 
per  annum,  secured  by  a  real  estate  mortgage  dated 
January  13,  1914,  recorded  January  14,  1914,  executed 
by  W.  0.  Glassco  with  his  wife,  William  K.  Shoemaker 
with  his  wife  and  Tabitha  Shoemaker  on  "all  our  undi- 
vided interest  conveyed  to  us  by  Ella  M.  and  John  M. 
Glassco  in  the  following  described  lands,  to-wit":— (the 
lands  described  are  the  lands  of  which  James  S.  Shoe- 
maker had  died  seized.)  Rosebraugh  as  conservator 
also  took  a  judgment  note  for  $1500  from  William  O. 
Glassco,  W.  K.  Shoemaker  and  Tabitha  Shoemaker  as 
additional  security  for  the  $7936.25  note,  which  was  not 
signed  by  Tabitha  Shoemaker. 

(Page  2) 
On  January  26,  1914,  W.  K.  Shoemaker  executed  a 
note  for  $4668,  with  mortgage  securing  the  same,  to  F. 
N.  Todd  as  trustee  for  the  Charleston  State  Bank  on 
lijis  interest  in  the  said  lands,  and  Tabitha  Shoemaker, 
who  was  surety  on  his  notes  at  the  bank,  joined  in  this 
mortgage.  The  mortgage  was  recorded  the  day  it  was 
executed. 

Afterwards  on  February  7,  1914,  all  the  parties  in- 
terested in  the  said  lands  joined  in  a  deed  conveying 
them  to  Fred  G.  Henderson  as  trustee  to  sell  the  same, 
and!  pay  out  the  proceeds  to  the  parties  entitled  thereto. 
The  trustee  sold  the  lands.  He  paid,  from  the  pro- 
ceeds, the  original  mortgages  of  $12,500.  There  was 
also  realized  from  the  life  estate  of  Tabitha  Shoemaker 
$4858.26,  and  from  the  third  interest  in  the  remainder 
of  Ella  M.  Glassco  that  had  been  conveyed  to  W.  K. 
Shoemaker  and  W.  0.  Glassco  $4026.00.  The  trustee 
paid  to  anpellant  on  the  note  signed  by  W.  K.  Shoemak- 
er and  W.  0.  Glassco  $5645.42  composed  of  $4026.00 
that  was  realized  from  the  sale  of  the  interest  in  the 
land  that  had  been  originally  owned  by  Ella  M.  Glassco 
and  $1619.42  being  one  third  of  tihe  amount  realized 
from  the  sale  of  the  life  estate  of  Tabitha  Shoemaker 
in  all  the  land.  The  trustee  still  holds  $3238.84  being 
two  thirds  of  the  amount  realized  from  the  sale  of  the 
life  estatei  of  Tabitha  in  said  lands. 

The  stipulation  states  that    there    is  still  due  the 
Charleston 
I  (Page  3) 


State  Bank  on  the  note  and  mortgage  to 
F.  N.  Todd  trustee,  and  to  Rosebraugh  conservator  on 
the  note  and  mdrtgage  held  by  him,  to  each  a  sum  in  ex- 
cess of  the  money  remaining  in  possession  of  Hudson, 
the  trustee.  The  appellant  claims  that  Tabitha  Shoe- 
maker, by  joining  in  the  mortgage  executed  by  W.  K. 
Shoemaker  and  William  0.  Glassco,  on  the  undivided 
third  interest  had  been  conveyed  to  them  by  Ella  M. 
Glassco,  mortgaged  her  life  estate  in  said  third  of  said 
lands  together  with  her  life  estate  in  the  other  two 
thirds  to  secure  the  balance  due  on  the  note  taken  by 
the  new  conservator.  Appellee  insists  that  by  joining 
in  said  mortgage,  as  the  same  is  worded,  Tabitha  Shoe- 
maker only  mortgaged  her  life  interest  in  the  third  that 
had  originally  belonged  to  Ella  M.  Glassco. 

After  the  recording  of  the  mortgage  to  Todd,  trus- 
tee for  the  bank,  the  conservator  took  judgment  on  the 
$1500  note  against  W.  K.  Shoemaker,  W.  0.  Glassco  and 
Tabitha  Shoemaker.  William  0.  Glassco  owned  no  in- 
terest in  any  of  said  land  other  tlhan  that  which  had 
been  conveyed  to  him  and  W.  K.  Shoemaker  to  secure 
them  as  sureties  for  John  M.  Glassco.  The  mortgage 
executed  by  W.  0.  Glassco,  W.  K.  Shoemaker  and  Tabi- 
tha Shoemakeir  states  that  the  mortgagors  mortgage 
to  George  W.  Rosebraugh  "all  our  undivided  interest 
conveyed  to  us  by  E'la  M.  Glassco  and  John  Wi,  Glassco 
in  the  following  described  lands  to-wit:" —  *  *  *.  "An 
undivided  one  tihird  interest"  in  the  described  lands  was 
all  that  had  been  conveyed  to  W.  K.  Shoemaker  and 
William  0. 
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Glassco.  Nothing  had  been  conveyed  to 
Tabitha  Shoemaker.  She  had  the  use  for  life  of  the  in- 
terest that  had  been  conveyed  to  W.  K.  Shoemaker  and 
William  0.  Glassco.  While  W.  K.  Shoemaker  owned  an- 
other undivided  third  interest  in  the  remainder  in  fee  in 
the  described  lands,  clear  of  encumbrances  as  far  as 
shown  by  this  record  except  the  $12,500  in  mortgages 
against  the  combined  interests  and  subject  to  the  life 
estate  of  his  mother  Tabitha,  appellant  makes  no  claim 
that  the  mortgage  given  to  him  by  W.  K.  Shoemaker 
covered  any  part  of  the  interest  of  W.  K.  Shoemaker 
except  the  one  sixth  interest  in  remainder  conveyed  to 
him  by  Ella  M.  Glassco  to  secure  W.  K.  Shoemaker  as  a 
surety  on  the  bond  of  John  M.  Glassco.  Counsel  for  ap- 
pellant in  their  argument  say  "the  parties  intended  to 


and  did  refer  to  the  deed  conveying  an  undivided  one 
third  subject  to  the  life  estate  made,  by  Ella  M.  Glassco 
and  husband  to  W.  K.  Shoemaker  and  W.  0.  Glassco"  *** 
"It  was  very  natural  for  him(W.  K.  Shoemaker)  to  want 
to  save  his  own  interest,  to  protect  and  satisfy  his  own 
debts."  W.  K.  Shoemaker  was,  so  far  as  his  mother 
Tabitha  was  concerned,  the  real  debtor;  she  was  only  a 
surety.  Appellant  makes  no  claim  against  the  interest 
of  W.  K.  Shoemaker,  the  real  debtor.  Tabitha  Shoe- 
maker had  a  life  estate  in  the  undivided  third  in  re- 
mainder conveyed  to  W.  K.  Shoemaker  and  W.  0.  Glass- 
co. She  also  had  a  life  estate  in  the  undivided  two 
thirds  in  remainder  owned  by  W.  K.  Shoemaker  and  J. 
S.  Shoe 
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maker.  By  joining  in  a  mortgage  on  the 
"undivided  interest  conveyed  to  us  by  Ella  M.  and  John 
M.  Glassco"  she  only  mortgaged  her  life  estate  in  the 
undivided  third  in  remainder  that  Ella  M.  had  conveyed 
to  W.  K.  Shoemaker  and  W.  0.  Glassco  to  secure  John 
M.  Glassco's  debt.  The  appellant  himself  placed  that 
construction  on  the  mortgage  by  entering  up  a  judg- 
ment on  the  $1500  note  after  the  mortgage  to  appellee 
executed  by  W.  K.  Shoemaker  and  Tabitha  Shoemaker 
had  been  recorded.  We  see  nothing  to  construe.  The 
mortgage  clearly  only  mortgages  the  life  estate  and  the 
fee  in  the  undivided  one  third  conveyed  by  the  deed  of 
Ella  M.  Glassco  to  W.  K.  Shoemaker  and  W.  0.  Glassco. 
If  there  is  any  doubt  in  the  case  it  is  whether  Tabitha 
Shoemaker  by  joining  in  the  mortgage  conveyed  any- 
thing as  nothing  had  been  conveyed  to  her,  but  the  par- 
ties all  concede  that  it  was  intended  to  cover  one  third 
of  heir  life  estate.  There  is  no  error  in  the  decree  and 
it  is  affirmed. 
Affirmed. 
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Gen.  No.  6799.  October  Terril  1917.  Ag.  No.  24. 

JOHN  H.  POWEBS  Appellee, 

THE  ESTATE    OF  MA^Y  ELLEN  MURRAY, 
DECEASEb,  Appellant 

/Mipeal  ^m  Vermilion. 

OPINION  BY  THOMPSON,  J. 

At  the  December  term  1916,  of  the  probate  court  of 
Vermilion  county,  John  H.  Powers  presented  a  claim  for 
$6213.00  against  the  estate  of  Mary  Ellen  Murray.  The 
claim  consists  of  two  notes. 

One  of  the  notes  is  for  $.5000  and  is  dated  at  Dan- 
ville, May  15,  1910,  payable  three  years  after  date  to  the 
order  of  John  H.  Powers,  with  interest  at  6  per  cent  per 
annum  and  is  signed  "Mary  E.  Murray."  There  are  five 
endorsements  of  interest  paid.  The  first  endorsement  is 
"May  15,  1911,  $300,  interest  paid  on  this  note  to  date. 
EHzabeth  Powers."  The  other  endorsements  are  iden- 
tical except  they  are  for  successive  years  and  are  signed 
"Elizabeth  Mercer",  the  last  payment  being  May  15,  1915. 

The  other  note  is  for  $1000  and  is  dated  at  Danville, 
May  15,  1911,  payable  two  years  after  date  to  the  order 
of  Elizabeth  Powers  vidth  interest  at  six  per  cent  per  an- 
num and  is  signed  "Mary  E.  Murray."  This  note  is  en- 
dorsed "Elizabeth  Powers."  There  are  also  four  pay- 
ments endorsed  on  this  note.  The  first  is: — "May  15tli, 
1912,  $60  interest  on  this  note  to  date  Elizabeth  Mercer." 
The  second  is  a  similar  endorsement  for  1913.  The  third 
is  $160  interest  a  nd  princi 
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pal  paid  in  1914  and  the  last  is 
$254  interest  and  principal  paid  in  1915. 

The  claim  was  heard  in  the  probate  court  at  the 
January  term,  1917,  and  allowed  in  the  sum  of  $6281.40. 
An  appeal  was  perfected  to  the  circuit  court  where  the 
claim  was  heard  before  the  court  without  a  jury  at  the 
May  term  1917,  and  allowed  in  the  sum  of  $6281.40  to  be 
paid  in  due  course.  From  that  judgment  the  adminis- 
trator has  perfected  an  appeal  to  this  court. 

On  the  trial,  the  appellee  introduced  the  notes  in 
evidence.  The  appellant  then  called  Mrs.  Elizabeth  Mer- 
cer as  a  witness  and  proved  by  her  that  she  was  former- 
ly Elizabeth  Powers;  that  she  is  the  mother  of  the 
claimant,  who  lives  in  New  York;  that  the  notes,  except 


the  signatuz-es  thereto  are  in  her  writing;  that  she  acted 
for  her  son  in  taking  the  notes,  a.nd  in  collecting  the 
payments  made,  and  made  the  endorsements.  In  replv 
to  a  question  asked  by  counsel  for  appellant  she  ans- 
wered "Whenever  she  paid  the  interest  1  gave  her  cre- 
dit before  her." 

Appellant  then  called  as  a  witness  Mr.  Phillips,  the 
manager  of  a  Danville  Loan  Association,  who  testified 
that  on  December  10,  1910,  the  Association  made  a  loan 
of  $13,000  to  Ellen  Murray,  $8,500  of  which  was  used  to 
pay  off  an  old  mortgage  and  the  balance  was  paid  in  the 
presence  of  Mrs.  Murray  by  a  check  to  Mrs.  Powers  at 
the  request  of  Mrs.  Murray;  that  Mrs.  Powers  did  not 
have   any   notes   there;     that     he   asked     "where     the 
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notes  were  that  this  was  to  take  up  and  Mrs.  Murray's 
reply  was,  'that  Mrs.  Mercer  didn't  have  the  notes  and 
she  said  she  and  the  Rudolph  family  were  friends  and 
she  would  take  care  of  that." 

The  appellee  then  called  Mrs.  Mercer,  as  a  witness 
in  rebuttal.  She  testified  over  objection  that  the  $4,500 
was  not  a  payment  on  the  $5000  note  but  was  given  in 
payment  of  two  notes,  one  for  $3000  and  one  for  $1500, 
that  she  handed  to  Mrs.  Murray  just  as  they  went  into 
the  Loan  Association  Office  that  Mrs.  Murray  owed  to 
Mrs.  Rudolph,  her  mother,  that  she  deposited  the 
money  in  a  bank,  and  afterwards  put  it  in  the  Webster 
Building  and  Loan  Association  for  her  mother  and  her- 
self. Appellee  also  called  a  Mr.  Webster,  the  secretary 
of  a  Building  and  Loan  Association,  and  proved  by  him 
over  the  objection  of  appellant  that  on  December  17, 
1910,  Mrs.  Mercer  paid  $4500  to  that  Building  and  Loan 
Association  for  stock  issued  to  Mrs.  Rudolph  and  that 
prior  to  that  time  Mrs.  Mercer  had  shown  him  some 
notes — more  than  one  note — that  were  about  to  be  tak- 
en up. 

It  is  contended  on  behalf  of  appellant  that  the  court 
erred  in  admitting  any  of  the  evidence  presented  by  ap- 
pellee in  rebuttal.  The  argument  is  that  Mrs.  Mercer, 
as  the  agent  of.  appellee,  collected  the  $4500  check  of 
December  10,  1910,  and  that  she  was  the  endorser  of  the 
$1000  note;  that  she  would  be  liable  over  to  her  princi- 
pal, both  as  agent  and  endorser;  that  therefore  she  was 
directly  interested  in  the  event  of  the  suit  and  an  in- 
competent witness  for  claimant,  and  that  the  evidence  of 
Webster  was  concerning  things  inter  alois   and  merely 


argumentative. 
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The  fact  that  PhilHps  testified  as  to  the  making  of 
the  $4500  check  to  Mrs.  Mercer  for  money  due  Mrs.  Mur- 
ray on  the  loan  from  the  Loan  Association  would  not 
render  Mrs.  Mercer  a  competent  witness  against  Mrs. 
Murray's  estate.  Under  Section  2  of  the  Evidence  Act, 
no  person  directly  interested  in  the  event  of  any  civil  suit 
or  proceeding  shall  be  allowed  to  testify  in  his  own  Ije- 
half  when  the  opposite  party  sues  or  defends  as  the  ad- 
ministrator of  a  deceased  person  except  in  five  enumer- 
ated exceptions.  The  fourth  exception  is  the  only  one 
under  which  any  claim  can  be  made  that  Mrs.  Mercer 
could  be  a  competent  witness  and  that  relates  only  to 
conversations.  Phillips  was  not  an  agent  of  the  deceas- 
ed nor  a  party  in  interest.  The  conversation  he  testified 
to  was  in  the  presence  of  Mrs.  Murray.  That  excep'tion 
to  render  Mrs.  Mercer  a  competent  witness  requires  that 
the  conversation  testified  to  shall  have  occurred  in  the 
absence  of  the  deceased.  Under  this  exception  the  evi- 
dence of  Mrs.  Mercer  in  rebuttal  should  not  have  been 
admitted.  Feitl  vs.  Chicago  City  Ry.  Co.,  211  111.  284. 
(Page  4) 
The  check  for  $4500  was  given  December  10,1910, 
the  $1000  note  was  executed  by  Mrs.  Murray,  May  15, 
19]  1.  We  fail  to  see  how  a  check  given  several  months 
before  that  note  was  executed  could  be  a  payment  on 
that  note. 

The  note  for  $5000  was  dated  May  15,  1910,  and  was 
not  payable  until  three  years  after  its  date.  There  was 
•  nothingdue  on  it  December  10,  1910,  and  Mrs.  Murray 
did  not  have  the  right  to  pay  it,  neither  had  Mrs.  Pov/- 
ers,  now  Mercer,  even  if  she  was  the  agent  of  appellee, 
the  right  to  accept  any  payment,  except  interest  as  it 
matured,  before  the  maturity  of  the  note.  Mrs.  Mur- 
ray appears  to  have  lived  more  than  two  years  after  the 
maturity  of  the  note.  There  are  five  credits  for  the 
payment  of  the  interest  on  this  note  after  the  giving 
of  the  check  which  appellant  claims  was  a  payment  on 
that  note.  In  addition  to  what  has  been  said  Mrs.  Mer- 
cer, when  a  witness  for  appellant  and  in  reply  to  a  ques- 
tion propounded  by  counsel  for  appellant,  answered, 
"Whenever  she  paid  the  interest  I  gave  her  credit  for  it 
before  her."  Mr.  Phillips  testified  that  he  asked  where 
the  notes  were  that  the  $4500  was  to  be  applied  on  and 
Mrs.  Murray's  reply  was  that  Mrs.  Powers  did  not  have 


the  notes.  The  evidence  in  the  case  introduced  by  ap- 
pellant with  the  notes,  not  considering  the  evidence  of- 
fered in  rebuttal,  shows  without  a  doubt  that  the  $5000 
note  had  not  been  paid  by  Mrs.  Murray.  She  made  five 
payments  of  annual  interest   after  the     giving  of  the 
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check,  which  it  is  now  claimed  was  a  payment,  and  saw 
them  endorsed  on  her  note. 

The  rule  is  in  a  suit  at  law,  "where  a  cause  is  tried 
before  the  court  without  a  jury  and  there  is  enough 
other  testimony  of  unquestioned  competency  sufficient 
to  sustain  the  finding  of  the  court  it  will  not  be  disturb- 
ed, notwithstanding  the  fact  that  incompetent  evideiice 
has  been  received,  because  the  same  harmful  and  erron- 
eous effect  does  not  follow  as  when  the  admission  of 
such  evidence  is  before  a  jury.'"  Grand  Pacific  Hotel  Co. 
vs.  Pinkerton,  217  111.  61;  Palmer  vs.  Meriden  Britannia 
Co.,  188  111.  508;  Kreiling  vs.  Novtrup,  215  111.  195;  Part- 
ridge vs.  Ryan,  134  111.  247;  Merchants'  D.  Tr.  Co.  vs. 
Joesting,  89  111.  152. 

It  is  not  necessary  to  pass  upon  the  question  wheth- 
er the  evidence  introduced  by  appellee  in  rebuttal  was 
or  was  not  competent  since  the  competent  evidence  fully 
sustains  the  judgment,  which  is  therefore  affirmed  at 
the  costs  of  appellant  to  be  paid  in  due  course. 

Judgment  Affirmed. 
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Gen.  No.  6803.  October  TerA  1917.  Ag.  No.  36. 

CHILDERS  &   LILLIl^STEIN,    Appellee 
\ 

ILLINOIS  CENTR^  R.  R.  CO.,  Appellant. 

%    Appeal/from   Sangamon. 

OPINION  BY  THOMPSON,  J. 

Appellee  recovered  a  judgment  for  $800  against  ap- 
pellant in  a  suit  begun  to  recover  damages  for  injury  to 
six  horses  caused  by  the  negligence  of  appellant  in  fail- 
ing to  safely  carry  them  to  East  St.  Louis. 

The  evidence,  and  the  theory  on  which  appellee 
tried  the  case  as  appears  from  its  instructions,  show  that 
a  written  shipping  contract  ^as  made  by  the  parties  on 
May  26,  1916,  at  El  Paso,  Illinois,  under  which  a  car  load 
of  horses  was  billed  to  East  St.  Louis,  with  the  right  to 
stop  and  fill  in  at  Springfield. 

The  bill  of  lading  was  neither  introduced  in  evidence 
nor  any  reason  given  for  the  failure  to  introduce  it.  At 
the  close  of  all  the  evidence  appellant  requested  a  per- 
emptory instruction  which  was  refused. 

If  a  written  contract  is  shown  to  have  been  entered 
into  between  the  shipper  and  the  carrier,  the  shipper 
cannot  maintain  an  action  against  the  carrier  with  re- 
spect to  any  matter  touching  the  shipment,  if  he  fails  to 
introduce  the  contract  in  evidence.  In 
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an  action  for  injuries 
it  is  uncumbent  upon  plaintiff  to  introduce  the  contract 
in  evidence.  Finkelstein  vs.  111.  Cent.  R.  R.,  198  111.  App. 
76;  Kitza  vs.  Oregon  S.  L.  R.  R.  Co.,  169  111.  App.  249; 
Burtless  vs.  Oregon  S.  L.  R.  R.  Co.,  180  111.  App..  249. 
The  judgment  is  reversed  and  the  cause  remanded. 
Reversed  and  Remanded. 
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Gen.  No.  6805.  October  Term^917.  Ag.  No.  38. 

E.  B.  SONOVER,  ET  AL,  -rflADING  AS  THE 
E.  B.  CLOVER  GRAIN  COMPANY  FOR  THE 
USE  OfVtHE  CHATHAM!  ELEVATOR  CO., 
Appellees,! 


CHICAGO '&  ALTON^.  R.  CO.,  Appellant. 
Ap^eaf-from    Sangamon. 
OPINION  BY  THOMPSON,  J. 

E.  B.  Conover,  John  McHenry  and  A.  J.  Jonee  were 
partners  engaged  in  buying  and  shipping  in  central  Illi- 
nois, under  the  firm  name  of  the  E.  B.  Conover  Grain  Co, 
The  Chatham  Elevator  Company  is  a  faj-mer's  elevator 
that  shipped  grain  from  Chatham,  in  Sangamon  county, 
Illinois.  The  Chatham  Elevator  Company  had  sold  corn 
in  advance  of  its  delivery  to  the  E.  B.  Conover  Grain 
Company.  On  February  29,  1916,  the  Chatham  Elevatoi 
Company  shipped  a  car  load  of  shelled  corn  to  its  own 
order  at  Peoria,  Illinois,  over  the  defendant  railroad. 
At  Peoria  the  car  of  corn  was  delivered  to  the  E.  B.  Con- 
over Grain  Company  and  by  it  reshipped  to  its  own  order 
at  Baltimore,  Maryland,  over  the  defendant  railroad. 
The  E.  B.  Conover  Grain  Company  brought  this  suit  for 
the  use  of  the  Chatham  Elevator  Company  against  the 
defendant  to  recover  damages  claimed  to  have  been  sus- 
tained by  the  negligence  of  the  defendant. 

The  declaration  contains  one  count  and  avers  that 
plaintiffs  delivered  a  car  of  grain,  to-wit,  at  Sangamon 
County,  Illinois,  to  the  defendant  for  transportation  to 
Baltimore,  Maryland,  that  it  became 
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the  duty  of  defen- 
dant to  carry  the  grain  within  a  reasonable  time  and  to 
use  due  care  in  caring  for  said  grain  and  not  to  permit  it 
to  heat  or  otherwise  deteriorate;  that  the  defendant  fail- 
ed to  deliver  the  grain  within  a  reasonable  time  in  as 
good  condition  as  when  received  by  it,  but  negligently 
permitted  the  grain  to  heat  and  spoil  and  otherwise  de- 
teriorate in  quality.  The  bill  of  particulars  filed  with 
the  declaration  describes  the  car  as  CV-No.  61719,  and 
describes  the  claim  as  "Loss  caused  by  damages  and  de- 
terioration and  in  transit  $275.41. 

The  car  contained  e^SOO  pounds  of  corn  that  was 
graded  as  No.  4  corn.     The  contents  of  this  car  were 


transferred  in  route  by  the  carrier  into  a  N.  Y.  C.  &  St.  L. 
car  and  arrived  at  Baltimore,  May  10. 

The  evidence  tends  to  show  that  there  was  a  loss 
from  the  car  of  4030  pounds  of  corn  and  that  the  corn 
was  in  good  condition  when  delivered  to  the  carrier  and 
that  by  the  length  of  time  it  was  in  route  it  heated,  rot- 
ted and  deteriorated  very  much  in  quality. 

Appellant  contends  (1)  that  the  court  erred  in  re- 
fusing to  admit  evidence  offered  by  it  of  a  great  conges- 
tion and  blockade  of  cars  loaded  with  grain  at  Baltimore 
and  on  railways  entering  that  city,  which  prevented  the 
prompt  transit  of  the  grain  in  question,  and  that  these 
circumstances  were  beyond  the  control  of  appellant  and 
caused  the  delay  and  deterioration;  (2)  that  the  court 
adopted  an  improper  measure  of  damages  and  (3)  that 
the   court   admitted     improper     evidence  of     notice  of 
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claim  for  damages  that  is  requii'ed  by  the  bill  of  lading. 

The  rulings  on  the  first  two  questions  were  similar 
to  those  in  Conover  vs.  Wabash  Ry.  Co.,  (opinion  filed  by 
this  court  Dec.  1,  1917,)  which  were  there  held  to  be  cor- 
rect.    There  was  no  error  in  such  ruling  in  this  case. 

On  the  remaining  question  the  bill  of  lading  contain- 
ed the  same  provision  regarding  notice  as  was  in  the  bill 
of  sale  in  the  case  of  Conover  &  Co.  vs.  Baltimore  &  Ohio 
S.  W.  R.  R.  Co.,  (in  which  an  opinion  is  filed  herewith.) 
In  this  case  appellee  called  a  witness  who  testified  that  a 
written  notice  of  claim  for  damages  was  filed  with  ap- 
pellant July  6,  1916,  over  an  objection  that  the  evidence 
offered  was  not  the  best  evidence  and  therefore  incom- 
petent. This  court  reviewed  the  propriety  of  this  rul- 
ing in  the  Conover  Co.  vs.  Baltimore  &  Ohio  S.  W.  R.  R. 
case,  in  which  the  evidence  differed  from  the  evidence 
admitted  in  this  case  only  in  that  the  witness  did  not 
testify  that  a  written  notice  was  given  although  the  no  ■ 
tice  required  was  a  written  one,  and  it  was  there  held 
that  the  witness  in  testifying  that  a  notice  was  given 
v/as  testifying  to  a  conclusion  as  to  contents  of  the  notice 
given  and  that  the  evidence  was  secondary  and  erroneous. 
The  notice  should  have  been  produced  or  a  legal  reason 
shown  why  it  could  not  be  produced.  The  court  erred 
in  overruling  the  objection.  The  judgment  is  reversed 
because  of  that  error  and  the  cause  remanded. 
Reversed  and  Remanded. 
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Gen.  No.  6806.  October  Term  1917.  Ag.  No.  39. 

CHATHAM   ELEVKtOR   CO.,   Appellee, 


\ 


CHICAGO  &VA.LTO>|  R.  R.  CO.,  Appellant. 
Appeal   fro^    Sangamon. 


OPINION  BY  THOMPSOI^f,  J. 

The  Chatham  Elevator  Company  brought  this  suit 
against  the  Chicago  &  AJton  R.  R.  Co.  to  recover  damages 
claimed  to  have  been  sustained  on  four  loads  of  shelled 
corn  shipped  from  Chatham,  Sangamon  County.  Illinois, 
over  the  defendant  railway,  consigned  to  Baltimore, 
Maryland.  The  plaintiff  recovered  a  verdict  and  judg- 
ment for  $332.35;  the  defendant  appeals.  The  damages 
claimed  are  for  deterioration  in  quality  caused  by  the 
long  and  unusual  time  that  the  grain  was  in  transit. 
Three  of  the  cars  were  from  80  to  88  days  in  transit,  the 
fourth  was  15  days.  The  questions  presented  for  review 
are  identical  with  the  questions  presented  in  Conover  vs. 
V/abash  R.  R.  Co.  (Opinion  filed  by  this  court  Dec.  1, 
1917)  with  the  further  question,  that  the  court  erred  m 
admitting  oral  testimony  of  the  presentation  of  a  notice 
in  writing  of  a  claim  for  damages  as  is  required  by  a 
condition  in  the  bill  of  lading.  This  case  is  governed  by 
the  rules  of  law  announced  in  Conover  vs.  Wabash  R.  R. 
as  to  all  questions  presented  in  that  case.  It  is  unnec- 
essary to  again  review  those  questions.  There  was  no 
error  in  any  question  argued  concerning  damages  claim- 
ed for  deterioration. 

The  coiirt  permitted  the  appellee  to  prove  by  oral 
testimony  over 
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objection  made  by  appellant  that  a  writ- 
ten notice  of  claim  for  damages  for  each  car  wes  given 
to  appellant  within  four  months  from  the  date  of  deliv- 
ery of  the  corn  at  Baltimore.  The  error,  however,  was 
harmless  for  the  reason  that  under  the  proviso  in  the 
Cummins  amendment  to  the  Carmack  Amendment  to 
the  Interstate  Commerce  Act,  no  notice  can  be  required 
as  a  condition  precedent  to  recovery,  where  the  only  dam- 
ages sought  are  caused  by  delay  or  where  the  property 
is  damaged  by  negligence  in  transit.  Conover  &  Co.  vs. 
Baltimore  &  Ohio  S.  W.  R.  R.,  (Opinion  filed  herewith.) 
There  is  no  reversible  error  in  the  questions  presented 
for  review;  the  judgment  is  affirmed. 

Affirmed. 
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Gen.  No.  6820.  October  '^irm  1917.  Ag.  Mo.  51. 

\     THELIA  VILITIS,   Appellee, 
\  /  vs. 

ADAM  HOFF  AND  jf  D.  HUBER,  Appellants. 
Appeal  ^om  Sangamon. 
OPINION  BY  THOMPSON,  J. 

This  is  an  appeal  from  a  judgment  for  $400  against 
the  defendants  in  an  action  of  trespass. 

A  motion  for  a  change  of  venue  from  the  trial  judge 
for  the  reason  that  he  had  been  counsel  for  plaintiff  was 
made  by  the  defendant  Huber.  An  affidavit  was  filed 
stating  that  the  trial  judge  had  been  a  member  of  the 
firm  of  Smith  &  Friedmeyer  that  began  the  suit  and  filed 
the  declaration.  The  record  does  not  show  that  the 
other  defendant  joined  in  the  application  or  consented 
thereto.  Section  9  of  the  Change  of  Venue  Act  requires 
that  when  there  are  several  parties,  all  must  join  in  the 
application  or  consent  to  it.  There  was  no  reversible 
error  in  the  ruling  since  the  other  defendant  did  not  con- 
sent to  or  join  in  it. 

The  evidence  shows  that  Huber  had  sued  out  a  writ 
of  replevin  before  a  justice  of  the  peace  in  favor  of  the 
Jones  Furniture  Company  against  the  husband  of  appel- 
lee, for  a  stove  on  which  there  was  a  balance  of  ten  dol- 
lars due.  The  writ  was  deliveied  to  appellant,  Hoff,  a 
constable,  to  serve.  He  Vv^ent  to  the  residence  of  appel- 
lee and  her  husband  to  serve  the  writ.  Appellant  Huber 
and  one,  Comber,  accompanied  the  constable  to  identify 
the  stove.  Appellee  is  a  Lithuanian 
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and  cannot  speak  Eng- 
lish. When  they  arrived  at  her  residence  they  were  ad- 
mitted by  some  children  but  she  was  not  at  home.  She 
was  sent  for  and  came  in  a  few  minutes.  Appellee,  the 
children,  and  appellants  were  then  in  the  house.  The 
writ  was  explained  to  her  by  an  interpreter.  She  con- 
tended that  they  had  no  right  to  take  the  stove  and  re- 
fused to  let  them  take  it.  Appellants  asked  appellee 
where  her  husband  was  and  she  told  the  children  not  to 
tell.  They  then  started  to  take  the  stove,  when  appel- 
lee pushed  them  away  and  seized  a  club  to  strike  them. 
This  was  taken  from  her,  she  then  grabbed  a  pitcher  as 
a  weapon  in  place  of  the  club.     Some  of  the  parties  tried 


to  hold  her  while  the  other  took  the  stove,  but  it  took 
two  of  them  to  hold  her  and  the  other  could  not  move 
the  stove  alone,  so  that  they  were  unable  to  take  the 
stove  and  had  to  leave  without  it.  She  claims  to  have 
suffered  injury  in  the  struggle. 

The  appellants  had  a  lawful  writ  and  were  entitled 
to  take  the  stove  under  it.  The  appellee  was  not  justified 
in  resisting  the  serving  of  the  writ,  and  any  injury  she 
received  so  far  as  appears  from  the  evidence  was  caused 
by  the  necessary  defence  of  appellants  from  the  unlaw- 
ful assaults  of  appellee  and  her  unlawful  resistance  to 
the  serving  of  the  writ.  The  judgment  will  be  reversed 
v/ith  a  finding  of  fact  that  appellee  was  the  aggressor 
and  appellants  acted  only  in  their  own  defence. 

Judgmeni  Reversed. 
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VESPASlJ^N  WARNEI^EXECUTOR  OF   AP- 
'\  PELJLEE. 

'Appealifrom  DeWiti. 

OPINION  BY  THOMPSON,  J. 

Vespasian  Warner,  as  executor  of  the  last  will  of 
John  Warner  deceased,  in  December  1916,  presented  a 
►petition  to  the  county  court  of  DeWitt  county  stating 
that  L.  0.  Williams  and  F.  K.  Lemon,  attorneys,  had 
been  employed  by  him  as  such  executor  and  had  rend- 
ered certain  enumerated  services  to  the  estate  and  ask- 
ing that  the  court  fix  their  compensation.  The  court 
heard  evidence  and  fixed  the  compensation  at  $3000.00. 
Some  of  the  heirs  appealed  from  that  order  to  the  cir- 
cuit court,  where  upon  a  hearing  that  court  made  a  sim- 
ilar order.     The  same  heirs  again  appeal  to  this  court. 

The  evidence  shows  that  at  the  May  term  1911,  of 
the  county  court  of  DeAVitt  county,appellee  filed  an  ex- 
ecutor's report  in  the  estate  of  John  Warner  amending 
a  former  report  filed  in  January  1907,  covering  the  time 
from  January  1906  to  January  1907.  Additional  reports 
were  filed  in  1909,  1911  and  in  April  1914.  There  are 
no  additional  credits  in  either  of  the  last  two  reports 
but  only  disbursements.  The  total  credits  as  shown  by 
the     second     report     amounted     to     $980,235.99     and 
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the  total  disbursements  under  all  the  reports  amounted 
to  $956,599.11. 

Objections  were  filed  to  various  items  in  each  of 
the  reports.  The  attorneys  fees  allowed  and  in  contro- 
versy on  this  appeal  were  for  services  rendered  by  the 
attorneys  on  the  hearing  of  the  objections  to  these  re- 
ports. The  objections  which  were  insisted  upon  and 
disposed  of  on  the  hearing  covered  sums  amounting  to 
$111,724.11,  and  there  were  objections  withdrawn  on  the 
hearing  to  other  sums  amounting  to  about  $60,000.00 

Amongst  the  objections  overruled  are  those  to 
twenty  four  items  com.posed  of  sums  varying  from  $50 
to  $11,000,  amounting  in  all  to  $44,003.43  which  appell- 


ants  insisted  the  executor  had  received  and  had  failed 
to  credit  tio  the  estate. 

The  executor  also  credited  himself,  and  charged 
the  estate  with  $58,814.15,  commission  at  6%  on  the  per- 
sonal esta^te.  Appellants  contended  that  the  executor 
was  not  entitled  to  any  commissions  because  of  alleged 
"fraud"  and  "scandalous  conduct"  on  the  part  of  the  exe- 
cutor in  the  management  of  the  estate.  The  county 
court)  reduced  the  commissions  of  the  executor  to  $45,- 
240.65  thus  sustaining  objections  to  $13,573.47  of  the 
claimed  commission. 

This  reduction  was  made  by  sustaining  objection 
to  the  allowance  of  any  commission  on  two  items  amount- 
ing together  to  $176,090.26  and  by  reducing  the  commis- 
sion on  $60,000  of  government  bonds  from  six  per  cent 
to  one  per  cent. 

(Page  2) 

Objections  were  also  sustained  to  a  number  of  items 
amounting  in  the  aggregate  to  $5075.22.  These  items 
were  substantially  all  composed  of  payments  made  in  the 
case  of  V/arner  vs.  Warner,  235  111.  488,  which  was  a  suit 
in  chancery,  involving  the  rights  of  Isabella  Warner,  the 
widow  of  John  Warner,  in  her  husband's  estate,  begun 
by  her  to  set  aside  an  alleged  fraudulent  ante-nuptial 
agreement  and  in  which  the  widow  was  successful. 

On  the  hearing  on  the  objections  to  the  accounts  the 
coui-t  found  that  the  executor  was  not  chargeable  with 
any  fraud;  that  he  had  erroneously  given  credit  for  $134.- 
39  more  than  he  had  received;  that  he  had  made  an  er- 
ror of  $23  against  the  estate  and  that  he  had  not  wrorig- 
fully  or  otherwise  failed  to  charge  himself  with  various 
sums  as  contended  for  by  the  heirs  amounting  to  over 
S44,000.  This  estate  has  been  very  fruitful  in  litigation, 
this  being  its  tenth  appearance  in  either  the  Supreme 
Court  or  this  court.  The  only  question  at  issue  in  this 
appeal  is  the  right  of  the  attorneys,  who  defended  against 
the  objections  made  to  the  several  reports  to  be  paid  by 
the  executor  out  of  the  estate. 

If  it  be  conceded  that  the  executor  is  not  entitled  to 
employ  attorneys  and  pay  them  out  of  the  estate  for  con- 
testing matters,  which  were  erroneously  charged  or  in 
which  there  was  a  failure  to  give  credit  that  should  have 
been  given,  still  the  executor  was  entitled  to  have  the 
attorneys  paid  by  the  estate  wherein  the  objections  were 
overruled. 
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The  heirs  succeeded  in  their  objections  to  the  amount 
of  $13,747.69  composed  of  the  commissions  reduced  $33,- 
573.47,  where  they  insisted  that  no  part  of  the  $58,814.15 
claimed  should  be  allowed  and  the  $5,175.22  expenses  and 
costs  in  t'le  anti-nuptial  case,  v/hich  it  was  held  should 
not  be  taxed  against  the  estate.  They  failed  in  their  ob- 
jections to  $156,964.76  composed  of  the  items  amounting 
to  over  $44,000,  with  which  they  contended  the  executor 
should  surcharge  himself  and  other  items  of  over  $67,- 
000,  which  they  contended  he  had  improperly  credited 
himself  and  the  item  of  $45,240.65  commissions  allowed 
over  their  objection. 

The  executor  was  acting  for  the  estate  and  not  in 
his  own  behalf  except  so  far  as  obtaining  his  commis- 
sions. The  rights  and  liabilities  of  an  executor  are  ana- 
lagous  to  those  of  a  trustee.  Where  an  executor  has 
need  of  an  attorney,  he  should  be  allowed  necessary  legal 
aid  and  legal  expenses  incurred  in  discharging  his  duties 
in  addition  to  his  commission.  (Pingreen  vs.  Jones,  80 
111.  177;  Burnett  vs.  Burnett,  38  111.  App.  186;  Colton  vs. 
ColTee,  Adm.  1S7  111.  App.  558.) 

Evidence  was  introduced  which  shows  that  nearly 
three  weeks  were  occupied  in  the  hearing  on  the  object- 
ions. Evidence  was  also  introduced  which  showed  the 
reasonable  and  usual  charges  made  for  such  services  were 
from  $1500  to  $2000  for  each  of  the  attorneys.  There 
was  no  conflict  in  the  evidence.     It  is  also  the  rule  that 

the  Judge  before 
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whom  the  cause  was  heard  should  ex- 
ercise his  own  judgment  and  is  not  governed  entirely  by 
the  opinions  of  attorneys.  He  has  superior  advantages 
over  an  Appellate  Court  because  of  his  opportunities  for 
observing  the  details  of  the  matter  which  cannot  be 
shown  by  the  evidence.  (Griswold  vs.  Smith,  214  111. 
323.)  An  Appellate  Court  should  not  interfer  with  the 
findings  of  the  trial  court  on  facts  unless  there  is  a  mani- 
fest error  in  judgment.  One  of  the  findings  of  the  trial 
court  on  the  objections  was  that  the  executor  had  not 
been  giJilty  of  any  fraud  or  misconduct.  He  did  not  at- 
tempt to  fix  the  compensation  himself,  as  is  usually  done, 
but  presented  his  petition  to  the  court  that  had  heai'd 
the  objections  and  was  fully  advised  of  the  merits  of  the 
controversy.  The  circuit  court  approved  of  the  judg- 
ment of  the  county  court  by  rendering  the  same  judg- 
ment. We  do  not  see  any  reason  for  interfering  with  the 
order  made  and  it  will  be  affirmed. 

Order  Affirmed. 
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CHICAGO-aPRINGFI^D  COAL  CO., 
i   Appellj 

Appeal  fsH><Ti   Sangamon. 

OPINION  BY  THOMPSON,  J. 

This  is  an  appeal  by  the  Chicago-Springfield  Coal  Co. 
from  a  judgment  for  $1200  in  favor  of  John  McLaughlin 
for  damages  for  personal  injuries  sustained  by  plaintiff. 
The  declaration  alleges  that  defendant  in  February  191G. 
was  operating  a  coal  mine,  wherein  were  tracks  in  var- 
ious passage  ways,  wherein  coal  was  removed  to  a  shaft 
in  which  were  cages  for  raising  coal  to  the  surface  of 
the  ground,  and  that  plaintiff  was  employed  as  assistant 
cage  man,  whose  duty  was  to  assist  in  seeing  that  cars 
loaded  with  coal  were  properly  placed  upon  cages  to  be 
raised  to  the  sui-face  of  the  ground;  that  a  certain  trip 
of  cars  came  through  one  of  said  passage  ways  so  rapid- 
ly that  instead  of  stopping  a,t  a  distance  from  where  said 
cages  were  when  lowered,  it  ran  into  the  shaft  when  the 
cage  was  not  there;  that  said  car  loaded  with  coal  after 
running  into  the  shaft  was  held  by  other  cars,  in  the 
trip  of  which  it  was  a  part,  suspended  in  the  shaft;  that 
the  bottom  of  the  shaft  was  filled  with  water  so  that  it 
was  impossible  to  tell  whether  said  car  v/a,s  resting  upon 
the  bottom  thereof  or  was  held  suspended  by  the  other 
cars  in  the  trip  of  which  it  was  a  part;  that  plaintiff  was 
ordered  by  John  Helmick,  the  boss  eager,  his  superior  and 
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the  agent  of  defendant,  to  enter  the  shaft  and  upon  said 
car  for  the  purpose  of  uncoupling  it  that  it  might  be  re- 
moved from  the  shaft;  that  pursuant  to  said  direction  he 
entered  upon  said  car  and  removed  the  coupler,  which 
held  said  car,  and  when  he  so  removed  it  said  car  turned 
over  upon  him  greatly  injuring  him,  etc.  The  declara- 
tion was  amended  by  adding  an  averment  that  the  defen- 
dant had  prior  thereto  rejected  the  Illinois  Workmen's 
Compensation  Act,  and  by  leave  of  court  after  verdict 
was  further  amended  by  adding  an  averment,  that  it  was 
the  duty  of  the  defendant  to  use  reasonable  care  to  fur- 
nish plaintiff  a  reasonably  safe  place  in  which  to  work, 
and  to  make  an  inspection  of  the  sump  and  see  that  it 


was  safe  to  go  upon  said  car  before  ordering  him  to  go 
thereon  but  that  defendant  failed  to  make  any  inspect- 
ion or  examination. 

It  is  contended  by  appellant  that  the  court  erred  in 
refusing  t^  give  a  peremptory  instruction  to  the  jury  to 
find  for  it,  and  in  denying  the  motion  for  a  new  trial  be- 
cause the  verdict  is  against  the  preponderance  of  the  evi- 
dence. The  evidence  shows  that  the  bottom  of  the  shaft 
extended  about  twelve  feet  below  the  level  of  the  entry. 
There  was  a  floor  in  the  shaft  about  six  feet  below  the 
floor  of  tlie  entry.  The  shaft  filled  with  water  up  to  the 
level  of  the  entry  and  the  water  had  to  be  pumped  out 
daily.  Coal  and  otiher  material  was  spilled  into  the  shaft 
which  had  to  be  cleaned  out  daily.  On  the  day  the  ap- 
pellee was 
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injured  water  and  material  filled  the  shaft 
to  within  about  three  and  one  half  feet  of  the  floor  of  the 
entry.  A  trip  of  cars  loaded  with  coal  came  through  an 
entry  which  sloped  rapidly  towards  the  shaft,  and  in- 
stead of  being  stopped  before  entering  the  shaft  until 
the  cage  descended  to  receive  the  cars,  ran  so  far  that 
one  of  the  cars  of  the  trip  skidded  into  the  shaft  and 
stopped  therein  with  its  top  about  level  or  a  little  above 
the  floor  of  the  entry  and  leaning  against  the  side  of  the 
shaft  and  another  ran  on  top  of  the  first  car.  The  water 
and  material  in  the  shaft  below  the  floor  of  the  entry 
had  not  been  cleaned  out  that  morning  and  it  could  not 
be  told  by  inspection  whether  the  car  was  resting  on 
material  on  the  floor  of  the  shaft  or  not.  The  appellee 
entered  the  shaft  to  uncouple  the  cars,  so  that  they 
could  be  taken  out  of  the  shaft  and  while  standing  with 
one  foot  on  the  first  car  and  the  other  foot  on  the 
ground  at  the  side  of  the  shaft  was  injured,  when  he  un- 
coupled the  cars  by  one  of  the  cars  turning  over  and  pin- 
ning him  between  it  and  the  side  of  the  shaft,  thus 
breaking  his  leg. 

The  appellee  and  another  eager  testified  that  John 
Helmick  was  the  boss  eager,  and  that  he  directed  ap- 
pellee to  uncouple  the  cars.  Appellant  contends  that 
Helmick  did  not  tell  appellee  "to  do  anything  in  particu- 
lar" and  that  appellee  asked  Helmick  if  it  was  "all  right 
to  cut  the  cars"  and  Hemick  replied  that  it  was.  The 
declaration  alleges  it  was  the  duty  of  appellant  to  furnish 
the  appellee  a  reasonably  safe 
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place  to  work  and  avers 
facts  which  show  that  it  failed  in  that  duty,  and  that  ap- 
pellee was  injured  because  of  such  failure  of  duty.     The 
appellant  had  rejected  the  workmen's  compensation  act, 
hence  neither  contributory  negligence  nor  negligence  of 
a  fellow  servant  is  any  defence  to  the  plaintiff's  cause  of 
action.     The  verdict  and  judgment  are  sustained  by  the 
evidence  and  this  court  cannot  say  they  are  against  the 
manifest  weight  of  the  evidence.     It  is  also  contended 
that  the  peremptory  instruction  should  have  been  given 
because  there  is  a  variance  between  the  averments  of 
the  declaration  and  the  proof,  in  that  the  averments  are 
that  Helmick  ordered  appellee  to  enter  the  shaft  and 
upon  the  cage  for  the  purpose  of  uncoupling  the  cars; 
that  the  appellee  removed  the  coupler  and  that  the  car 
was  suspended  in  the  cage,  while  the  proof  is  that  ap- 
pellee was  only  partly  in  the  shaft  and  stood  with  one 
foot  on  the  car  in  the  cage  and  one  footi  resting  on  the 
ground  at  the  edge  of  the  cage;  that  one  Ellison  pulled 
the  pin  when  appelleei  hit  it  with  a  sledge  and  that  the 
car  was  only  partly  suspended  and  held  by  the  other  car" 
so  that  it  turned  over  when  the  coupling  was  broken. 
The  rule  is  where  a  tort  is  averred  and  the  substance  of 
the  allegation  is  proved  a  slight  variance  is  not  material 
if  the  opposite  party  has  not  been  misled.     The  proof 
tended  to  sustain  and  corresiponds  with  each  of  the  aver- 
ments,  (22  Encyc.  of  PI.  &  Pr.  566,)    and  no  objection 
was  made  to  the  proof  when  it  was  offered  and  no  claim 
was  made  at  that  time  that  there  was  a  variance. 
(Page  i) 
It  may  also  be  noted  that  there  is  nothing  in  the 
record  showing  that  any  question  of  variance  was  raised 
in  the  trial  court.     The  objection  of  variance,  to  be  pre- 
served, as  a  question  of  law  for  review  on  appeal,  must 
be  raised  in  the  trial  court  and  the  variance  distinctly 
pointed  out  to  enable  the  trial  court  to  pass  upon  it  so 
that  the  variance  may  be  avoided  by  amendment  if  nec- 
essary.    Libby  McNeill  &  Libby,  146  111.  540;  People  vs. 
Melnick,  274  111.  616;  Carney  vs.  Marquette  Coal  Co.,  260 
111.  220. 

The  appellant  requested  an  instruction  that  if  the 
jury  believed  from  the  evidence  that  the  injury  sustained 
by  plaintiff  was  purely  accidental  it  should  find  the  de- 
fendant not  guilty.  The  court  modified  it  by  inserting 
after  accidental,  "without  negligence  of  defendant  as  al- 
leged in  the  declaration."    Appellant  states  that  the  mo- 


dification  is  mileading  and  unintelligible.  The  court 
should  have  refused  the  instruction  as  asked,  (Corn- 
well  vs.  Bloomington  B.  M.  Assn.,  161  111.  App.  461,)  for 
the  reason  that  if  the  injury  was  accidentally  received, 
yet,  the  appellee  was  entitled  to  recover  if  the  evidence 
showed  that  the  negligence  of  appellant  as  alleged  was 
the  cause  of  the  accident.  The  instruction  however  as 
modified  changed  the  burden  of  proof  as  to  negligence 
in  requiring  the  proof  to  show  that  the  appellant  was 
not  guilty  of  the  negligence  alleged  before  it  was  entit- 
led to  a  verdict  of  not  guilty.  The  law  requires  appellee 
to  prove  the*  negligence  alleged  which  entitled  him  to  a 
verdict.     If  the  evidence  on 
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that  question  was  equally 
balanced  appellant  was  entitled  to  a  verdict.  The  in- 
struction should  have  been  modified  by  inserting  "unless 
you  believe  from  the  evidence  that  the  accident  resulted 
from  the  negligence  of  appellant  as  alleged. 

The  first  instruction  (No.  5),  given  for  appellee  is: — 
"The  court  instructs  the  jury  that  if  you  believe  from  the 
preponderance  of  the  evidence  that  the  plaintiff  was  in- 
jured as  charged  in  his  declaration,  and  that  the  defend- 
ant was  guilty  of  negligence  as  charged  therein,  then  in 
such  case  you  should  find  the  defendant  guilty  and  ass- 
ess plaintiff's  damages  at  such  sum  as  from  the  evidence 
regarding  damages  you  believe  will  compensate  him  for 
such  injuries,  if  any." 

There  was  no  question  but  that  appellee  was  injured 
as  charged.  The  appellant  may  have  been  guilty  of  the 
negligence  alleged  and  yetl  that  negligence  may  not  have 
been  the  negligence  that  caused  the  injury.  The  in- 
struction does  not  connect  the  injury  received  by  appell- 
ee with  the  negligence  alleged.  Appellant  also  insists 
that  this  instruction  was  erroneous  in  not  informing  the 
jury  that  appellant  had  rejected  the  Workmen's  Com- 
pensation Act.  There  was  no  error  in  the  instruction  in 
that  regard. 

The  third  instruction  (No.  7)  given  for  appellee  is: — 
"The  court  instructs  the'  jury  that  there  was  no  obliga- 
tion resting  upon  plaintiff  to  make  an  inspection  for  any 
hidden  dangers.     And  you  are  further  in 
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structed  that  if 
you  believe  from  the  greater  weight  of  the  evidence 
that  John  Helmick  ordered  plaintiff  to  attempt  to  re- 


move  the  coupling  between  the  cars  in  the  sump,  and 
the  one  immediately  above  it,  then  in  such  event,  the 
plaintiff  had  a  right  to  rely  on  the  assurance  that  it 
was  reasonably  safe  for  him  to  do  so." 

This  instruction  assumes  that  there  were  hidden 
dangers,  and  that  part  of  the  instruction  is  also  purely 
abstract.  The  instruction  was  misleading.  If  there 
were  hidden  dangers  the  jury  must  find  such  to  be  the 
fact  from  the  evidence  and  the  instruction  was  errone- 
ous in  such  assumption. 

For  the  errors  in  the  instructions  given  and  in  the 
modification  of  appellant's  instruction  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 
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DAVID  SHUTE,  Appell^t 
\  vs.     / 

THOMAS  GILLOGLY,  CHASfE.  MILLER  AND 
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G.  E.  A.  SALMANS,  Appellees. 
illlLppeal  ^m  Douglas. 

""  STATEMENT 

This  is  an  action  on  the  case  brought  in  the  circuit 
court  of  Douglas  county  by  David  Shute  against  Thomas 
Gillogly,  Charles  E.  Miller  and  G.  E.  A.  Salmans.     Gillog- 
ly  resides  and  was  served  with  summons  in  Douglas  coun- 
ty.    Neither  Miller  nor  Salmans  reside  or  were  served 
with  process  in  Douglas  county;  both  were  served  in  Ver- 
milion county.    The  declaration  consists  of  three  counts 
and  charges  the  defendants  with  fraudulently  and  de- 
ceitfully inducing  the  plaintiff  to  exchange  real  estate 
owned  by  him  in  Indiana  of  the  value  of  $30,000.00  sub- 
ject to  a  mortgage  for  $12,000  for  real  estate  in  Missouri 
represented  to  be  worth  $16,000  with  a  good  title  in  Sal- 
mans but  which  land  was  worthless  and  to  which  Salmans 
had  neither  title  nor  possession.     Each  of  the  defendants 
was  represented  by  different  attorneys;  seperate  pleas 
of  the  geneiral  issue  were  filled  by  each  defendant.     At 
the  March  Term,  1916,  the  case  was  tried  before  a  jury 
and  a  verdict  returned  finding  Gillogly  not  guilty,  and 
the  defendants  Salmans  and  Miller  guilty  and  assessing 
plaintiff's  damages  at  $17,000.     The  plaintiff  entered  a 
motion  for  a  new  trial  against  Gillogly,  and  the  defend- 
ants Miller  and 
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Salmans  each  entered  a  motion  that  the 
court  set  aside  the  verdict  as  to  them  and  grant  a  new 
<trial.  The  court  granted  the  motions  of  each  of  the 
parties  and  awarded  a  new  trial  against  all  the  defend- 
ants. 

At  the  October  Term  1916,  the  attorneys  for  defend- 
ant Miller  withdrew  tlheir  appearance  for  him  and  at  a 
second  trial  at  the  March  Term,  1917,  no  counsel  appear- 
ed for  either  Miller  or  Salmans.  The  second  trial  re- 
sulted in  a  verdict  finding  Gillogly  not  guilty  and  Miller 
and  Salmans  guilty  and  assessing  plaintiff's  damages  at 
$20,221.     The  plaintiff  entered  a  motion  for  a  new  trial 


against  Gillogly,  and  the  same  attorneys,  who  had  rep- 
resented Miller  at  the  first  trial,  reappeared  and  entered 
a  motion  on  his  behalf  "for  leave  to  withdraw  the  plea 
of  general  issue  heretofore  filed  by  him  herein,  and  for 
leave  to  file  a  plea  in  abatement  to  the  jurisdiction  of  the 
court,  and  for  a  new  trial"  and  tendered  a  verified  plea 
to  the  jurisdiction  averring  that  he  and  Salmans  were 
non  residents  of  Douglas  county;  that  neither  of  them 
were  served  with  process  of  summons  in  Douglas  county; 
that  the  action  is  not  a  local  action;  that  a  verdict  was 
not  found  against  Gillogly;  that  Miller  did  not  appear  and 
defend;  that  no  judgment  has  been  rendered  against 
Gillogly;  that  none  of  the  defendants,  other  than  Gillo- 
gly, reside  or  were  served  with  process  in  Douglas  coun- 
ty and  this  he  is  ready  to  verify,  etc.  The  defendant 
Miller  filed  an  affidavit  in  support  of  his  plea  to  the 
jurisdiction,  which  also  contains  many  of  the  reasons  or- 
dinarily urged  for  a  new  trial. 
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The  court  thereupon  entered  judgment  overruling 
the  motion  of  the  plaintiff  for  a  new  Ijirial  and  rendered 
judgment  on  the  verdict  for  the  defendant  Gillogly  and 
as  a  part  of  the  same  judgment,  entered  an  order  giving 
leave  to  Miller  to  withdraw  Ms  plea  of  the  general  issue 
and  to  file  his  plea  to  the  jurisdiction,  and  at  the  same 
time  viathout  giving  appellant  an  opportunity  to  reply  to 
or  take  any  action  in  reference  to  the  plea  to  the  juris- 
diction, entered  judgment  as  follows:-"and  said  defendant 
Chas.  E.  Miller  withdraws  his  said  plea  of  general  issue  and 
files  his  plea  to  the  jurisdiction  of  the  court  herein,  and 
on  consideration  of  said   defendant  Charles   E.  Miller's 
said  plea  to  the  jurisdiction  of  the  court,  doth  hereby 
sustain  the  same  and  set  aside  the  verdict  of  the  jury 
against  the  defendant  Charles  E.  Miller  and  the  court 
enters  judgment  in  favor  of  the  defendant  Charles  E. 
Miller  and  against  the  plaintifi",  David  Shute,  in  bar  of 
the  action  in  this  court,  but  the  same  is  not  to  be  a  bar 
to  any  other  action  hereafter  commenced."     The  court 
at  the  same  time  rendered  judgment  in  favor  of  plain- 
tiff against  defendant  Salmans  on  the  verdict. 

The  plaintiff  appeals  from  the  judgments  rendered 
in  favor  of  defendants  Gillogly  and  Miller. 

OPINION  BY  THOMPSON,  J. 

Appellant  is  a  farm  hand  who  resides  in  Douglas 


county,  Illinois.    Appellee,  Gillogly,  is  a  real  estate  agent 
who  resides  at  Newman,  in 
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Douglas  qounty.  Appellee  Mil- 
ler is  a  real  estate  agent  and  trader  who  resides  at  Dan- 
ville, Vermilion  county.  Salmans  is  a  real  estate  trader, 
whose  residence  is  unknown,  but  who  had  an  office  v/ith 
Miller  in  Danville.  Appellant,  in  a  trade  with  appellee, 
Miller,  had  acquired  title  to  a  tract  of  240  acres  of  land 
in  Indiana  for  a  consideration  of  $28,800,  subject  to  a 
mortgage  of  $12,000.  In  1910,  Salmans  had  procured  a 
deed  to  himself  purporting  to  be  made  by  one  Helen  Rus- 
sel  for  a  consideration  of  one  dollar  for  four  sections  of 
land  in  the  Ozarks,  in  Missouri,  Salmans  had  neither 
title  nor  possession  of  the  Missouri  land,  but  had  a  forg- 
ed abstract  of  title  signed  by  the  "Missouri  &  Kansas 
Abstract  Company  by  Joseph  P.  Thomas,  Secretary,'' 
with  purported  opinions  thereon  of  Daniel  Webster  and 
Rufus  Choate.  If  he  had  had  title  to  the  land  it  was 
comparatively  worthless,  its  value  not  being  to  exceed 
$3  to  $5  per  acre.  Appellant  had  placed  his  Indiana  land 
with  Gillogly  for  sale.  In  November  1911,  appellant  was 
working  on  a  farm  20  miles  from  Newman,  when  Gillogly 
called  him  over  the  telephone  and  told  him  he  had  some 
parties  who  would  trade  some  land  in  Missouri  for  his 
Indiana  land,  and  made  an  arrangement  witih  him  to  go 
to  Tuscola  to  make  a  trade.  He  went  there  the  follow- 
ing day  and  met  Miller  and  Gillogly.  Appellant  testified 
that  Gillogly  told  him  that  his  brother,  Ki  Shute,  had 
said  it  was  a  "rattling  good  trade  and  for  him  to  close 
the  deal,"  "that  the  Missouri  land  was  worth  $100  an 
aore;"  that  he 
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wished  to  submit  the  abstract  to  an  at- 
torney at  Chadwick  but  was  advised  by  Gillogly  to  go 
elsewhere  and  that  Gillogly  said  that  a  certain  attorney 
they  went  to  see  said  it  was  "a  straight  up  to  date  ab- 
stract." There  is  some  evidence  corroborating  appell- 
ant. The  evidence  of  appellant  was  contradicted  by  ap- 
pellee Gillogly.  The  result,  however,  was  that  a  deed 
was  obtained  from  appellant  for  his  Indiana  land  and  a 
deed  was  delivered  to  him  from  Salmans  and  wife  con- 
veying to  him  160  acres  of  the  Missouri  land.  That  he 
wes  defrauded  is  undoubted  and  the  only  controverted 
question  is  as  to  what  part  appellee  Gillogly  had  in  the 


i 


transaction. 

Appellant  contends  that  the  court  erred  in  giving 
four  instructions  requested  on  behalf  of  appellee  Gillog- 
ly.  The  complaint  made  is  that  the  instructions  are  ar- 
gumentative and  that  some  of  them  called  attention  to 
particular  parts  of  defendant's  evidence  and  instructed 
a  verdict  and  that  one  of  them  gave  an  improper  meas- 
ure of  damages  if  the  jury  should  find  against  Gillogly. 

The  instruction  concerning  damages  to  be  assessed 

against  Gillogly  need  not  be  considered  for  the  reason 

the  jury  did  not  find  it  necessary  to  consider  it.     Some 

of  the  instructions  are  somewhat  argumentative  but  the 

argument  in  appellant's  ten  instructions,  none  of  v/h;ch 

are  printed,  in  the  abstract,  is  much  greater  than  that 

in  appellee's  fewer  instructions.     It  is  also  argued  that 

the  last  instruction  given  for  appellee  told  the  jury  that 

a  verdict  could  not  be  rendered  against 
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Gillogly  unless 

the  preponderance  of  the  evidence  showed  that  Gillogly 
either  assisted  Miller  or  Salmans  or  one,  of  them  in  per- 
petrating a  fraud  upon  plaintiff.  That  is  the  theory  of 
each  count  of  the  declaration  and  upon  which  the  case 
was  tried  for  appelliant  and  the  co-defendants  were  found 
guilty.  While  the  instructions  for  Gillogly  are  subject 
to  some  criticism,  when  they  are  considered  with  the 
numerous  argumentative  instructions  given  at  the  re- 
quest of  appellant,  we  do  not  see  how  the  jury  could  be 
misled  by  them. 

It  is  also  argued  that  the  verdict  in  favor  of  Gillog- 
ly is  against  the  preponderance  of  the  evidence.  There 
have  been  two  trials  before  juries  that  have  found  the 
same  way.  The  evidence  is  very  conflicting  with  no  such 
manifest  preponderance  either  way.  such  as  would  justi- 
fy an  appellate  court  in  interfering  with  the  finding  of  a 
jury  approved  by  the  judgment  of  the  trial  court.  The 
judgment  will  be  affirmed  as  to  appellee  Gillogly. 

Appellant  contends  that  the  court  erred  in  granting 
leave  to  appellee  Miller  to  withdraw  the  general  issue  , 
and  file  a  plea  to  the  jurisdiction  of  the  court  and  in 
rendering  the  judgment  that  was  entered  on  that  plea. 
The  argument  of  appellant  is  that  Miller  having  appear- 
ed by  counsel,  filed  the  general  issue,  testified  in  his  own 
behalf  and  taken  an  active  part  in  the  first  trial,  and  ap- 
pellant having  in  good  faith  presented  evidence  on  which, 

considered  alone  under  the  pleadings, 
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he  would  be  entitled 
to  a  judgment  against  the  resident  defendant,  that  the 
only  thingi  that  would  justify  the  order  and  judgment  of 
the  court  would  be  a  dismissal  of  the  suit  against  the 
resident  defendant.  It  is  contended  on  behalf  of  appel- 
lee Miller,  that  he  had  the  right  to  appear  and  file  the 
general  issue  and  if  a  judgment  should  not  be  rendered 
against  Gillogly,  the  resident  defendant,  then  he  has  the 
right  to  withdraw  his  plea  of  the  general  issue  and  Hie 
a  plea  to  the  jurisdiction  of  the  court. 

Under  Section  6,  of  the  Practice  Act,  "It  shall  not 
be  lawful  for  any  plaintiff  to  sue  any  defendant  out  of 
the  county  where  the  latter  resides  or  may  be  found,  ex- 
cept in  local  actions,  and  except  in  every  species  of  per- 
sonal action  in  law,  where  there  is  more  than  one  defend- 
ant, the  plaintifi  commencing  his  action  where  either  of 
them  resides  may  have  his  writ  or  writs  issued  directed 
to  any  county  or  counties  where  the  other  defendant  or 
either  of  them  may  be  found:  Provided  that  if  a  ver- 
dict shall  not  be  found  or  judgment  rendered  against 
the  defendant  or  defendants,  resident  in  the  county, 
where  the  action  is  commenced,  judgment  shall  not  oe 
rendered  against  those  defendants  who  do  not  reside  in 
the  county,  unless  they  appear  and  defend  the  action, 
nor  then  if  the  action  is  dismissed  as  to  the  defendant 
or  defendants  resident  in  the  county." 

Appellee,  Miller,  appeared  and  filed  the  general 
issue.  He  participated  in  the  first  trial  in  which  a  ver- 
dict was  rendered  against 
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him.  The  jury  on  both  trials 
rendered  a  verdict  against  the  appellant  and  in  favor  of 
appellee  Gillogly,  who  is  a  resident  of  and  served  with 
process  in  Douglas  county  and  against  the  appellee  Mil- 
ler. If  the  evidence  of  appellant  was  the  only  evidence 
concerning  the  facts  he  is  entitled  to  a  verdict  and  judg- 
ment against  Gillogly  and  also  against  the  other  appellees. 

The  statute  is  very  clear  that  judgment  shall  not 
be  rendered  against  non  resident  defendants  not  served 
with  process  in  the  county,  unless  a  verdict  shall  not  be 
found  or  judgment  rendered  against  defendants  resi- 
dent in  the  county  v/here  the  action  is  commenced,  un- 
less the  defendant  who  does  not  reside  in  the  county 
shall  appear  and  defend,  nor  then  if  the  action  is  dis- 
missed as  to  the  defendant  or  defendants  resident  in 
the  county. 

There  can  be  no  doubt  but  that  appellant  is  prose- 


cuting  the  case  against  the  appellee  Gillogly  and  the 
other  appellees  in  good  faith  in  the  belief  that  he  had  a 
good  cause  of  action  against  the  resident  defendant  and 
that  he  was  not  made  a  party  defendant  for  the  pur- 
pose only  of  having  a  resident  defendant.  The  appellee 
Miller  did  appear  and  defend,  and  when  it  was  demon- 
strated that  he  was  guilty  and  had  no  defence,  his  coun- 
sel withdrew  their  appearance  for  him.  Having  ap- 
peared and  defended,  he  thereby  gave  the  court  juris- 
diction over  his  person  and  under  the  statute  the  court 
having  obtained  jurisdiction  by  service  of 
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process  with  aii 
appearance  and  defence  presented,  the  only  way  the 
court  could  lose  jurisdiction  so  obtained  was  by  a  dis- 
missal of  the  case  as  to  the  resident  defendant.  Statu- 
te, Practice  Act,  Sec.  6;  Lehigh  Valley  Trans.  Co.  vs. 
Sugar  Co.,  228  111.  121;  Williams  vs.  Morris,  237  111.  254. 
The  court  erred  in  granting  leave  to  Miller  to  with- 
draw the  general  issue  and  to  file  a  plea  to  the  jurisdic- 
tion. The  appellee  Miller  has  not  assigned  any  cross 
errors.  This  is  an  action  in  tort.  "The  right  of  a  plain- 
tiff in  an  action  of  tort  to  sue  as  many  defendants  as  he 
'  chooses  and  to  have  judgment  against  those  only  who 
are  proved  guilty  is  well  established.  So  is  his  right 
to  take  judgment  against  a  part  only  of  those  against 
whom  a  verdict  is  rendered,"  or  a  judgment  may  be  en- 
tered on  a  verdict  against  part  of  the  defendants  and  a 
new  trial  may  be  granted  as  to  others.  Pecararo  vs. 
Halberg,  246  111.  95;  Hermason  vs.  Michigan  Cent.  R.  R. 
259  111.  470;  I.  C.  R.  R.  vs.  Foulks,  191  111.  57.  That  part 
of  the  order  granting  leave  to  appellee  Miller  to  with- 
draw his  plea  of  the  general  issue  and  to  file  a  plea  to 
the  jurisdiction  and  the  judgment  entered  in  his  favor  / 

are  reversed,  and  the  cause  is  remanded  with  instructions 

to  over  rule  the  motions  entered  by  Miller  for  leave  to  v;lthdraw  the 
general  issue  and  to  file  a  plea  to  the  Jurisdiction  and  with 
directions  to  take  such  further  proceedings  on  the  veitdict  against 
Miller  as  are  required  by  lav;. 

Affirmed  in  part,   reversed  in  part  and  remanded  for  ful'ther 
proceeding  in  conformity  with  law. 
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ARTHUR  'S^ILLARD,  Appella^" 
Appeal  from  Champaign. 

OPINION  BY  THOMPSON,  J.  . 

John  Hissong  began  this  suit,  in  the  circuit  court  of 
Champaign  county  against,  Arthur  Willard  to  recover 
damages  alleged  to  have  been  sustained  as  the  result  of 
defendant  with  an  automobile  overtaking  and  colliding 
with  a  cajrriage  in  which  plaintiff  and  his  wife  were  rid- 
ing. The  damages  claimed  were  damages  to  the  buggy 
and  harness;  expenses  for  medicines  and  physician's  care 
in  the  treatment  of  his  wife  for  injuries  averred  to  have 
been  caused  by  the  collision  and  damages  for  loss  of  ser- 
vices of  his  wife. 

The  original  declaration  as  amended  contains  three 
counts;  seven  additional  counts  were  also  filed.  Some  of 
the  counts  are  in  trespass  and  others  in  case.  The  court 
sustained  a  special  demurrer  to  the  first  and  third  addi- 
tional counts. 

The  first  additional  count  avers  that  Kate  Hissong 
was  the  wife  of  plaintiff,,  who  was  the  head  of  a  family 
and  entitled  to  the  services  of  his  wife,  which  were  of 
great  value;  that  plaintiff  and  his  wife  were  driving  in  a 
carriage  drawn  by  a  horse  along  a  public  highway  in  the 
city  of  Champaign  with  all  due  care  and  caution  upon 
the  right  side  of  the  center  of  the  beaten  track  of  said 
highway  in  an  easterly  direc- 
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tion;  that  defendant 
was  drivincf  an  automobile  along  said  highway  from  be- 
hind and  in  the  Same  direction  that  plaintiff  and  his  wife 
were  going;  that  defendant  was  rapidly  approaching 
plaintiff  and  wife  in  said  carriage  and  overtook  said  car- 
nage; (1)  that  defendant  was  intoxicated  and  was  driv- 
ing said  aufaomobile  at  a  greater  rate  of  speed  than  was 
reasonable  and  proper  having  regard  to  the  traffic  and 
use  of  said  highway  and  so  as  to  endanger  the  life  and 
limb  of  the  wife  of  plaintiff  and  others  lawfully  on  the 
highway;  (2)  was  driving  upon  said  highway,  where  it 
passes  through  a  residence  portion  of  the  city  of  Cham- 
paign, an  incorporated  city,  at  a  rate  of  speed  greatly 


in  excess  of  15  miles  an  hour;  (3)  was  driving,  long  after 
sunset  and  prior  to  one  hour  before  sunrise  on  the  day 
following,  without  carrying  on  said  automobile  two  light- 
ed lamps  showing  white  lights  visible  200  feet  in  the  dir- 
ection toward  which  said  automobile  was  going;  and  (4) 
was  driving  said  automobile  with  a  wanton,  reckless  and 
total  disregard  for  the  life  of  others  upon  said  highv/ay, 
whereupon  it  became  his  duty  to  pass  on  the  left  side  of 
the  carriarfe  of  plaintiff  without  interference  and  to  use 
all  reasonable  care  to  avoid  colliding  with  the  carriage  of 
plaintiff  and  with  the  plaintiff  or  his  wife,  but  said  de- 
fendant failed  and'  neglected  to  pass  on  the  left  so  as  to 
pass  without  interference,  and  failed  to  use  reasonable 
care  in  driving  his  automobile,  but  continued  on  the  right 
side  of  the  center  of  the  beaten  track,  by  means  whereof 
defendant  negligently  and  with  a  wanton  and 
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reckless  disre- 
gard for  the  rights  of  plaintiff  and  his  wife  drove  his 
automobile  against  the  carriage  of  plaintiff  and  broke 
and  damaged  it,  and  with  great  violence  threw  the  wife 
of  plaintiff  from  her  seat  in  tjhe  carriage  on  the  floor 
thereof,  greatly  bruising  and  injuring  her  so  that  she 
became  sick,  disordered  and  permanently  injured  and  so 
remained  from  thence  hitherto,  during  all  which  time 
plaintiff  suffered  the  loss  of  the  sea-vices  of  his  wife 
which  had  been  of  great  value  prior  to  the  time  of  her 
injury,  and  was  caused  to  expend  large  sums  of  money 
in  having  such  services  performed  and  in  caring  for  her, 
etc.  The  third  additional  count  is  in  trespass  and  alleges 
that  defendant,  with  great  force  and  violence,  drove  hif5 
automobile  against  the  carriage  of  plaintiff  and  violent- 
ly knocked  plaintiff  and  his  wife  from  their  seat  in  the 
carriage,  thereby  causing  permanent  injury  to  the  wife 
of  plaintiff,  whereby  plaintiff  has  been  deprived  of  her 
services  and  expended  money  to  provide  medicines  and 
care,  etc. 

One  of  the  special  grounds  of  demurrer  to  the  first 
additional  count  is  that  it  is  bad  for  duplicity,  particul- 
arly setting  out  the  independent  charges  of  negligence 
averred,  and  to  the  third  additional  count  that  it  does 
not  aver  that  the  wife  of  plaintiff  at  the  time  of  her  in- 
jury was  in  the  exercise  of  due  care. 

The  first  additional  count  states  several  specific  acts 
of  negligence.  Three  of  these  are  infractions  of  dif- 
ferent sections  of 
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the  Motor  Vehicle  Act  of  1911.  A 
fourth  alleges  a  willful  and  reckless  disregard  for  the 
lives  of  other  travelers.  Section  4  of  the  Motor  Vehicle 
Act  requires  a  person  running  an  automobile  between 
sunset  and  one  hour  before  sunrise  to  have  two  lighted 
lamps  showing  a  white  light  at  least  200  feet  in  the  dir- 
ection toward  which  the  vehicle  is  going.  Section  10 
provides  that  no  person  shall  drive  a  motor  vehicle  upon 
any  public  highway  at  a  speed  greater  than  is  reasonable 
and  proper  having  regard  to  the  trafic  and  use  of  the 
way  or  so  as  to  endangeri  the  life  or  limb  of  any  person 
and  if  the  rate  of  speed  of  any  motor  vehicle  on  any  pub- 
lic highway,  where  the  same  passes  through  the  residen- 
ce portion  of  any  incorporated  city,  exceeds  15  miles  an 
hour  such  speed  shall  be  prima  facie  evidence  that  it  is 
being  run  at  a  greater  speed  than  is  reasonable.  Section 
16  of  that  act  provides  that  any  person  operating  a  motor 
vehicle  overtaking  any  vehicle,  in  passing  it,  shall  pass 
to  the  left  thereof. 

This  count  avers  a  negligent  infraction  of  three  dif- 
ferent sections  of  the  act,  any  one  of  which  furnishes  a 
basis  for  a  cause  of  action  for  damages. 

"A  declaration  is  duplicitous  when  it  contains  in  the 
same  count  more  than  one  fact  for  the  recovery  of  a  sin- 
gle demand,  any  one  of  which  would  justify  a  recovery." 
7  Encyc.  PL.  &  Pr.  237;  Shipman  on  C.  L.  pleading  340; 
31  Cyc.  119;  Gould  on  Pleading  Sec.  79;  C.  B.  &  Q.  R.  R. 
vs.  Mager,  60  111.  529;  Sleeper  vs.  Banquet  Hall  Co  166 
111.  57; 
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Chicago  City  Ry.  Co.  vs.  O'Donnell  207  111.  478; 
Chicago  West  Division  Ry.  Co.  vs.  Ingrahm  131  111.  659; 
Laporte  vs.  Cook,  20  R.  I.  261;  Matz  vs.  Chicago  &  Alton 
R.  R.,  88  Fed.  770;  Haberiau  vs.  L.  S.  &  M.  S.  R.  R.,  73 
111.  App.  261.     The  first  count  is  bad  for  duplicity. 

The  third  additional  count  is  a  count  in  trespass  for 
damages  for  the  loss  of  services  of  the  wife.     Section  36 

of  the  Practice  Act  provides  that,  "The  distinction  be-  t 

tween  the  actions  of  trespass  and  trespass  on  the  case  are 
hereby  abolished;  and  in  all  cases  where  trespass  or  tres- 
pass on  the  case  has  been  heretofore  the  appropriate  form 
of  action  either  of  said  forms  may  be  used  as  the  party 
bringing  the  action  may  elect.,.  This  statute  does  not  affect 
rights  of  parties  or  give  any  other  remedy  for  acts  done 
tham  before  existed.  It  does  away  with  the  technical 
distinction  only.     Blalock  vs.  Randall,  76  111.   224.     The 


only  effect  of  the  statute  is  to  permit  counts  under  either 
form  to  be  joined,  where  before  only  one  could  be  used 
when  either  was  proper.  The  damages  declared  tor 
were  not  direct  but  indirect  and  consequential  and  tres- 
pass does  not  lie  for  damages  to  the  husband  for  loss  of 
services  of  the  wife  because  of  her  injury.  6  Cyc.  693. 
There  was  no  error  in  the  rulings  on  the  demurrer. 

The  case  went  to  the  jury  on  the  amended  first,  second, 
third  and  the  fifth  additional  counts.  The  first  amended 
and  fifth  additional  counts  are  in  case  and  seek  to  re- 
cover damages  for  injury  to  the  person  of  appellant. 
No  proof  was  offered  of  any  damages  under  these  counts. 
The  second  and  third  amended  counts  are  also  in  case  and 
aver  negligence  of  appellee  and  resultant  damages  to 

appellant  through  loss 
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of  services  of  the  wife,  medical  at- 
tention furnished  her  and  damages  to  the  buggy.    The 
otheir  counts  were  withdrawn  by  appellant. 

The  evidence  shows  that  in  the  latter  part  of  August 
1915,  about  eight  o'clock  in  the  evening,  appellant  and 
his  wife  were  driving  east,  on  a  paved  residence  street 
in  the  city  of  Champaign,  in  a  pheaton  drawn  by  one 
horse  close  to  the  curb  on  the  south  side  of  the  street. 
The  appellee,  in  an  automobile,  drove  along  this  street 
going  in  the  same  direction  behind  appellant  and  ran  in- 
to his  phaeton,  breaking  the  reach  and  pushing  the  rear 
wheels  of  the  carriage  forward  so  that  its  body  dropped 
down  on  the  axle.  There  is  no  dispute  over  the  fact 
that  the  appellee  in  endeavoring  to  avoid  a  collision, 
drove  his  automobile  towai'd  the  right-hand  side,  so  that 
it  was  partly  upon  the  curb  but  the  automobile  struck 
the  carrias:e  and  damaged  it.  The  controverted  ques- 
tion is  whether  appellee  was  guilty  of  negligence  in  run- 
ning into  appellant's  vehicle,  and  whether  appellant  was 
deprived  of  the  services  of  his  wife  by  reason  of  injuries 
claimed  to  have  been  sustained  by  her  through  the  col- 
lision. The  automobile  stopped  against  the  phaeton  and 
partially  upon  the  curb  on  the  south  side  of  the  street. 

The  evidence  on  behalf  of  the  appeWee  tends  tc 
show  that  he  was  running  his  automobile  at  the  rate  of 
eight  to  ten  miles  an  hour,  and  that  an  automobile  com- 
ing from  the  east  on  the  north  side  or  center  of  the 
street  witji  strong  head  lights,  for  the  distance  of  two 
blocks  so  blinded  and  dazzled  his  eye  sight  that  he  could 

not  and  did  not  see  the 
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conveyance  of  appellant  until 
the  bright  lights  passed  him,  when  he  was  about  six  feet 
from  the  carriage,  and  that  he  had  slowed  down  to  six 
miles  an  hour  when  the  dazzling  lights  passed.  The  ap- 
pellant was  driving  on  the  proper  side  of  the  street.  If 
appellee  could  not  see  where  he  was  running  his  auto- 
mobile, we  are  of  the  opinion  he  should  have  stopped  un- 
til he  could,  and  that  it  was  negligence  to  run  down  ap- 
pellant, who  from  the  evidence  appears  to  have  been  in 
the  exercise  of  ordinary  care. 

The  evidence  concerning  the  loss  to  appellant  of  the 
services  of  his  wife,  if  any,  and  the  cause  thereof,  is 
very  conflicting  and  we  express  no  opinion  on  that  ques- 
tion, but  there  is  no  conflict  concerning  the  damages  to 
the  vehicle  of  appellant  and  that  they  were  caused  by 
appellee's  automobile.  The  proof  tending  to  show  neg- 
ligence on  tde  part  of  appellee  preponderates  to  such  an 
extent  in  favor  of  appellant  that  a  new  trial  should  have 
been  granted. 

It  is  also  urged  that  the  court  erred  in  giving  and  re- 
fusing instructions.  No  instruction  requested  by  appel- 
lant were  refused,  the  substance  of  which  was  not  given 
in  other  instructions. 

The  third  and  last  instructions  given  for  the  appel- 
lee are  technically  erroneous  in  limiting  the  ordinary 
care  of  appellee  in  running  his  automobile  to  the  time 
of  the  accident  "  and  immediately  prior  to  the  collision." 

The  evidence  of  appellee    is    that    he    ran    his    auto- 
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mobile  a  considerable  distance  when  he  "could  not  see  a 

thing"  because  of  the  extremely  bright  lights  coming 
toward  him  and  it  was  not  until  the  lights  passed  him 
when  he  was  six  feet  behind  appellant's  carriage  that  he 
could  see  in  front  of  his  machine.  These  instructions 
are  misleading  as  they  might  be  understood  as  only  re- 
quiring ordinary  care  after  he  passed  the  dazzling  lights. 
While  complaint  is  made  of  other  instructions,  there  is 
no  error  is  the  matters  argued.  Two  instructions  were 
given  telling  the  jury  that  if  the  injury  to  plaintiff  was 
the  result  of  an  accident  the  verdict  should  be  for  the 
appellee.  If  the  collision  was  the  result  of  an  accident 
the  appellee  might  still  be  liable,  if  the  accident  was 
caused  by  his  negligence,  hence  the  instructions  should 
have  been  modified  by  adding  the  phrase,  unless  the 
jury  from  the  evidence  believe  the  accident  was  caused 
by  the  negligence  of  defendant. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  Remanded. 

(Page  8) 


/?  o 


,^=. 


.> 


^  »-_^     O'  t.-    ■^-i 

Gen.  No.  6841.  Octobal^  Term  1917.  Ag.  66. 

\  KATE  HI^ONG,  Appellee, 

/        vs. 
ARTHUR  VflLLARD,   Appellant. 

Appeaf'from  Champaign. 

OPINION  BY  THOI^FPSON,  J. 

This  is  an  appeal  from  a  judgment  for  $1500  rend- 
ered in  favor  of  Kate  Hissong  against  Arthur  Willard  for 
damages  for  personal  injuries,  alleged  to  have  been  sus- 
tained by  her  from  a  collision  in  which  an  automobile, 
driven  by'  the  defendant,  overtook  and  collided  with  a 
phaeton  in  which  she  was  riding.  The  case  was  submit- 
ted to  the  jury  on  nine  counts  of  the  declaration,  each  of 
which  avers  a  specific  act  of  negligence.  The  damages 
sued  for  are  for  permanent  injury,  physical  pain,  m.ental 
suffering,  inability  to  attend  to  her  business  affairs  and 
loss  of  social  intercourse  with  her  friends. 

On  the  last  Sunday  in  August,  1915,     about     eight  ' 

o'clock  in  the  evening,  appellee  was  riding  east  in  a  single 
seated  phaeton  drawn  by  one  horse,  driven  by  her  hus- 
band, close  to  tihe  south  curb  of  Green  street,  a  paved 
east  and  west  street,  in  the  city  of  Champaign.  The  ap- 
pellant drove  along  this  street  in  an  automobile  behind 
the  carriage  appellee  was  riding  in  and  in  the  same  dir- 
ection, and  ran  into  the  rear  of  the  carriage,  breaking 
the  reach  and  pushing  its  rear  wheels  forward  so  that 
its  body  dropped  down  on  the  axel. 

The  automobile  had  been  going  at  a  speed  of  from 
eight  to  ten  miles 
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an  hour.     Appellant  testified  that  a 

high  powered  automobile  with  exceedingly  bright  lights, 

coming  west,  had  so  dazzled  his  eyes  for  about  two  blocks 

as  it  approached  him,  that  he  could  not  see  anything  until 

it  passed  him  about  six  or  eight  feet  west  of  the  phaeton, 

and  that  he  had  slowed  down  to  six  miles  an  hour,  and 

then,  after  the  bright  lights  had  passed,  he  saw  the  car- 
riage and  tried  to  avoid  it  by  putting  on  the  brakes  and 

running  over  the  south  curb  upon  the  parkway  between 

the  pavement  and  the  sidewalk. 

It  is  contended  that  the  court  erred  in  sustaining  an 

objection  to  the  admission  of  an  affidavit  as  to  what  A. 

Craig,  an  absent  witness,  would  testify  to.     The  affidavit 

was  filed  in  support  of  a  motion  for  a  continuance  because 


of  the  absence  of  two  witnesses,  Craig  and  Wm.  Buchan- 
an, who  it  was  stated  in  the  affidavit  would  testify  to  cer- 
tain facts.  The  appellee  conceded  that  the  witnesses,  if 
present,  would  testify  as  stated  in  the  affidavit,  and  that 
the  affidavit  would  be  admitted.  The  court  thereupon 
overruled  the  motion.  The  record  shows  that  on  the 
trial,  "Defendant  also  offered  in  evidence  in  this  affidavit 
for  a  continuance,  the  affidavit  as  to  William  E.  Buchan- 
an." The  appellee  objected  to  a  certain  pa,rt  of  the  affi- 
davit that  stated  what  Buchanan  would  testify  to  on  the 
ground  it  was  conclusion  only,  and  the  court  sustained 
the  objection  to  that  part  of  it.  Appellant  insists  that 
the  court  erred  in  sustaining  an  objection  to  the  part  of 
the  affidavit  that  stated  what  Craig  would  swear  tc. 
The  'record  does  not 
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show  that  appellant  offered  that  part 
of  the   affidavit  or  that   appellee  objected  to  it,  hence 
there  is  no  error  in  that  contention  of  appellant. 

It  is  c'so  contended  on  behalf  of  appellant  that  the 
evidence  does  not  show  that  he  was  guilty  of  any  negli- 
gence. The  jury  found  that  appellant  was  guilty  of  neg- 
ligence in  running  his  automobile  on  the  street  without 
having  it  under  contro'  so  as  to  avoid  running  down  trav- 
ellers in  the  exercise  of  ordinary  care,  when  he  could  not 
see  where  he  was  going.  The  evidence  amply  sustains 
that  finding. 

Appellee  did  not  testify  in  the  case.  The  evidence 
on  behalf  of  appellee,  as  to  what  occurred  at  the  time  of 
the  collision,  was  that  of  her  husband.  He  testified  that 
V/illard  was  undar  the  influence  of  lipuor  and  that  the 
shock  of  the  collision  threw  his  wife  so  that  "her  head 
was  down  in  the  left  hand  corner,  the  angle  of  the  seat 
and  back,  with  her  knees  up  and  her  feet  hanging  down." 
A.  physician  was  called  that  evening,  who  found  her  in  a 
very  nervous  condition  with  a  bruise  on  her  head  above 
and  behind  her  right  ear.  He  also  visited  her  the  next 
day.  She  does  not  appear  to  have  seen  or  had  need  of 
a  physician  again  until  in  February,  1916,  when  the  same 
physician  was  called  and  gave  her  treatment  until  March 
11th,  when  her  mental  condition  growing  worse  and  he, 
fearing  it  would  become  permanent,  advised  that  she  be 
sent  to  a  sanitarium,  at  IndianapoHs,  where  she  was  tak- 
en and  treated  by  a  physician  for  three  weeks.  This 
physician  testified  on  behalf  of 
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appellee  that  she  was  of  a  neurasthe- 
nic type,  that  her  mother  had  died  from  pernicious  an- 
emia; that  he  learned  these  things  from  appellee  when 
he  axamied  her  for  treatment;  that  a  neurasthentic 
never  recovers  and  probably  gets  worse  as  they  get  older 
and  that  his  experience  was  that  a  patient  might  show 
great  symptoms  of  neurasthenia  until  after  the  interest 
or  excitement  of  a  law  suit  was  over,  when  the  patient 
would  entirely  recover.  He  also  testified  that  he  did 
not  see  appellee,  from  the  time  she  left  the  sanitarum, 
until  a  week  before  the  trail  in  July  1917,  when  he  ex- 
amied  her  and  found  her  physical  condition  better  but 
her  mental  condition  worse.  We  do  not  find  any  evid- 
ence in  the  record  showing  thatj  the  neurasthenic  condi- 
tion of  appellee  resulted  from  or  was  caused  or  aggravat- 
ed by  the  collision  and  she  is  not  entitled  to  recoveir  for 
such  condition  without  some  proof  tending  to  connect 
such  condition  with  the  alleged  injury.  Appellee  con- 
cedes that  no  evidence  was  offered  of  expert  witnesses 
to  show  that  a  condition,  similar  to  that  of  appellee 
nearly  two  years  after  the  collision,  would  result  from 
such  an  accident  or  such  an  injury  as  was  received  by 
appellee. 

The  declaration  does  not  contain  any  count  alleging 
general  neorligence.  The  second  instruction  informs  the 
jury  that  if  they  find  the  appellant  was  operating  his 
automobile  in  a  careless  or  negligent  manner  and  by  rea- 
son thereof  the  collision  occurred  and  appellee  was  injur- 
ed, they  should  find  for  appellee.  The  instruction  is  tec- 
nically  erroneous 
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in  authorizing  a  recovery  for  negligence 
which  ma.y  not  be  averred  in  the  declaration.    The  sev- 
enth is  subject  to  the  same  criticism. 

It  is  also  argued  that  the  court  erred  in  permitting 
witnesses,  Hubbard,  Hardesty,  Seth  and  Scoggin,  to  give 
testimony  concerning  subjective  symptoms  of  the  injur- 
ies and  condition  of  appellee.  The  fact  that  the  wit- 
nesses were  not  experts  is  not  an  objection  to  their  giv- 
ing testimony  concerning  "whether  persons  are  in  good 
health,  have  ability  to  perform  work,  whether  they  are 
suffering  pain,  are  conscious  or  unconscious,  in  possession 
of  their  mental  faculties,"  etc.  (Lauth  vs.  Chicago  Union 
Traction  Co.,  244  111.  249.)  Statements  by  lay  witnesses, 
that  a  party  was  "suffering,"  was  "nervous,"  was  "in  mis- 
ery," "in  distress,"  "sore"  or  "in  pain"  are  competent. 


(C.  &  E.  I.  R.  R.  vs.  Randolph,  199  111.  126;  West  Chicago 
Street  Ry.  Co.  vs.  Fishman,  169  111.  196.)  "Declarations 
as  to  the  nain  and  suffering  of  the  injured  party,  when 
made  by  such  party  are  only  competent,  if  made  at  the 
time  of  the  injury  so  as  to  constitute  a  part  of  the  res 
gestae  or  when  made  to  a  physician  during  treatment" 
and  are  not  competent  evidence  when  made  to  a  physici- 
an upon  an  examination  for  the  purpose  of  testifying. 
(East  Lake  St.  El.  R.  R.  Co.  vs.  Shaw,  203  111.  39.)  Sarah 
Hardesty  testified  that  appellee  complained  of  her  head 
and  back  after  she  returned  from  the  sanitarium,  but 
no  objection  to  the  question  or  motion  to  strike  the  ans- 
wer was  made.  The  other  witnesses  only  testified  to  the 
actions  and  appearance  of  appel- 
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lee,  except  on  their  cross 
examination,  when  they  told  of  statements  made  by  her. 
Some  of  the  witnesses  also  con-ipared  her  condition  with 
what  it  was  at  other  times.  They  should  simply  have 
described  har  condition  and  left  the  conclusions  to  be 
drawn  therefrom  by  the  jury. 

The  appellee  is  the  wife  of  John  Hissong  and  before 
the  collision  devoted  her  time  to  housekeeping  for  him 
and  he,  if  any  one,  is  entitled  to  recover  for  the  loss  of 
such  services.  The  jury  were  instructed  that  if  they 
found  for  the  plaintiff  they  should  fix,  the  damages  at 
such  amount  as  from  the  evidence  you  may  find  she  has 
sustained,  not  exceeding  the  amount  claimed  in  the  de- 
claration. This  instlruction  in  connection  with  an  in- 
struction, not  limited  to  any  kind  of  damages,  which  told 
the  jury  tljat  to  estimate  the  damages  it  was  not  neces- 
sary that  any  witness  should  have  expressed  an  opinion 
as  to  the  amount,  but  the  jury  might  make  such  estimate 
from  the  facts  appearing  in  evidence,  was  misleading 
and  prejudicial  as  it  would  naturally  be  construed  as  cov- 
ering the  value  of  her  domestic  services  and  medical  ex- 
penses paid  by  her  husband.  The  husband  being  entitled 
to  recover  for  the  Ibss  of  services,  if  any,  the  instruct- 
ions should  have  been  limited  to  the  damages  she  was 
entitlled  to  recover  for,  if  any,  and  if  she  paid  out  money 
or  incurred  liability  for  necessary  medical  and  hospital 
expenses  because  of  her  injury  the 
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amounts  must  be  shown 
by  the  evidence.     Several  of  appellee's  instructions  are 
subject  to  this  criticism. 


An  instruction  was  also  given  at  the  request  of  ap- 
pellee, that  if  they  found  from  the  evidence  that  appel- 
lant was  running  his  automobile  on  the  highway  without 
two  lighted  lamps  showing  a  white  light  visible  at  least 
200  feet  in  the  direction  he  was  going  and  it  was  after 
sunset,  etc.  and  by  reason  of  his  failure  to  have  his  auto- 
mobile 90  equipped  the  collision  occuirred,  then  they 
should  find  for  appellee.  There  was  no  evidence  what- 
ever on  which  to  base  this  instruction. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  Remanded. 
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MA^Y  R.  ZIMMbIrMAN,  ET  AL.,  Appellants. 
Appeal  from   Sangamon. 
OPINION  BY  f  HOMPSON,  J. 

This  is  a  bill  in  equity  filed  by  M.  J.  Bartel  in  Octol)er 
1914,  against  Mary  R.  Zimmerman,  Joseph  Zimmerman 
and  Annie  Reich,  praying  that  certain  described  real 
estate  ,  once  owned  by  Mary  R.  Zimmerman  and  conveyed 
to  Anna  Reisch,  may  be  held  to  be  subject  to  the  pay- 
ment of  the  balance  of  a  judgment  for  $3180,  recovered 
July  22,  1913,  in  favor  of  complainant  against  Mary  R. 
Zimmerman  and  Joseph  Zimmerman  and  the  further 
sum  of  $4199.20  with  interest  at  57^  from  June  18,  1914 
being  one  half  of  a  judgment  for  $8398.43  and  costs 
rendered  in  favor  of  the  the  First  National  Bank  of 
Springfield  against  complainant,  Mary  R.  Zimmerman 
and  Joseph  Zimmerman  which  had  been  paid  by  com- 
plainant and  the  judgment  assigned  to  him,  and  that  a 
decree  be  entered  setting  aside  the  conveyance  of  said 
real  estate  and  subjecting  the  same  to  the  payment  of 
said  claims. 

The  bill  alleges  that  on  July  9,  1913,  a  judgm.cnt 
was  recovered  by  complainant  against  Mary  R.  and 
Joseph  Zimmerman  for  $3180  on  which  execution  had 
been  issued  and  upon  which  $704.89  had  been  collected 
from  Joseph  Zimmerman  and  credited  on  the  judgment 
and  the  execution  returned  unsatisfied  as  to  the  re- 
mainder; that  on  September  15,  1913,  the  First  National 
Bank,  of  Springfield,  recovered  a  judgment  against  the 
Zimmermans  and  com 
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plainant  for  $8398.43  on  which  ex- 
ecution had  been  issued,  and  the  complainant,  to  prevent 
the  sale  of  his  property,  had  paid  said  judgment  and  taken 
an  assignment  thereof  to  himself  and  the  execution  had 
thereupon,  after  demand  upon  the  said  Zimmermans, 
been  returned  "no  part  satisfied  and  no  property  found". 
The  bill  further  alleges  that  at  the  time  of  bringing  said 
suits,  Mary  R.  Zimmerman  was  possessed  of  and  owned 
certain  described  real  estate  and  still  resides  thereon; 
that  Annie  Reisch  now  holds  title  of  record  to  said  real 
estate  which  was  the  property  of  said  Mary  R.  Zimmer- 


man  and  Joseph  Zimmerman,  and  that  the  same  cannot 
now  be  levied  upon  by  execution,  and  the  title  to  said 
real  estate  in  now  held  by  Annie  Reisch  for  the  benefit 
of  the  creditors  of  Zimmermans;  that  "Annie  Reisch  is 
the  mother  of  Mary  R.  Zimmerman  and  that  said  deed 
of  conveyance  executed  by  Mary  R.  Zimmerman  and 
Joseph  Zimmerman,  her  husband,  to  the  said  Annie 
Resich  is  a  fraud  on  the  rights  of  complainant  and  the 
First  National  Bank"  and  made  vdth  the  intent  of  hind- 
ering, delaying  and  defeating  complainant  and  said  bank 
or  its  assignes  from  recovering  upon  their  judgments;  that 
the  amount  due  complainant  was  long  past  due  at  the 
time  said  deed  of  conveyance  was  executed  and  the  said 
Zimmermans  and  Annie  Reisch,  the  grantee  in  the  deed, 
had  notice  of  the  pendancy  of  such  suits  when  the  deed 
was  made. 

The  bill  further  alleges  that  the  judgment  in  favor 
of  said  bank  was  recovered  on  a  note  for  $7650,  execut- 
ed by  Zimmermans  and  complainant,  on  which  MaryR. 
Zimmerman  and  complainant  were  sureties  for  Joseph 
Zimmerman 
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and  that  complainant,  having  paid  said  judgment 
is  entitled  to  recover  half  the  sum  paid  by  him  from  his 
co-surety;  and  that  the  Zimmermans  have  no  property 
from  which  said  judgments  can  be  collected. 

The  bill  does  not  in  terms  allege  the  making  of  the 
deed  by  the  Zimmermans  to  Annie  Reisch  except  by  'n- 
ference  from  the  allegations  that  Mary  R.  Zimmerman 
owned  the  real  estate,  when  the  common  law  suits  were 
begun,  and  that  Annie  Reisch  now  holds  title  of  record 
to  it. 

The  answers  of  the  defendants  state  that  Mary  Zim- 
merman owned  the  described  premises  until  May  16, 
1913,  when  she'  conveyed  tlhem  by  warranty  deed  to  the 
defendant  Annie  Reisch,  and  that  Mary  R.  Zimmerman 
still  occupies  said  premises  as  tenant  at  will  and  deny  all 
charges  of  fraud  and  assert  that  the  conveyance  was 
made  in  good  faith  for  a  consideration  of  $9000,  which 
was  a  full  consideration,  and  that  Mary  R.  Zimmerman  at 
the  time  of  making  the  conveyance  was  indebted  to 
Annie  Reisch  in  the  sum  of  $12,000.00 

The  master  reported  the  evidence,  with  his  conclus- 
ions that  Mary  R.  Zimmerman  was,  at  the  time  of  the 
making  of  the  conveyance,  indebted  to  Annie  Reisch  for 

money  advanced  in  an  amount  far  in  excess  of  the  value 

I 


of  the  premises  which  was  $9000.  The  circuit  court  sus- 
tained exceptions  to  the  master's  report  and  found  that 
Annie  Reisch  had  a  valid  claim  against  Mary  R.  Zimmer- 
man to  the  amount  of  $4000  only;  that  Mary  R.  Zimmer- 
man had  an  estate  of  homestead  in  the  said  premises  to 
the  extent  of  $1000 
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and  that  said  real  estate  may  be  levied  upon  to  satisfy  the 
execution  in  favor  of  complainant  against  Mary  R.  and 
Joseph  Zimmerman  and  that  complainant  is  entitled  to 
be  subrogated  to  the  rights  of  the  First  National  Bank 
as  co-surety  with  Mary  R.  Zimmerman  in  the  sum  of 
$4398.57,  one  half  the  sum  paid  by  him  on  the  bank  jud- 
gment with  interest,  and  adjudged  that  the  deed  of  May 
16,  1913  is  void  except  as  to  a  lien  in  favor  of  Annie  Reis- 
ch for  $4000  and  the  homestead  interest  of  $1000  ami 
that  the  premises  be  sold  etc.     The  defendants  appeal. 

Appellants  have  not  raised  any  question  concerning 
the  failure  of  the  bill  to  allege  how  the  conveyance  was 
made,  the  date  of  it  or  to  allege  the  facts  concerning  the 
deed,  which  it  is  sought  to  have  declared  void. 

It  is  insisted  by  appellants  that  the  court  had  no 
jurisdiction  to  grant  any  relief  concerning  the  judgment 
for  $8398.43  on  the  note  for  $7650.00,  that  was  executed 
by  appellee  with  Mary  R.  Zimmerman  as  co-sureties  for 
Joseph  Zimmerman  and  which  judgment  was  paid  by 
appellee  and  an  assigment  of  it  taken  to  himself.  The 
judgment  for  $3180.00  in  favor  of  appellee  against  the 
Zimmermans  and  the  execution  issued  thereon  with  the 
leturn  nulla  bona  gave  the  court  jurisdiction  to  settle  the 
equities  between  the  parties,  and  having  taken  jurisdic- 
tion to  settle  the  rights  of  the  parties  as  to  that  judg- 
ment, it  will  retain  jurisdiction  to  settle  all  equities  be- 
tween the  parties  and  to  avoid  a  multiplicity  of  suits. 
Braithwaite  vs.  Henneberry,  222  111.  50;  12  Encyc.  of  PI. 
&Pr.  162. 

The  undisputed  facts  are  that  appellee  held  a  note 
for  $3000  dated 
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July  9,  1912,  due  in  three  months  after  its  date  executed 
by  Joseph  Zimmerman  and  Mary  R.  Zimmerman  on  which 
judgment  was  rendered  against  the  makers  July  23,  1913, 
for  $3180;  that  execution  was  issued  on  this  judgment; 
that  Joseph  Zimmerman  made  a  schedule  of  his  proper- 
ty and  there  was  realized  on  the  execution  $704.89  which 
was  applied  on  the  judgment  and  the  remainder  of  the 


judgment  is  due  and  unpaid  and  that  neither  of  the 
Zimmermans  have  any  property  beyond  their  exemptions 
and  that  an  ah  as  execution  was  placed  in  the  hands  of  the 
sherilT  a  few  days  before  the  filing  of  the  bill  herein;  that 
the  judgment  for  $8398.43  was  rendered  against  appell- 
ee and  the  Zimmermans  on  September  15,  1913,  in  favor 
of  the  First  National  Bank  of  Springfield  on  a  note  for 
$7650,  dated  July  9,  1912,  due  six  months  after  date  on 
which  appellee  and  Mary  R.  Zimmeirman  were  co-sureties; 
that  an  execution  was  issued  on  this  judgment  and  nei- 
ther of  the  Zimmermans  having  any  property  the  appel- 
lee paid  the  judgment  to  the  sheriff  and  had  it  assigned 
to  himself  by  the  bank.  Appellee  and  Mrs.  Zimmerman 
being  sureties  on  the  note  and  appellees  having  been  com- 
pelled to  pay  the  entire  judgment  Mrs.  Zimmerman  equi- 
tably should  refund  to  him  one  half  of  the  amount  paid 
by  him. 

Mary  R.  Zimmerman  was  the  owner  of  the  real  es- 
tate described  in  the  bill  and  upon  which  she  resided 
with  Joseph  Zimmerman,  her  husband.  The  complainant 
does  not  contend  that  this  real  estate  was  of  the  value  of 
more  than  $9500,  in  May  1913.  Prior  to  May  1913,  Jos- 
eph Zimmerman  was  engaged  in  the  piano  business  and 
had  given  notes  to  various  parties  that 
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were  signed  by  his  wife  as    surety.     Zimmerman,  from 
the  evidence,  appears  to  have  had  no  financials  means. 

Annie  Reisch  is  an  old  lady,  whose  business  was  tran- 
sacted for  her  by  her  son.  She  is  the  mother  of  Mrs.  Zim- 
merman and  had  agreed  to  pay  certain  notes  that  her 
daughter  had  signed  with  Zimmerman,  her  husband,  ar.d 
had  requested  her  not  to  sign  any  more  and  had  asked 
her  daughter  to  execute  a  deed  to  her  of  the  property 
in  which  the  daughter  resided  that  had  been  given  to 
her  by  her  mother.  After  the  reque'st  to  the  daughter 
not  to  sign  any  more  notes,  she  with  her  husband  had  ex- 
ecuted the  $3000  note  to  appellee  and  the  note  for  $7G50 
to  the  First  National  Bank  that  was  also  signed  by  Bartel. 
The  notes  signed  by  Mrs.  Zimmerman  as  surety  for  ner 
husband  that  Mrs.  Reisch  had  agreed  to  pay  for  her  dau- 
ghter, prior  to  May  16,  1913,  amount  to  about  $30,000.00 
Mrs.  Reisch  had  paid  interest  on  such  notes,  to  the  First 
National  Bank  on  January  2,  1913,  $256.86  onMay  8,  1913, 
S264.00and  on  January  31,  1913.  to  George  Hofferkamp 
$610.  On  May  9,  1913,  Mrs.  Reisch  had  given  her  note 
for  $3000  to  the  Ridgley  National  Bank  in  payment  of  a 


note  made  by  her  daughter.  Amongst  other  notes  made 
by  Mrs.  Zimmerman  which  Mrs.  Reisch  had  agreed  to  pay 
for  her  daughter  was  a  note  of  $6000  to  George  Hoffer- 
kamp,  one  for  $3000  to  Anna  B.  Klor,  one  for  $1000  to 
Lena  Klor,. to  Mary  Plattner  $1400.00  and  a  note  for 
$400  to  the  First  National  Bank.  Prior  to  May  16,  1913, 
Mrs.  Reisch  had  asked  her  daughter,  Mrs.  Zimmerman, 
to  execute  a  deed  to  her  of  the  premises  in  which  her 
daughter  resided. 
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On  May  16,  1913,  Mrs.  Zimmerman  and  her  husband 
executed  a  deed  to  her  of  the  premises  in  which  they  res- 
ided and  ha,d  a  homestead,  and  on  that  day  Mrs.  Reisch 
paid  the  $4000  note  to  the  First  National  Bank  and  advan- 
ced the  further  sum  of  $2000  to  her  daughter  and  her 
husband,  which  was  used  to  pay  off  a  claim  against  the 
Zimmerman  Piano  Company  held  by  an  attorney  for  coll- 
ection, but  on  which  Mrs.  Zimmerman  was  not  liable. 

It  appears  from  the  evidence  of  disinterested  wit- 
nesses that  Mrs.  Reisch,  before  the  execution  of  the  deed 
had  paid  $4130.86  for  her  daughter.  This  sum  is  com- 
posed of  the  interest  payments  to  the  First  National 
Bank  and  to  Hoffenkamp  and  the  $3000  note  to  the  Rid- 
gley  Bank.  On  the  day  the  deed  was  executed  she  paid 
the  $4000  note  to  the  First  National  Bank  and  $2000  to 
her  daughter  and  son-in-law,  $1000  of  which  she  had  the 
right  to  pay  them  for  their  homestead  estate,  but  the 
other  $1000  she  had  no  legal  right  to  pay  to  them  from 
the  proceeds  of  the  premises  conveyed,if  it  had  been  paid 
from  such  proceeds  as  against  the  creditors  as  it  was  not 
paid  on  a  debt  of  her  daughter.  There  is  no  question  but 
at  or  before  the  time  the  deed  was  executed  she  had 
rightfully  paid  $8130.86  for  her  daughter  without  includ- 
ing her  homestead  interest,  and  had  before  that  time  aiso 
agreed  with  the  holders  of  certain  notes  and  her  daugh- 
ter to  pay  for  her,  the  Hofferkamp,  Klor  and  Plattner 
notes  amounting  to  $11,400.00  with  other  notes  amount- 
ing to  several  thousand  dollars. 

The  trail  court  in  its  decree  found  that  after  the 
making  of  the 
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deed  that  "Annie  Reisch  afterwards  voluntarily  assumed 
and  became  liable  to  pay  the  sums  of  $3000  to  Mrs.  Klor; 
$1000  to  Miss  Klor;  $6000  to  George  Hoffenkamp;  $5000 
to  Mrs.  Hay;  $5000  to  Mrs.  Brown;  $3000  to  the  Ridgley 
National  Bank  and  $1400  to  Mary  Plattner;  that  the  def- 


endant  Annie  Reisch  simply  agreed  to  pay  them  after- 
wards because  they  were  her  daughter's  debts  and  be- 
cause she  wanted  her  daughter's  debts  paid  and  that  said 
sums  were  no  part  of  the  consideration  for  said  deed  and 
that  the  only  legitimate  consideration  for  the  deed  was 
the  $4000  paid  to  the  First  National  Bank.  The  proof  is 
that  Mrs.  Reisch  agreed  to  pay  said  sums  for  her  daughter 
before  the  deed  was  made. 

She  paid  and  assumed  for  her  daughter  three  times 
the  value  of  the  premises  as  a  consideration  for  the  con- 
veyance and  having  paid  an  adequate  and  full  consider- 
ation in  good  faith,  there  is  no  rule  of  equity,  which  will 
make  her  or  the  property  she  received  liable  for  debts  of 
her  daughter,  which  she  did  not  assume,  because  she  vol- 
untarily advanced  money  to  her  daughter  upon  which  lier 
creditors  had  no  claim. 

A  debtor  has  the  right  to  prefer  one  creditor  over 
others  to  the  exclusion  of  the  others,  where  the  coiisid- 
eration  is  sufficient  to  support  the  transfer  when  the 
transfer  is  made  in  good  faith.  A  creditor  violates  no 
rule  of  law  when  he  takes  payment  of  his  demand  alth- 
ough other  creditors  are  thereby  deprived  of  all  means 
of  obtaining  satisfaction  of  their  claims.  The  evidence 
in  this  case  shows  that  Annie  Reisch  paid  a  full  and  ad- 
equate compensation  for  the  property  transferred  to  her, 
(Hessing  vs.  McCloskey,  37  111.  343;  Miller  vs.  Kirby,  74 
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111.  242;  Schroeder  vs.  Walsh  120  111.  403,)  and  the  fact 
that  she  was  the  mother  of  the  grantor  did  not  prevent 
her  from  securing  repeyment  of  the  money  she  had  ad- 
vanced or  become  bound  to  pay  for  her  daughter.  The 
court  erred  in  granting  the  relief  prayed.  The  decree 
will  be  reversed  and  the  cause  remanded  with  mstructions 
to  dismiss  the  bill  for  want  of  equity. 

Reversed  and  Remanded  with  Directions. 
(Page  9) 
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VIRGINIA  GiSEf  Plaintiff  in  Error. 


212  I.A.  636 


A.  M\HEWITT/ET  AL.,  Defendants  in  Error 

frcuit  Court  Christian  County. 

ELDREDGE  P.  J. 

This  is  an  action  in  assumpsit  brought  by  plaintiff  in 
error,  Virginia  Gise,  to  recover  on  two  prommissory 
notes  each  for  $3,500.00,  together  with  the  accrued  inter- 
est thereon.  The  declaration  contains  the  common 
counts  and  also  special  counts  on  the  notes.  These  notes 
were  each  signed  by  eleven  persons,  nine  of  whom  are 
made  defendants  in  this  suit  and  are  the  defendants  in 
error  in  this  court,  vis:  A.  M.  Hewitt,  Robert  D.  Taylor, 
H.  A.  Payne,  R.  C.  Morris,  Sr.,  R.  C.  Morris,  Jr.,  J.  H. 
Davis,  R.  E.  Payne,  P.  H.  Ward  and  Harry  Spurling.  The 
defendants  filed  the  plea  of  the  general  issue  together 
with  a  notice  of  special  defenses  thereunder.  The  de- 
fenses set  out  in  the  notice  are  substantially  as  follows: 
that  plaintiff  was  not  the  holder  of  said  notes  in  due 
course  of  business  for  a  valuable  consideration  prior  to 
their  matiu-ity;  that  plaintiff  claimed  an  interest  in  cer- 
tain lands  in  Texas  (describing  them) and  filed  her  claims 
since  the  beginning  of 
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this  suit,  claiming  to  own  an  in- 
terest in  the  lands  which  were  to  have  been  deeded  to 
defendants  on  account  of  the  delivery  of  said  notes  sued 
upon,  together  with  other  notes;  that  the  legal  title  to 
the  land,  at  the  time  these  notes  were  delivered,  was  in 
Lloyd  P.  Gise  and  the  same  has  been  redelivered  to  him 
for  the  benefit  of  himself  and  whatever  claim  the  plain- 
tiff may  have  therein;  that  said  notes  were  transferred 
to  the  plaintiff  after  maturity  and  are  subject  to  all  the 
defenses  between  said  Lloyd  P.  Gise  and  the  defendants, 
and  that  the  delivery  and  possession  of  said  notes  by  the 
plaintiff  herein  was  fraudulent  and  wholly  without  con- 
sideration. 

At  the  close  of  the  evidence  introduced  on  behalf 
of  the  defendants,  plaintiff  made   a  motion  to  instruct 


the  jury  to  find  the  issues  for  the  plaintiff  which  was 
overruled.  At  the  close  of  all  the  evidence  plaintiff  re- 
newed her  motion  to  so  instruct  the  jury  and  defendants 
also  made  a  motion  to  instruct  the  jury  to  find  the  issues 
for  defenjants.  The  court  overruled  plaintitf's  motion, 
sustained  the  motion  of  defendants  and  instructed  the 
jury  to  find  the  issues  for  defendants.  A  motion  by 
plaintiff  to  set  aside  the  verdict  and  for  a  new  trial  was 
overruled  and  judgment  was  entered  on  the  verdict  in 
favor  of  defendants,  to  reverse  which  this  writ  of  error 
is  prosecuted. 
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There  is  substantially  no  conflict  in  the  evidence  on 
the  facts.  Prior  to  February  10,  1913,  plaintiff  in  error 
Virginia  Gise,  of  Chicago,  her  mother  Millie  K.  Gise,  her 
brother  Edgar  Gise  and  her  cousin  Ward  K.  Gise,  pur- 
chased a  large  tract  of  land  near  the  towns  of  Big  Wells 
and  Cotulla,  Texas.  The  title  was  taken  in  the  name  of 
Lloyd  P.  Gise  who  was  a  cousin  of  Virginia  and  a  brother 
of  Ward  K.  Gise.  Lloyd  P.  Gise  lived  at  Big  Wells  and 
the  title  was  placed  in  his  name  for  convenience  for  the 
purpose  of  selling  the  same.  The  authority  of  Lloyd  P. 
Gise  in  the  control  and  sale  of  the  lands  was  apparently 
unrestricted  and  curtatiled  only  by  the  limits  and  dicta- 
tions of  his  own  judgment.  Virginia  Gise  testified:  "I 
was  looking  to  L.  P.  Gise  to  look  after  my  interest  in 
this  matter.  I  trusted  him  to  take  care  of  my  interest. 
I  trusted  him  and  permitted  him  to  sell  the  land;  that 
was  what  we  put  the  title  in  his  name  for,  to  expedite 
sales  down  there.  I  never  put  any  definite  limitations 
upon  his  authority.  He  was  authorized  by  me  to  sell 
the  land  and  collect  the  money  or  notes,  and  give  my 
share  of  either.  I  can  think  of  no  other  authority,  f 
never  gave  him  any  direction  as  to  how  he  was  to  execute 
that  authoritj'.  I  left  that  for  his  own  judgment.  Up 
until  this  trouble  occurred,  I  never  gave  him  any  specific 
directions  as  to  in  what  manner  or  how  he  should  dispose 
of  the  land.  I  left  that  matter  entirely  to  him.  The 
title  was  put  in 

Page  3 
his  name  for  that  purpose."     The  de- 
fendant in  error  throughout  the  transaction  herein  never 
knew  anything  of  plaintiff  in  error  or  that  she  or  any 


one  else  claimed  any  title  or  interest  in  the  lands  in  con- 
troversy until  plaintiff  in  error  brought  this  suit  to  re- 
cover upon  the  notes  in  question. 

On  February  10,  1913,  articles  of  agreement  were 
entered  into  between  Lloyd  P.  Gise  as  party  of  the  first 
part  and  H.  C.  Payne  of  Taylorville,  Illinois,  as  party  of 
the  second  part.  This  contract  was  recorded  and  pro- 
vides that  said  Gise  has  sold  the  lands  in  question  to  said 
Payne  for  the  sum  of  $35,000.00  to  be  paid  as  therein- 
after stated;  that  in  payment  for  the  land  Payne  togeth- 
or  with  some  associates  agrees  to  execute  and  said  Gise 
agrees  to  accept  personal  notes  of  Payne  and  his  associ- 
ates payable  annually  in  one,  two,  three,  four,  and  five 
.vears  from  June  1,  1913,  all  bearing  interest  from  March 
1,  1913,  at  the  rate  of  six  per  cent,  payable  at  the  Cot- 
ulla  State  Bank,  of  CotuUa.  Texas,  said  amount  being 
divided  in  ten  notes  of  $3,500,00  each,  two  due  each 
year:  that  Gise  reserves  the  right  to  investigate  the  fin- 
ancial standingg  of  said  associates,  which,  it  not  found 
to  be  satisfactory,  he  shall  at  his  option  cancel  the  con- 
tract and  cause  the  same  to  be  nrjl  and  void;  that  upon 
the  execution  and  delivery  of  said  notes,  Gise  shall  make 
a 
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warranty  deed  to  the  lands  to  whom  Payjie  may  direct, 
conveying  and  warranting  the  title  thereto  and  that  he 
will  furnish  an  abstract  of  title  which  shall  show 
merchantable  title  thereto  or  the  contract  to  become 
null  and  void  at  the  option  of  Payne,  which  said  deed 
and  abstract  shall  be  placed  in  escrow  with  the  Cotulla 
State  Bank  until  all  of  said  notes  have  been  paid,  at 
which  time  said  deed  and  abstract  shall  be  delivered  by 
said  Bank  to  him,  his  heirs,  agents  or  assignees;  that 
when  $10,000.00  has  been  paid,  all  of  said  personal  notes 
then  in  the  possession  of  said  Gise  will  be  returned  to 
the  makers  thereof  and  Gies  will  accept  in  lieu  thereof 
Texas  Standard  form  vendor's  lien  notes  and  make  a  new 
deed  reserving  the  vendor's  lien  therein  as  security  for 
said  vendor's  lien  notes  and  deliver  said  deed  and  abstract 
upon  completion  of  the  payments;  that  Payne  will  start 
actual  substantial  improvements  by  April  1,  1913,  and 
that  he  and  his  associates  will  expend  at  least  $5,000.00 


within  the  course  of  one  year  from  that  date. 

The  ten  notes  for  $3,500.00  each  provided  for  by  the 
contract  were  executed  by  Payne  and  his  ten  associates, 
eight  of  whom  are  parties  defendant  with  payne  in  this 
suit  and  defendants  in  error  in  this  court.  Three  of 
these  notes  were  endoi'sed  by  Gise  and  immediately  re- 
turned to  Payne.  The  actual  consideration  for  the  land 
purchased  was  $24,-500.00  and  not  ,$35,000.00  as  stated  in 
the  contract.  It  appears  that  the  three 
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notes,  which  were 
endorsed  by  Gise  and  returned  to  Payne,  were  for  the 
accommodation  of  Payne  and  his  associates  to  enable 
them  by  discounting  the  same  to  raise  money  for  the 
improvement  of  the  land.  A  warranty  deed  to  said 
land  was  executed  by  Lloyd  P.  Gise  on  March  14,  1913, 
conveying  the  same  to  defendants  in  error  ;V.  M.  Hewitt, 
Robert  D.  Taylor  and  said  Payne  as  trustees.  This 
deed  and  the  abstract  were  delivered  by  said  Gise  to  the 
Cotulla  State  Bank  to  be  held  in  escrow  in  accordance 
with  the  contract. 

On  May  12,  1914,  another  contract,  designated  by 
the  parties  as  an  extension  contract,  was  executed  by 
Lloyd  P.  Gise  as  party  of  the  first  part  and  A.  M.  Hewitt 
and  said  Payne  as  parties  of  the  second  part.  This  ex- 
tension contract,  after  referring  to  several  of  the  pro- 
visions of  the  original  contract,  provides,  that  in  con- 
sideration of  the  extension  of  the  time  of  payment  of 
the  first  two  notes  from  the  first  day  of  June,  1914,  to  the 
first  day  of  January,  1915,  the  party  of  the  second  part 
and  his  associates  agree  to  pay  all  interest  due  on  all  of 
said  notes  on  the  first  day  of  June,  1914;  to  pay  the  taxes 
for  the  year  1913,  to  pay  said  two  notes  with  the  inter- 
est due  thereon  on  January  1,  1915;  and  to  have  at  least 
100  acres  more  of  said  land  cleared  and  grubbed  and  put 
in  a  good  state  of  cultivation  by  January  1,  1915;  that 
upon  the  failure  to  make  the  payments  above  mentioned 
or  to  pay  the 
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remaining  notes  or  interest  thereon  as 

the  same   became  due    thereafter,   "then   this   contract 

toget';'='r  with   the  original  contract   shall    become   null 

and  void  and  no  further  force  and  effect,  and  the  party 


of  the  second  part  and  his  associates  agree  to  surrender 
possession  of  said  premises  free  from  any  incumbrance 
to  party  of  the  first  part,  and  the  CotuUa  State  Bank 
is  hereby  authoi'ized  to  dehver  to  said  party  of  the  tirst 
part  the  deed  and  abstract  held  in  escrow,  and  the  party 
of  the  first  part  will  deliver  to  said  party  of  the  second 
part  and  his  associates  the  seven  signed  notes  by  them 
now  in'  his  possession."  This  extension  contract  was  also 
placed  on  record.  In  the  meantime  Payne  and  his  as- 
sociates had  taken  possession  of  the  property  and  had 
expended  on  improvements  thereon  according  to  their 
testimony  between  $4000.00  and  $5000.00.  The  value 
of  these  improvements  according  to  the  evidence  intro- 
duced by  plaintiif  in  error  did  not  exceed  $1,000.00 
Payne  and  his  associates,  not  having  paid  the  interest  or 
the  notes  due  June  1,  1914,  in  accordance  with  the  terms 
of  the  extension  contract,  Gise  wrote  the  following  letter 
to  the  Cotulla  State  Bank: 

Girard,  Kansas.,  June  3,  1914. 

Cotulla  State  Bank, 

Cotulla,  Texas. 
Gentleman: 

Herewith  the  seven  notes  I  received  from  H.  C. 
Payne  in  the  presence  of  your  cashier.  Beg  to  advise 
that  parties 
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signing  same  have  refused  to  meet  them, 
i  am  therefore  returning  them  to  you  to  hold  until  I  can 
learn  there  is  nothing  against  the  land  and  they  have 
vacated  premises  as  per  our  last  contract.  Upon  receipt 
of  these,  kindly  return  deed  and  abstract  to  me  but  hold 
notes  until  I  advise  you  that  everything  is  0.  K.,  then  de- 
liver to  A.  M.  Hewitt,  Palmer,  111.,  who  claims  to  be 
President  of  the  Company,  but  who  in  my  opinion  is  a 
worse  rascal  than  Pavne.  I  wired  him  today  (Hewitt) 
as  follows  regardinfj  nnvment  of  interest  and  taxes  June 
Ist:  "Whv  no  interest?  Wire  naid  answer  immediately. 
Leaving  for  Texas."  I  sent  message  collect,  but  he  re- 
fused to  pay  charges  nor  would  he  answer.  That  is  evi- 
dence enough  for  me  that  he  is  through.  If  you  are 
tangled  up  in  the  matter.  Judge  Rouse  of  Carrizo  Springs 
can  straighten  you  out  as  he  understands  the  whole  sit- 
uation. 

Yo'/'s  truly 

L.  P.  Gise. 

On  June  4,  1914.  Gise  and  his  wife  by  deed  conveyed 
said  lands  to  Ward  K.  Gise,  but  notwithstanding  said 
deed,  he  continued  to  act  as  owner  thereof.  He  de- 
manded and  received  possession  of  the  lands  from  de- 
fendants in  error.  He  took  possession  of  and  sold  the 
wood  which  the  latter  had  cut  and  corded  upon  the 
premises.     He  compelled   the   witness  Luther,  who   had 


purchased  cattle  from  the  defendants  in  error,  to  re- 
move the  same  from  the  premises,  and  rented  the  lands 
to  other  parties.  On  June  26,  1914,  he  posted  notices 
about  the  premises  notifying  parties  not  to  remove  any 
wood  therefrom  under  penalty  of  being  prosecuted  to 
the  full  extent  of  the  law  and  signed  said  notices  as 
owner.     He  also 
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had  his  attorney  Rouse  post  such  notices  in 
his  name  as  owner.  On  December  21,  1914,  Gise  wrote 
to  the  Cotulla  State  Bank  requesting  it  to  return  to  him 
the  seven  notes  which  he  had  sent  them  in  his  letter  of 
June  3,  1914.  The  Bank,  upon  the  receipt  of  this  letter, 
returned  the  seven  notes  to  him.  On  January  21,  1915, 
Milhe  K.  Gise  and  Edgar  K.  Gise  conveyed  by  deed  the 
said  lands  to  the  plaintiff  in  error.  On  January  23,  1915, 
Millie  K.  j^^ise,  Edgar  K.  Gise  and  plaintiff  in  error  joint- 
ly executed  and  filed  for  record  a  declaration  of  interest 
in  said  lands  stating  therein  that  they  claimed  to  be  and 
are  in  fact  the  owners  of  undivided  parts  thereof.  On 
February  12,  1915,  plaintiff  in  error  instituted  this  suit 
to  recover  upon  the  two  notes  mentioned.  On  August 
7,  1915,  Gise,  still  claiming  and  acting  as  the  owner  of 
said  lands,  had  his  attorney  Rouse  prepare  a  release  or 
agreement  to  be  executed  by  himself,  Payne  and  Hewitt. 
This  release,  after  reciting  in  substance  the  terms  of  the 
original  articles  of  agrement  forthe  purchase  of  the 
lands  and  of  the  extension  agreement,  states  as  follows: 
"Now,  therefore,  this  is  to  certify  that  the  condi- 
tions expressed  in  said  contracts  as  above  referred  to 
and  recorded  herein,  not  having  been  complied  with  by 
the  said  second  party  and  his  associates,  and  the  said 
land  having  been  by  said  Second  Party  surrendered  to 
said 
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First  Party  and  said  First  Party  having  been  put 
in  possession  of  same  by  said  Second  Party,  and  no  in- 
cumbrance being  against  said  land  at  said  time,  it  is 
mutually  agreed  by  and  between  the  parties  to  said  con- 
tracts herein  referred  to  and  recorded  as  aforesaid,  that 
each  of  said  contracts  be  cancelled  and  held  for  naught, 
and  that  all  obligations  arising  under  them  or  either  of 
them,  be  annulled,  and  that  if  any  cloud  has  been  cast 


upon  the  title  to  said  land  by  reason  of  said  contracts 
or  either  of  them,  that  the  same  is  hereby  removed, 
cancelled  and  held  for  naught." 

This  release  was  signed  and  acknowledged  by  Payne 
and  Hewitt  and  delivered  to  Gise,  who,  however,  never 
executed  it.  There  is  some  evidence  that  Gise,  through 
his  agent  or  attorney,  requested  Payne  and  his  associa- 
tes or  some  of  them  to  execute  a  quitclaim  deed  or 
deeds  of  the  premises  to  him.  Payne  testifies  that  a 
party  came  to  him  while  he  was  sick  in  bed  and  request- 
ed him  to  sign  such  quitclaim  deed,  but  he  was  too  ill  to 
execute  it  at  that  time  and  the  party  took  the  deed  away 
with  him.  No  such  quitclaim  deeds,  however,  were  ex- 
ecuted by  Payne  and  his  associates. 

Plaintiff  in  error  contends  that  Payne  and  his  associa- 
tes having  taken  possession  of  the  lands  in  question  un- 
der the  articles  of  agreement   became  vested   with  an 
equitable  title  therein  and  that 
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there  had  been  no  re- 
delivery of  title  to  Gise,  the  vendor,  because  such  a 
transfer  or  resale  of  lands  to  the  original  owner  or  ven- 
dorby  one  in  possession  under  a  contract  of  purchase  is 
wdthin  the  statute  of  frauds  and  must  be  in  writing. 
Catlett  v,s  Dougherty,  129  111.  431.  It  is  also  claimed 
that  plaintiff  in  error  is  a  bona  fide  holder  for  value  in 
due  course  without  notice  of  the  notes  sued  upon.  Plain- 
tiff in  error  having  permitted  the  title  originally  to  be 
placed  in  Gise  and  having  given  him  unlimited  authority 
to  deal  with  and  sell  said  lands  as  if  he  was  absolute 
owner  thereof,  is  as  much  bound  by  his  acts  as  if  she 
herself  had  done  them.  She  was  also  kept  informed  by 
Gise  of  the  transactions  as  they  took  place.  She  from 
no  point  of  view  can  be  held  to  be  an  innocent  holder  of 
said  notes  in  due  course.  Neil  vs  Cummings,  75  111.  170. 
The  original  articles  of  agreement  and  the  extension 
contract  must  be  considered  together  as  one  contract. 
Gise  himself  and  not  the  defendants  in  error  rescinded 
and  forfeited  the  contract.  He  exercised  the  option 
therein  to  declare  the  contract  void  and  repossessed  him- 
self of  the  lands.  As  soon  as  he  did  this  the  considera- 
tion for  the  notes  failed,  as  he  could  not  rescind  the  con- 
tract and  at  the  same  time  recover  the  purchase  price 


of  the  lands  evidenced  by  the  notes,  and  if  he  could  not 
do  so,  neither  could  his  assignee,  plaintiff  in  error.  Want 
or  failure  of  consideration  may  be  shown  under  the  plea 
of  general  issue  to 
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notes  introduced  under  the  common 
counts.  Clarke  vs  Newton,  235  111.  530.  The  release  of 
August  7,  1915,,  prepared  and  presented  by  said  Gise  and 
executed  by  Payne  and  Hewitt  and  acknowledged  by 
them  was  sufficient  to  release  any  equitable  title  held 
by  defendants  in  error  in  the  lands  by  virtue  of  said 
contract  of  purchase.  It  is  true  that  Gise  failed  to  sign 
this  release  agreement,  but  neither  he  nor  plaintiff  in 
error,  his  assignee  of  the  notes,  can  now  be  heard  to  say 
that  because  he  did  not  sign  the  release  agreement 
which  he  himself  prepared  and  requested  after  having 
rescinded  the  contrat,  that  defendants  in  error  had  not 
released  their  epuitable  title  to  the  lands  by  an  instru- 
ment in  writing  and  are  therefore  barred  from  their 
defense  to  the  notes  by  the  statutes  of  fauds.  In  the 
case  of  Dougherty  vs  Catlett,  supra,  it  was  said,  "The 
plaintiff  contends  that  the  acts  performed  by  him  under 
his  oral  contract  to  sell  and  surrender  his  interest  in  said 
lands  to  the  defendant  constitute  such  a  performance 
as  should  take  the  case  out  of  the  statute.  The  only 
act  of  performance  alleged  in  the  declaration  is  the  de- 
livery of  possession  of  the  premises  sold  to  the  defen- 
dant. There  is  no  allegation  of  any  cancellation  or  sur- 
render of  the  defendant's  contract  to  convey  the  lands 
to  the  plaintiff  on  payment  of  the  purchase  money,  nor 
is  the  cancellation  of  said  contract  averred,  either  direct- 
ly or  inferentially.  It  will  therefore  be  persumed  that 
said  contract  is 
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still  held  by  the  plaintiff  as  a  valid  and 
subsisting  legal  obligation  against  the  defendant."  In 
that  case  no  question  of  rescission  or  forfeiture  was  in- 
volved but  the  declaration  declared  upon  an  absolute 
sale  of  the  equitable  interest  in  the  land.  In  the  case 
at  bar,  there  was  not  only  a  recission  and  cancellation 
of  the  contract  to  convey  but  the  rescission  and  cancel- 
lation were  declared  by  plaintiff  in  error  through  said 
Gise.     Under  the  circumstances  shown,  if  any  evidence 


in  writing  showing  that  defendants  in  error  had  released 
their  equitable  interests  in  the  lands  was  necessary,  then 
the  release  agreement  executed  by  Payne  and  Hewitt 
was  sufficient.  The  release  agreement  was  an  instru- 
ment of  as  much  dignity  as  the  contract  of  purchase 
and  was  as  efficient  in  releasing  the  interests  of  defen- 
dants in  error  in  the  land  as  the  latter  was  in  granting 
them.  It  was  as  effectual  for  this  purpose  as  a  quit- 
claim deed  would  have  been.  It  was  drawn  at  the  in- 
stance of  said  Gise  in  the  form  of  an  agreement  between 
himself  and  Payne  and  Hewitt  to  be  signed  and  acknow- 
ledged by  all  of  them,  and  Gise  could  not,  after  it  had 
been  executed  and  delivered  to  him  by  the  other  parties, 
destroy  its  force  and  validity  by  simply  withholding  his 
own  execution  thereof. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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GEN.   NO.  6738.     OCT  TERM  A.  D.   1917.     AG.  NO.  5. 
FRANK    DICK,   et    al^ppellants, 
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M.  fYmbrosiuSjjEXECutor  of  the  last 

WILL  VnD    T^TAMENT  OF    ADDIE  DICK, 
CCEASSD,  et  al.,  Appellees. 
Appeal   from  Circuit  Court  Cass  County. 

ELDREDGE  P.  J. 

Appellants  filed  their  bill  in  the  Circuit  Court  of 
Cass  County  to  contest  the  will  of  Addie  Dick,  deceased. 
The  will  was  sustained  by  the  verdict  of  the  jury  and  a 
decree  entered  to  that  effect,  to  reverse  which  this  ap- 
peal is  prosecuted. 

Five  errors  are  assigned  for  the  reversal  of  the  de- 
cree. The  first  three  go  to  the  admission  of  the  testi- 
mony of  the  witnesses  Lillian  Sellers,  Ernest  Sellers,  and 
Lulu  Munson.  The  fourth  is  that  the  court  erred  in  ex- 
cluding a  certain  conversation  between  the  witness  Dr. 
Roy  H.  Garn  and  Lillian  F.  Ambrosius,  on  the  evening 
tha.t  the  will  was  executed,  and  the  fifth  that  the  court 
erred  in  entering  the  decree  and  refusing  to  grant  a  new 
trail.  No  argument  is  presented  in  regard  to  the  fourth 
and  fifth  errors  assigned  and  they  must  be  deemed  as 
waived.  The  testimony  of  the  witnesses  Lillian  Sellers 
and 
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Lulu  Munson  was  objected  to  on  the  ground 
that  they  were  legatees  under  the  will,  and  to  the  testi- 
mony of  Ernest  Sellers  because  he  was  the  husband  of 
Lillian  Sellers,  a  legatee  under  the  will,  which  would 
therefore  make  him  incompetent. 

Lillian  Sellers  and  Lulu  Munson  were  each  bequeath- 
ed a  trivial  bequest  of  personal  property  under  the  will 
and  each  filed  a  written  renouncement  thereof  in  the 
County  Court.  Before  these  witnesses  were  permitted 
to  testify  before  the  jury,  each  v/as  first  exannned  on  her 
voire  dire  to  ascertain  if  the  renouncements  were  made 
in  good  faith  and  not  solely  for  the  purpose  of  testifying. 
Each  denied  that  she  renounced  for  the  purpose  of  quali- 
fying herself  as  a  witness  and  no  proof  was  offered  to 


show  that  the  renouncements  were  not  made  in  good 
faith.  The  presumption  is  that  one  offered  as  a  v/it- 
ness  is  competent  to  testify  and  the  burden  is  upon  the 
one  who  objects  to  state  and  prove  the  grounds  of  his 
objection.  Boyd  vs  McConnell  209  111.  398;  Campbell  vs 
Campbell  130  111.  473.  The  interest  which  determines 
the  competency  of  a  witness  is  whether  he  would  gain  or 
lose  as  the  direct  result  of  the  suit.  Wetzel  vs  Fire- 
baugh  251  111.  190;  Campbell  vs  Campbell  supra.  A  wit- 
will  not  be  excluded  on  the  ground  of  interest  if  the 
question  of  his  interest  is  in  doubt.  Campbell  vs 
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Campbell, 
supra.  No  evidence  was  produced  tending  to  show  that 
the  witnesses  in  question  renounced  for  the  purpose  of 
making  themselves  com_petent  witnesses  in  this  suit  and 
the  Chancellor  ruled  that  their  evidence  was  competent. 
The  competency  of  the  witness  Lillian  Sellers  having 
been  determined,  Ernest  Sellers  her  husband  also  be- 
came a  competent  witness. 

The  jury  who  heard  all  the  evidence  found  in  favor 
of  sustaining  the  will  and  we  find  no  reason  for  disturb- 
ing its  verdict.     The  decree  will  be  affirmed. 
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GEN.  NO.  6750.  OCT.  TERM  A^.  1917.      AG.  NO.  8. 

PEARL  LUTI^,  Appellee. 

vs 

C.  C.  BOWMAN,  et  al.,  Appellants. 

Appeal  fj;<mi  Circuit  Court   McLean  County. 

ELDREDGE  P.  J. 

On  February  15,  1916,  appellee  had  a  judgment  by 
confession  for  $3,096.50  entered  in  the  Circuit  Court  of 
McLean  County  on  a  judgment  note  dated  August  1, 
1915,  for  the  principal  sum  of  $3,000.00  payable  to  the 
order  of  William  Luther  on  or  before  April  1,  1916,  with 
interest  at  si.x  per  cent  from  date.  The  note  had  the 
usual  power  of  attorney  to  confess  judgment  for  the 
principal,  interest,  costs,  and  attorney's  fees.  The 
amount  of  attorney's  fees  was  not  nam,ed  and  the  con- 
fessd  judgment  did  not  include  any  attorney's  fees. 
The  note  was  endorsed  on  the  back  as  follows,  "Pay  to 
the  order  of  Pearl  Luther,  William  Luther."  The  name 
"Pearl  Luther"  also  appears  on  the  back  of  the  note. 
Subsequently,  the  judgment  was  opened  up  and  appell- 
ants given  leave  to  plead.  William  Luther,  the  payee 
in  the  note,  is  the  husband  of  appellee.  On  May  13, 
1916,  appellant  filed  the  plea  of  general  issue  and  four 
special  pleas.  The  first  special  plea  avers 
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that  appellee 
was  not  an  innocent  purchaser  for  value  from  her  hus- 
band and  that  her  husband  at  the  commencement  of 
the  suit  was  and  still  is  indebted  to  appellants  in  the 
sum  of  S500.00,  which  they  offer  to  set  off  and  allow  ap- 
pellee in  payment  of  any  sum  that  might  be  found  due 
on  her  note.  The  second  special  plea  denies  that  appel- 
lee was  an  innocent  holder  of  the  promissory  note  for 
value  but  took  the  same  with  full  knowledge  of  all  facts 
and  circumstances  under  which  the  note  was  given  and 
subject  to  all  defenses  which  defendants  had  to  said 
note  and  avers  a  failure  of  consideration  therefor.  The 
third  special  plea  denies  that  appellee  was  a  boni  fide 
holder  of  said  note  for  value  before  maturity,  and  avers 
that  the  same  was  assigned  to  her  without  any  consider- 
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ation,  for  the  sole  purpose  of  taking  judgment  thereon 
and  s,ets  up  a  failure  of  consideration.  The  fourth 
special  plea  is  substantially  the  same  as  the  third  except 
that  it  sets  up  a  failure  of  consideration  as  to  the  sum  of 
$500.00.  On  November  18,  1916,  appellants  filed  their 
joint  affidavits  in  which  they  state  upon  information 
and  belief  that  William  Luther  did  not  assign  said  note 
to  his  wife  for  a  valuable  consideration  before  maturity 
and  without  notice  of  the  defenses  to  said  note  in  the 
hands  of  William  Luther,  original  payee;  that  Pearl  Lu- 
ther is  not  a  boni  fide  assignee  of  said  note  before  ma- 
turity for  a  valuable  consideration  and  without  notice 
of  said  defenses; 
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and  "that  said  pretended  assignment  ot 
said  note  alleged  to  have  made  Luther  and  his  wife  be- 
fore maturity  without  consideration  and  with  full  know- 
ledge on  her  part  of  the  defenses  which  defendants  have 
against  said  note  in  the  hands  of  William  Luther",  and 
that  said  pretended  assignment  was  not  made  in  good 
faith  but  for  the  sole  and  only  purpose  of  attempting  to 
enable  William  Luther  to  obtain  a  collection  thereof  in 
his  wife's  name  so  as  to  cut  off  defendant's  legal  defenses 
to  said  note  available  to  them  if  he  had  sued  in  his  own 
name. 

It  is  claimed  that  the  affidavit  is  a  verification  of  the 
special  pleas  and  that  the  burden  of  proof  was  upon  ap- 
pellee to^  show  that  she  was  a  bona  fide  assignee  of  the 
note  for  value  without  notice,  and  that  the  court  errerl 
in  admitting  the  note  in  evidence  without  compelling  ap- 
pellee to  first  make  such  proofs.  The  affidavit  does 
not  verify  anything.  It  was  not  filed  with  the  pleas 
but  many  months  after  the  pleas  were  filed,  and,  so  far 
as  the  record  discloses,  without  leave  of  court.  It  does 
not  refer  to  any  plea,  is  made  wholly  upon  information 
and  belief,  and  the  latter  part  of  it,  at  least,  is  unintel- 
ligible. It  neither  states  that  the  facts  set  out  in  any 
plea  are  true,  nor  are  any  fact?  set  out  therein  with  an 
averment  of  their  truth.  It  presents  but  a  series  of  con- 
clusions based  upon  information  and  belief.  It  is  not 
such  verification  as  is  intended  by  section 
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52  of  the  Pract- 


ise  Act.  .Bailey  vs  Valley  National  Bank  127  111.  332; 
Brewer  &  Hoffman  Brewing  Co.  vs  Boddie  59  111.  Ap.  45. 
The  undisputed  proofs  show  that  appellee  inherited 
twenty  acres  of  land  from  her  grandfather's  estate 
which  she  subsequently  sold  for  $5,000.00,  of  which  she 
received  $4,000.00  in  cash  and  a  note  for  $1,000.00.  She 
loaned  her  husband  the  $4,000,00  in  cash  with  which  he 
entered  into  the  deal  with  appellants  and  that  when  her 
husband  received  the  $3,000.00  note  in  question,  execut- 
ed by  appellants,  he  assigned  it  to  her  as  a  ^^art  payment 
on  her  loan  to  him  of  the  $4,000.00.  The  evidence  shows 
that  appellee  was  a  bona  fide  assignee  of  the  note  for 
value  before  maturity  and  without  notice.  We  are  also 
satisfied  from  the  proofs  in  the  record  that  there  was 
no  failure  of  consideration,  either  total  or  partial,  of  the 
note  and  that  the  verdict  of  the  jury  is  consistent  with 
the  manifest  weight  of  the  evidence. 

Appellee  has  assigned  a  cross  error  that  the  trial 
court  erred  in  not  fixing  the  amount  of  the  attorney's 
fees  provided  for  in  the  note  and  including  the  same  in 
the  judgment.  The  judgment  by  confession  was  origin- 
ally taken  February  15,  1916  for  the  amount  only  of  the 
principal  and  interest  due.  No  specific  amount  of  at- 
torney's fees  is  named  in  the  note  and  no  attorney's  fees 
were  included  in  the  judgment.  On  February  21,  1916, 
the  plaintiff,  by  her  attorneys,  filed 
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a  written  motion  for 
the  couit  to  set  a  day  and  hour  for  the  hearing  of  testi- 
mony to  determine  the  amount  of  a  reasonable  attorn- 
ey's fee  under  the  cognovit  to  be  fixed  by  the  court  af- 
ter such  hearing.  The  court  never  passed  upon  this 
motion,  but  subsequently  during  the  trial  at  the  Novem- 
ber Term  A.  D.  1916,  plaintiff  offered  proof  before  the 
jury  for  the  amount  of  a  reasonable  attorney's  fee. 
These  proofs  were  admitted  and  later  excluded  by  the 
court  ,and  an  instruction  permitting  the  jury  to  assess  a 
reasonable  attorney's  fee  for  appellee  wa.s  refused.  A 
promissory  note,  containing  a  warrant  of  attorney  with 
power  to  confess  judgment  for  an  attorney's  fee,  rests 
upon  a  valuable  consideration,  passes  by  the  assignment 
of  the  note  as  an  incident  to  the  main  debt  and  the  assi- 
gnee may  recover  such  fee,  "in  an  action  on  the  note  or 
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in  a  separate  action  brought  after  suit  on  the  note." 
Keenan  vs  Blue  240  III.  187.  If  counsel  for  appellee  had 
made  a  motion  to  have  a  reasonable  attorney's  fee  fixed 
when  the  judgment  was  taken  by  confession  and  had  of- 
fered proofs  in  regard  thereto  at  that  time,  the  court 
undoubtedly  would  have  fixed  such  fee  and  included  the 
amount  in  the  judgment.  This  was  not  done  however 
but  five  days  after  the  judgment  was  confessed,  counsel 
for  appellee  filed  a  wTitten  motion  to  have  a  reasonable 
attorney's  fee  fixed  by  the  court.  There  is  nothing  in 
the  record  to  show  that  this  written  motion  was  ever 
called  to  the  atten- 
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tion  of  the  court  until  the  trial  of  the 
case  before  the  jury  at  a  subsequent  term.  The  origi- 
nal judgment  had  not  been  vacated  or  set  aside  but 
opened  up  only  with  leave  to  the  appellants  to  plead  to 
the  declaration,  and  stood  as  security  for  the  debt.  It 
is  stated  in  the  final  judgment  of  the  court,  after  over- 
ruling the  motion  for  a  new  trial,  "that  the  judgment 
heretofore  rendered  by  this  court  on  February  15,  1916, 
in  favor  of  said  plaintiff,  Pearl  Luther,  and  against  the 
defendants,  C.  C.  Bowman  and  Edna  B.  Bowman,  for  the 
sum  of  $3,096.00  stands  in  full  force  and  effect  as  of  the 
date  of  the  rendition  of  said  judgment,  etc."  Where  the 
v/arrant  of  attorney  contains  power  to  confess  judgment 
for  an  attorney's  fee  without  naming  the  amount  there- 
of, the  fee  must  be  fixed  by  the  court.  Campbell  vs 
Goddard  117  111.  251.  There  can  be,  however,  but  one 
judgment  in  the  same  action  brought.  The  holder  of 
a  judgment  note  cannot  at  one  time  take  judgment  by 
confession  for  the  amount  due  on  the  note  for  the  prin- 
cipal and  interest,  and  then  at  a  later  day  in  the  same 
action  have  this  judgment  vacated  or  modified  and  an- 
other judgment  entered  including  an  attorney's  fee. 
The  atorney's  fee  should  be  fixed  before  the  judgment 
is  entered  and  the  amount  thereof  included  therein. 
The  cross  error  of  appellee  cannot  be  sustained. 
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Other  cross  errors  have  been  assigned  by  appellee, 

but,  in  view  of  what  has  already  been  expressed  in  this 
opinion,  it  is  unnecessary  to  consider  them.     The  judg- 
ment of  the  Circuit  Court  is  affirmed. 
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FARMINGTON   HORSE  COMPANY, 
Plaintiff  in  Error, 


212I.A.  636 


ESTATE  OF  ANDREW  J.  JACOBUS,  DPICEASED, 
Defendant  in  Error 

ELDREDGE  P.  J. 

Plaintiff  in  error  filed  a  claim  in  the  County  Court  of 
Fulton  County  against  the  estate  of  Andrew  J.  Jacobus, 
deceased,  to  recover  for  the  value  of  a  horse  and  of  cer- 
tain baled  hay,  straw  and  feed  with  interest  thereon, 
destroyed  while  located  in  a  barn  claimed  to  have  been 
set  on  fire  by  Jacobus  in  his  lifetime.  The  total  abount 
of  the  claim  is  $2,846.05.  The  defence  was  that  the 
claim  was  barred  by  the  statute  of  limitations.  This 
case  was  tried  by  t'he  court  without  a  jury  at  the  same 
time  and  upon  the  same  evidence  as  the  case  of  SlioH 
vs  Estate  of  Andrew  J.  Jacobus,  deceased,  heard  at  this 
term  of  court.  Reference  is  made  to  the  opinion  in  the 
Short  case  for  the  facts  and  the  issues  involved.  The 
determination  of  this  case  is  controlled  by  that  in  the 
Short  case  and  the  judgment  of  the  Circuit  Court  is 
affirmed. 

/^     Mr.  Justice  Waggoner  took  no  part  in  the  decision  of 

V      this  case. 
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GEN.  NO.  6774.     OCT.  TERM  A.  D    1917.    AG.  NO.  14. 

PEOPLE  OF  THE  STATE  OF  ILUBpI^     O     T       «  ^    Q   H 

Defendants  in  Error,  ±*-^»      -J    O   \I 

vs 

FRANl\.^ul)OLPII,       Plaintiff  in  Error. 
Writ  of  Error  to  County  Coiu't  Sangamon  County 

ELDREDGE  P.  J. 

Plaintiff  in  error  was  convicted  in  the  County 
Court  of  Sangamon  County  under  the  second  count  of 
an  information  filed  by  the  State's  Attorney,  which  char- 
ffed  in  substancce  that  he  did  then  and  there  knowingly, 
wilfully  encourage  one  Essie  Day,  a  female  child  under 
the  age  of  eighteen  years,  to  becom.e  a  delinquent  child, 
contrary  to  the  form  of  thei  statute,  etc. 

It  is  urged  that  the  court  erred  in  not  quashing 
this  count  for  the  reason  that  it  does  not  charge  a  crime 
m  that  it  fails  to  allege  that  Essie  Day  was  or  became 
delinquent,  and  does  not  state  in  what  way  plaintiff  in 
error  contributed  to  the  delinquency  nor  to  what  act  of 
delinquency  he  contributed.     The  offense  charged  does 

not  exist  at  common  law  but  is  created  by  statute  and 

is  a  misdemeanor  punishable  by  fine   and  imprisonment 

in  the  county  jail  or  by  both.     (Sees.  1.  and  2  of  "An  Act 

to  define  and   punish  the  crime  of  contributing  to  the 

delinquency  of  children,"  approved  and  in  force 
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June  25,  1915, 

Hurd's  R.  S.  1915—1916,  Page  874).     It  was  held  in  t  he 

case  of  West  vs  People  137  111.  189,   "Multiplication  of 

authorities   will    be   unnecessary,    for   it    will    be    found, 

upon  examination,  in  this  state  and  elsewhere,  that  while 

the  general  rule  is,  that  it  is  sufficient  to  jtate  the  sub- 
stantive elements  of  the  crime  in  the  language  of  the 

statute  creating  the  offense,  yet  in  cases  of  felony  the 

indictment  must,  either  by  statutory  desci'iption,  or  by 

other  apt  averment,  so  identify  the  offense  as  to  meet 

the  requirements  of  the  constitution."     The  same  rule  is 

applied  to  misdemeanors,  People  vs.  Schre'ber,  250  111. 

845.     The  sections  of  the  statute  upon  which  the  infor- 
mation is  based  are  as  follows: 


"42hm.  DEFINING  DELINQUENT  CHILD.  L  Be 
it  enacted  by  the  People  of  the  State  of  IHinois,  repre- 
sented in  the  General  Assembly:  That  for  the  purpose 
of  this  Act  a  delinquent  ch^d  is  any  male  who  while  un- 
der the  a.<^e  of  seventeen  (17)  years,  or  any  female  who 
while  under  the  ageof  eighteen  (18)  years  violates  any 
law  of  this  State  or  is  incorrigible,  or  knowingly  associa- 
tes with  thieves,  vicious  or  immoral  persons;  or  without 
just  cause  and  without  the  consent  of  its  parents,  guard- 
'an  or  custodian,  absents  itself  from  its  home  or  place  of 
abode,  or  is  growing  up  in  idleness  or  crime;  or  knowing- 
ly 
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frequents  a  house  of  ill  repute;  or  knowingly  frequents 
any  policy  shop  or  place  where  any  gambling  device  is 
operated;  or  frequents  any  saloon  or  dram  shop  where 
intoxicatincr  liquors  are  sold;  or  patronizes  or  visits  any 
public  pool  room  or  bucket  shop;  or  wanders  about  the 
streets  in  the  night  without  being  on  any  lawful  business 
oi  lawful  occupation:  or  halntually  wanders  about  any 
railroad  yards  or  tracks  or  jumps  or  attempts  to  jump 
onto  any  moving  train;  or  enters  any  car  or  engine  with- 
out lawful  autho'ty;  or  uses  vile,  obscene,  vulgar,  profane 
or  indecent  language  in  any  public  place  or  about  any 
school  house;  or  is  guilty  of  indecent  or  lascivious  con- 
duct." 

"42hn.  CONTRIBUTING  TO  DELhMQUENCY-  - 
Penalty.  2.  Any  person  who  shall  knowingly  or  wil- 
fully cause,  aid  or  encourage  any  male  under  the  age  of 
seventeen  (17)  years,  or  any  female  under  the  age  of 
eighteen  (18)  years  to  be  or  to  become  a  delinquent 
child  OS  defined  'n  Section  one  (1),  or  v/ho  shall  knowing- 
ly or  wilfully  do  acts  wliich  directly  tend  to  render  any 
such  child  so  delinquent  and  who  when  able  to  do  so, 
shall  v/ilfully  neglect  to  do  that  which  will  directly  tend 
to  prevent  such  state  of  delinquency,  shall  be  deemed 
guilty  of  the  crime  of  contributing  to  the  delinquency  of 
children,  and  on  conviction  thereof  shall  be  punished  by 
a  fine  of  not  more  than  two  hundred  (200)  dollars,  or  by 
imprisonment  in  the  county  jail,  house  of  correction  or 
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workhouse,  not  more  than  one  (1)  year,  or  by  both  such 


fine  and  imprisonment." 

Section  One  enumerates  ma.ny  different  acts,  the 
commis,sionof  any  one  of  which  by  a  child  causes  it  to  be 
deemed  dehnquent.  One  of  the  objects  of  an  ind'ctment 
or  information  is  to  appraise  the  defendant  of  what  of- 
fense h,e  is  charged  so  that  he  may  be  able  to  preparer 
and  make  his  defense  thereto.  Section  Two  of  the  act 
provides  <'hat  one  may  be  deemed  guilty  of  the  crime  of 
contributing  to  the  delinquency  of  children  under  thiee 
different  circumstances,  viz.,  (1)  when  one  shall  knowingly 
or  wilfully  cause,  aid  or  encourage  any  male  under  the 
age  of  seventeen  years  or  any  femal.e  under  the  age  of 
eighteen  j'ears  to  be  or  become  a  delinquent  child  "as 
defined  in  Section  One;"  (2)  or  who  shall  knowingly  or 
wilfully  do  acts  which  directly  tend  to  render  any  such 
child  delinquent;  (3)  and  when  able  to  do  so,  shall  wil- 
fully neglect  to  do  that  v;^hich  will  directly  tend  to  pre- 
vent such  state  of  delinquency.  The  count  under  consid- 
eart'on  is  based  upon  the  first  group  of  circumstances 
mentioned — that  the  plaintiff  in  error  knowingly  and  wil- 
fully encouraged  Essie  Day  to  become  a  delinquent  child 
as  defined  in  Section  One,  but  the  count  niakes  no  refer- 
ence to  any  of  the  definitions  of  a  delinquent  child,  set 
out  in  Section  One.  There  "s  no  direct  averment  that 
Essie  Day 
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did  in  fact  become  a  delinquent  child.  The 
count  should  have  contained  averments  that  Essie  Day 
became  a  delinquent  child,  the  acts  which  she  committed 
bringing  her  w'thin  one  or  more  of  the  definitions  of  a 
delinquent  child  and  that  plaintiff  in  e^'ror  knovv'ngly  or 
wilfully  caused,  aided  or  encouraged  her  to  commit  '  ac  h 
acts.  The  count  neither  states  the  offeiii^e  in  the  terms 
and  language  of  the  statute  r.or  so  plainly  that  the  nature 
thereof  may  be  easily  understood.  The  mot'on  to  quash 
the  second  count  of  the  information  should  have  been 
sustained. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
remanded. 
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THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS, 

/■■ 
Defendants  in  Error, 

'■  vs 


LLINOIS, 


JASPER  DAVIS,  Plaintiff  in   Error. 
Error  to  County  Court  Champaign  County. 

ELDREDGE  P.  J. 

Plaintiff  in  error  was  convicted  upon  an  information 
charg-ing  him  with  selHng  liquor  in  anti-saloon  territory. 
On  the  trail  the  following-  certificate  was  introduced  in 
evidence: 
State  of  Illinois, 
County  of  Champaign,  SS 
Town  of  Champaign. 

I,  Harry  King,  Clerk  of  the  Town  of  Champaign,  in 
said  County  and  State,  do  hereby  certify  that  at  an  elec- 
tion held  in  the  Town  of  Champaign  on  the  7th  day  of 
April  A.  D.  1908,  the  question,  "SHALL  THIS  TOWN 
BECOME  ANTI-SALOON  TERRITORY,"  was  voted  on 
in  said  Town  of  Champaicrn  and  that  the  returns  of  said 
election  were  duly  canvassed  as  the  law  directs,  and  said 
returns  so  canvassed  show  that  upon  said  election  there 
was  voted  1396  votes  "YES"  and  1391  votes  "NO". 

Witness  my  hand  and  seal  this  24th  day  of  May  A.  D. 
1917. 

(SIGNED)     HARRY  KING     (Seal) 

Clerk  of  the  Town  of  Champaign. 
Similar  certificates  were  also  introduced  showing  the 
result  of  the  elections  in  the  town  of  Champaign  on  April 
7,  1908,  April  5,  1910, 
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April  2,  1912,  and  April  7,  1914, 
upon  the  question  "SHALL  THIS  TOWN  CONTINUE  TO 
BE  ANTI-SALOON  TERRITORY."  Each  of  the  later 
certificates  showed  an  affirmative  vote  upon  the  prop- 
osition mentioned  therein.  Plaintiff  in  error  objected 
only  to  the  first  certificate  on  the  ground  that  it  was  not 
the  best  evidence.  No  objections  were  made  to  the  in- 
troduction of  the  other  certificates.  Section  7  of  the 
Losal  Option  Act,  in  force  July  1,  1907,  specifically  pro- 
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vi;des  that  the  result  of  such  elections  may  be  proved  in 
all  courts  and  in  all  proceedings  by  the  official  certificate 
of  the  clerk.  The  statute  does  not  require  a  certified 
copy  of  the  record.  This  question  has  been  twice  pass- 
ed upon  and  must  be  considered  slare  decisis.  People 
vs  Danley  181  111.  Ap.  80;  People  vs  Willi  147  111.  Ap.  207. 

Error  is  also  assigned  on  the  refusing  to  give  in- 
structions "A"  and"B."  Instruction  "B"  was  fully  cov- 
ered by  given  instruction  9.  There  was  no  error  in  re- 
fusing to  give  instruction  "A"  because  it  was  not  quali- 
fied by  including  a  statement  that  it  was  the  duty  of 
the  jurors  to  follow  the  instructions  of  the  court  as  to  the 
law  unless  they  could  say  upon  their  oaths  that  they 
knew  the  law  better  than  the  court. 

There  is  no  error  in  the  record!  and  the  judgment  is 
affirmed. 
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THE  'HEOPLE  of  the  J«^TE  OF  ILLINOIS, 
Defendants  in  Error 
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WILLMM  HUMBLE,  Plaintiff  in   Error. 
Writ  of  Error  to  Circuit  Court  McLean  County. 

ELDREDGE  P.  J. 

Plaintiff  in  error  was  indicted  and  con\  icted  for  the 
crime  of  assault  with  a  deadly  weapon  in  the  Circuit 
Court  of  McLean  County  and  sentenced  to  pay  a  fine  of 
$100.00  and  costs. 

It  is  first  insisted  that  the  judgment  should  be  set 
aside  on  the  ground  that  one  of  the  jurors  was  disquali- 
fied because  he  was  at  the  time  a  deputy  sheriff.  It  ap- 
pears that  the  juror  was  appointed  deputy  sheriff  in  Aug- 
ust, 1916,  but  had  never  performed  any  official  duties. 
He  was  a  merchajit  residing  in  the  villafie  of  Colfax 
over  twenty  miles  from  Bloomington  and  was  commonly 
known  as  a  "country  deputy  sheriff."  He  was  not  an  act- 
ive deputy  sheriff  connected  with  the  sheriff's  office  in 
Bloomington.  While  the  statute  exempts  sheriffs  from 
jury  duty,  it  dose  not  prohibit  them  from  acting  as  jur- 
ors if  accepted  as  such  by  the  parties.  It  is  claimed 
however  that  plaintiff  in  error  had  no  knowledge  that  the 
juror  was  such  deputy  sheriff  until  after 
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the  case  had 
been  tried.  It  was  the  duty  of  plaintiff  in  error  to  as- 
certain the  competency  of  the  juror  by  examination.  In 
criminal  cases  undei  the  laws  of  this  state,  a  very  wide 
scope  is  allowed  in  the  examination  of  jurors  to  ascer- 
tain their  competency  and  a  verdict  will  not  ordinarily  be 
disturbed  after  there  is  a  neglect  to  do  so,  unless  mani- 
fest prejudice  has  resulted  thereby  to  the  defenrlpnt. 
Chase  vs  People,  40  111.  ■'^52. 

It  is  also  urged  that  the  court  erred  in  permitting 
an  attorney  employed  by  the  prosecuting  witness  to  as- 
sist the  State's  Attorney  in  the  trail.  This  rested  wiiliin 
the  discretion  of  the  Court.  Hayner  vs  People,  213  111- 
142;  People  vs  Hartenbower  283  111.  591.     It  is  contended 


however  that  counsel  for  plaintiff  in  error  thought  that 
the  attorney  had  been  legally  appointed  by  the  court  to 
assist  the  State's  Attorney  and  did  not  know  that  this 
had  not  been:  done  until  after  tlhe  verdict  was  rendered. 
It  was  hisduty  to  ascertain  that  fact,  if  he  deemed  it 
important,  and  to  object  to  the  attorney  acting  in  the 
case.  No  objection  was  made  and  it  is  too  late  to  raise 
it  after  the  verdict  is  rendered.  Parties  cannot  com- 
plain of  alleged  errors  on  the  ground  that  they  did  not 
know  that  they  existed  at  the  time  when  the  slightest 
diligence  on  their  part  would  have  discovered  and  ob- 
viated them. 
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Remarks  of  the'  prosecuting  attorney  in  his  argu- 
ment to  the  jury  are  complained  of.  Objections  were 
sustained  to  them,  the  jury  instructed  to  disregard  them 
and  they  were  not  of  such  a  character  under  tlie  facts 
in  this  case  as  would  justify  a  reversal  of  the  judgiuent. 

There  was  no  reversable  error  in  the  instructions, 
and.  while  the  evidence  was  conflicting,  it  was  for  the 
jury  to  determine  the  facts  and  we  are  not  inclined  to 
disturb  its  verdict  in  regard  thereto. 

The  judgment  of  the  Circuit  Court  is  alfirnied. 
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THE   PEOPLE  OF  THE  STATSTOF  ILLINOIS,  ex  rel 

S.  Welch,  et  al.,  ^aintiff  in  ^ 
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MOULTRIE  CO\NTY,  ILLINOIS,  et  al.,  Defendants  in 

Error. 

Error  to  Circuit  Court  Moultrie  County. 

ELDREDGE  P.  J. 

Appellants  filed  their  amended  petition  in  the  Cir- 
cuit Court  of  Moultrie  County,  which  avers  in  substance 
that  the  Superintendents  of  Highways  of  Shelby  and 
Moultrie  Counties,  respectively,  in  their  official  capacities 
prepared  a  "bridge"  inspection  report,  a  copy  of  which 
it;  attached  to  the  petition,  which  was  submitted  to  the 
Illinois  Highway  Comm.ission,  which  prej^ared  plans  and 
specifications  for  "said  bridge";  that  the  matter  of  build- 
ing "said  bridge"  was  presented  to  the  Board  of  Super- 
visors of  Shelby  county,  September  3,  1914;  that  said 
Board  then  and  there  decided  to  build  "said  Bridge",  and, 
in  the  furtherance  of  the  building  thereof,  passed  the 
following  resolution:  "Mr.Roessler  moved  that  the  bridge 
on  the  county  line,  between  Shelby  and  Moultrie  county, 
east  of  Findlay,  be  built;  and  that  this  Board  appropriate 
the  sum  of  Ten  Thousand  ($10,000.00)  Dollars  as  Shelby 
county's  , 
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part  in  the  building  of  said  bridge.  Motion 
carried."  The  petition  then  proceeds  as  follows:  "There- 
by expressing  the  desire  of  Shelby  County  to  build  a 
bridge  across  the  Kaskaskia  River  upon  the  boundar.y 
line  between  Moultrie  County  and  Shelby  County;  the 
cost  of  such  bridge  being  equal  or  exceeding  $5,000.00; 
and  the  said  Shelby  County,  Illinois,  at  the  said  date  ap- 
propriated its  estimated  share  of  the  cost  of  construct- 
ion said  bridge  in  the  sum  of  Ten  Thousand  (810,000.00) 
Dollars,  which  said  sum  of  Ten  Thousand  ($10,000.00) 
Dollars  was  duly  collected  as  taxes  by  the  said  County  of 
Shelby  and  deposited  with,  and  is  now  in  the  possession, 
of  the  Treasurer  of  said  county,  being  held  by  him  for  the 


purpose  of  building  the  bridge  on  the  county  h'ne  be- 
tween Moultrie  and  Shelby  County  as  aforesaid,  and  for 
no  other  purpose." 

The  petition  then  avers  that  the  Board  of  Super- 
visors of  the  County  of  Moultrie  were  duly  advised  of 
the  action  of  the  County  of  Shelby  in  making  the  ap- 
propriation and  levy  aforesaid;  that  the  County  Superin- 
tendent of  Roads  of  said  county  was  also  notified  of  the 
action  of  said  Board;  that  the  Board  of  Supervisors  of 
Moultrie  County  appointed  a  committee  to  confer  with 
the  Board  of  Supervisors  of  Shelby  County  in  reference 
to  the  construction  of  said  bridge,  but  that  the  committee 
appointed  by  the  Board  of  Supervisors  of  Moultrie 
County  advised  the  Board  of  Supervisors  of  Shelby 
County  that  the  county  of  Moultrie  could 
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not  and  would  not 
make  the  appropriation  to  raise  the  money  to  construct 
said  bridge  and  that  said  Moultrie  County,  by  and  through 
its  Board  of  Supervisors,  has  failed  and  does  refuse  to 
make  any  appropriation  for  Moultrie  County's  proper 
porportion  of  the  costs  of  constructing  the  proposed 
bridge;  that  the  old  bridge  is  in  a  dilapidated  condition 
and  unfit  to  be  used  by  the  public  and  that  the  absence 
of  the  new  bridge  is  a  great  inconvenience  to  the  people 
and  a  financial  detriment  and  loss  to  them  and  to  said 
petitioners  in  that  it  prevents  them  from  having  access 
to  the  markets  of  Sullivan,  Moultrie  County,  and  of  Find- 
lay,  Shelby  County. 

The  petition  prays  for  a  writ  of  mandamus  to  com- 
pel Moultrie  County  and  the  supervisors  thereof  to  make 
ari  appropriation  for  Moultrie  County's  proportion  of  the 
cost  of  the  bridge  on  the  basis  of  the  said  property,  both 
real  and  personal,  of  the  said  Counties  of  Shelby  and 
Moultrie,  according  to  the  last  preceeding  assessment 
thereof  as  equalized,  and  that  said  Board  take  such  other 
and  further  steps  as  in  necessary  for  the  levy  and  col- 
lection of  said  money  and  for  the  construction  of  said 
bridge,  etc. 

The  trail  court  sustained  a  special  demurrer  to  the 
petition  and  the  only  question  presented  by  the  record 
is  whether  the  petition 
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is  sufficient  to  authorize  the 
writ  of  mandamus  prayed  for.  The  action  is  based  upon 
Section  36,  Article  V  of,  "An  Act  to  revise  the  law  in 
relation  to  roads  and  bridges,"  in  force  July  1,  1913. 
This  section  provides  that  bridges  over  streams  that 
divide  counties  and  bridges  on  roads  on  county  lines  and 
bridges  within  eighty  rods  of  county  lines  shall  be  built 
and  repaired  at  the  expense  of  such  counties  and  when 
the  cost  of  constructing  the  same  shall  be  $5,000.00  or 
over,  shall  be  built  by  such  counties,  respectively,  in  pro- 
portion that  the  taxable  property  in  each  county,  re- 
spectively, bears  to  each  other,  according  to  its  assessed 
value  as  equalized  at  the  time  of  constructing  such 
bridge;  that  when  any  county  desires  to  build  such  bridge 
the  cost  of  which  will  equal  or  exceed  $5,000.00  and  has 
appropriated  its  share  of  the  cost  of  constructing  the 
same,  then  it  shall  be  the  duty  of  such  other  county  to 
make  an  appropriation  for  its  proportion  of  the  cost  of 
said  bridge  on  the  basis  aforesaid,  and  if  such  other 
county  fails  or  refuses  so  to  do,  a  court  of  com.petent 
jurisdiction  shall  issue  an  order  to  compel  it  to  make 
iuch  appropriation  upon  a  proper  petition  for  that  pur- 
pose. 

It  is  elementary  that  a  petition  for  mandamus  must 
show  on  its  face  a  clear  right  to  the  relief  demanded 
and  must  set  forth  all  material  facts  so  that  the  same 
may  be  admitted  or  traversed.  People  vs  Glann  70  111. 
232;  People  vs  Trustees  86  111.  613;  Brokaw  vs  Com- 
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missioners 
118  111.  239;  Board  of  Supervisors  vs  People  118  111.  459. 
Mere  conclusions  are  not  sufficient.  Stott  vs  Chicago, 
205  111.  281;  People  vs  Madison  County  125  111.  334;  Board 
of  Supervisors  Stark  County  vs  People  110  111.  577. 

The  only  material  affirmative  fact  set  out  in  the  pe- 
tition is  the  resolution  of  the  Board  of  Supervisors  of 
Shelby  County.  The  bill  does  not  aver  in  fact  where 
the  bridge  is  to  be  built  nor  over  what  stream.  There 
is  no  averment  as  to  what  the  cost  of  the  bridge  would 
probably  be,  that  any  estimate  of  the  cost  has  ever  been 
m.ade  nor  what  the  estimated  share  of  Moultrie  County 
of  the  cost  thereof  v/ould  be.  That  part  of  the  petition 
above  quoted,  "Thereby  expressing  the  desi)e  of  Shelby 


County  to  build  a  bridge  across  the  Kaskaskia  River 
upon  the  boundary  line  between  Moullrie  County  and 
Shelby  County;  the  cost  of  such  bridge  being  equal  or 
exceeding  $5,000.00  etc.,"  is  but  a  pure  conclusion  of  the 
pleader  a^  to  what  was  m-eant  by  the  resolution  passed 
by  the  Board  of  Supervisors  of  Shelby  County.  The  peti- 
tion is  most  inartificially  drawn  and  the  Court  did  not 
err  in  sustaining  the  demurrer  thereto.  The  judgment 
of  the  Circuit  Court  is  affirmed. 
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A.    M.   HEWITT,   Administrator 


of   Nancy   F.  Hewitt,  PI 
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LYDIJ^  A.  HAINES  a^FLETCHER  HaINES, 
\         Defendants  in  Error. 
ErrorHe^^ciiit  Court  Christian  County. 
ELDREDGE  P.  J. 

This  is  an  appeal  to  reverse  the  decree  of  the  Cir- 
cuit Court  of  Christian  County,  whereby  the  bill  of  plain- 
tiff in  error,  which  was  filed  for  the  purpose  of  obtain- 
ing an  accounting  of  the  rents  of  certain  lands,  was  dis- 
missed for  want  of  equity. 

This  inception  of  this  litigation  dates  back  to  the 
case  of  Haines  vs  Hewitt,  129  111.  345,  to  which  reference 
IS  made  for  a  preliminary  statement  of  the  facts  on 
which  the  present  suit  is  based. 

The  present  bill  was  originally  filed  by  Nancy  F.  He- 
witt in  February,  1887,  but,  the  files  having  become  lost, 
she  obtained  leave  to  substitute  copies  thereof  on  Janu- 
ary 20,  1888.  The  original  bill  avers  that  Thomas  Ander- 
son died  in  April,. 1866,  leaving  as  his  only  heirs  at  law, 
the  complainant,  Nancy  F.  Hewitt,  and  the  defendant, 
Lyriia  A.  Haines,  who  is  married  to  Fletcher  Plaines; 
that  at  the  time  of  the  death  of  said  Thomas  Anderson, 
Nancy  F.  Hewitt  was  only  nine  months  old  and  that  she 
and   her  sister  Lydia  Haines  inherited     in     fee     from 
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their  father,  Thomas  Anderson,  certain  real  estate;  that 
said  defendants  Lydia  Haines  and  Fletcher  Haines  have 
had  the  exclusive  use,  control  and  possession  of  a  certain 
part  of  said  real  estate  and  have  failed  and  refused  to 
pay  or  account  to  the  complainant  for  the  said  rents  and 
profits  thereof;  that  complainant  attained  her  majority 
on  the  thirteenth  day  of  July,  1883,  and  that  said  lands 
described  had  never  been  divided  between  her  and  said 
Lydia  Haines  until  February  22,  1886,  and  prays  that 
an  accounting  be  had  of  the  rents  and  profits  of  said  lands 
so  held  by  defendants  until  they  were  partitioned. 

On  March  5,  1888,  the  defendants  demurred  to  the 


bill.  On  August  6,  1888,  the  demurrer  was  overruled. 
Nothing  more  was  done  in  the  case  until  August  1,  1892, 
when  the  death  of  the  complainant  Nancy  F.  Hewitt  was 
suggested,  but  no  administrator  of  her  estate  was  sub- 
stituted as  complainant.  The  bill  then  lay  passive  for 
twenty-three  years  until  September  29.  1915,  when  the 
defendants  were  defaulted  and  a  money  decree  render- 
ed against  them  for  the  sum  of  $825.00  and  costs  of  suit. 
This  decree  was  entered  at  a  time  when  there  was  no 
complainant  to  the  bill,  and  on  November  1,  1915,  on 
motion  of  the  defendant,  the  decree  was  vacated  and  set 
aside.  On  April  24,  1916,  Marshall  Hewitt,  administra- 
tor of  the  estate  of  Nancy  F.  Hewitt,  was  substituted  as 
complainant  in  said  cause.  On 
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August  28,  1916,  the  de- 
fendants made  a  motion  to  dismiss  said  bill  on  the  ground 
that  the  complainant  had  been  guilty  of  such  laches  that 
it  would  be  unjust  and  inequitable  to  require  them  to 
answer  the  same,  and  for  the  further  reason  the  com- 
plainant is  barred  by  the  statlute  of  limitations  from  pro- 
secuting said  suit  as  administrator,  which  motion  was 
overruled.  On  October  26,  1916,  the  defendants  having 
been  ruled  to  answer,  filed  their  joint  and  several  ans- 
wers thereto  in  which  it  is  alleged,  am.ong  other  things, 
that  Nancy  F.  Hewitt,  died  December  15,  1891,  leaving 
her  surviving,  her  husband,  A.  M.  Hewitit.  and  two  child- 
ren and  that  said  A.  M.  Hewitt,  the  complainant,  did  not 
tike  out  letters  of  administration  until  March,  1916,  and 
that  said  complainant  is  estopped  by  his  laches  from 
further  prosecuting  this  suit,  as,  by  reason  of  said  delay, 
necessarily  all  parties  having  knowledge  of  the  facts 
have  long  since  died  and  it  would  be  unjust  and  inequit- 
able to  permit  the  further  prosecution  of  this  suit,  after 
so  many  years  of  delay  in  the  prosecution  of  the  same. 

Nancy  F.  Hewitt  waited  for  over  four  years  after 
she  attained  her  majority  before  she   filed  the  original 
bill.     She  lived  four  years  thereafter,  during  which  time 
she  did  nothing  towards  prosecut- 
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ing  the  bill.     No 
administrator   was   appointed    for   her    estate    nor    sub" 


stituted  as  party  complainant  for  nearly  twenty-five 
years.  Plaintiff  in  error  did  not  amend  the  bill  to  show 
any  facts  which  tenderd  in  any  way  to  excuse  the  delay 
in  prosecuting  the  same.  The  defendants,  by  their  mo- 
tion and  by  their  answer,  set  up  the  defense  of  laches. 
When  the  answer  was  filed  setting  up  the  defense  of 
laches,  it  then  devolved  upon  plaintiflP  in  error  to  amend 
his  bill  and  set  out  facts  which  would  excuse  the  laches. 
Fitch  vs.  Miller,  200  111.  170.  There  has  been  a  most  un- 
reasonable and  unexplained  delay  in  the  prosecution  of 
this  suit  and,  so  far  as  appears  from  the  record,  not 
caused  by  any  fault  of  the  defendants.  Parties  who  are 
not  diligent  in  asserting  their  rights  must  offer  some  ex- 
cuse for  the  delay,  and  unreasonable  delay,  not  explained 
by  equitable  circumstances,  will  bar  relief.  Blaul  vs 
Dalton  264  111.  193.  Twenty-eight  years  elapsed  from 
the  time  the  suit  was  brought  until  any  steps  were  taken 
to  prosecute  it  to  a  final  decree.  After  such  a  lapse  of 
time,  there  is  necessarily  great  difficulty  in  ascertaining 
the  exact  facts  as  to  the  matter  in  controversy.  Stale 
claims  are  not  encouraged  in  equity  and  the  defense  of 
laches  will  be  sustained  even  against  a  trustee.  Mc- 
Meen  vs  Grant  268  111.  64. 

The  decree  of  the  Circuit  Court,  dismissing  the  bill 
for  want  of  equity,  is  affirmed. 
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GEN.  NO.  6788.     OCT.  TERM  A.  J^n.     AG.  NO.  23. 
^VILLIAM  E.  YOUNG^t  al.  Appellants 

^  JL    ^     T      /\ 
H,  et  al,  Appellees.  ^    "  '  -^ 

Appeal   frontO^iit  Court  Douglas  County. 

ELDREDGE  P.  J. 

This  is  a  bill  in  chancery,  filed  by  appellants,  to  have 
cv  certain  deed  declared  a  ruortgage,  for  the  right  to  re- 
deem therefrom  and  for  an  accounting. 

The  only  averments  in  the  bill,  which  allege  any 
right,  title,  or  interest  of  the  complainants  in  the  subject 
matter  of  the  suit,  are  contained  in  the  first  paragraph 
thereof  and  are  as  follows: 

Your  orators,  William  E.  Young,  Jameg  W.  Young, 
Alfred  H.  Young,  John  E.  Young,  Daily  A.  Young,  and 
Luther  E.  Young  and  your  oratrices  Hazel  G.  Young, 
Lula  A.  Young  and  Mary  I.  Young;  and  your  orators, 
Jesse  L.  Young  and  Orval  M.  Young  infants,  by  Mary  I. 
Young,  their  next'  friend,  and  your  oratrix  Ina  M.  Young, 
and  infant  by  Mary  I.  Young,  her  next  friend,  all  of  the 
city  of  Decatur,  County  of  Macon  ,and  State  of  Illinois, 
respectfully  show  unto  the  court  that  on  or  about  the 
first  day  of  September  A.  D.  1912,  one  Lucian  D.  Young, 
who  was  then  and  there  the  husband  of  your  oratrix 
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Mary  I.  Young,  and  the  father  of  the  complainants  here- 
in, being  indebted  to  one  J.  W.  Smith  in  the  sum  of 
$300.00  which  said  indebtness  was  evidenced  by  a  cer- 
tain mortgage  deed  given  to  secure  a  certain  promissory 
note  of  even  date  therewith  for  said  sum  of  Three  Hund- 
red ($300.00)  Dollars,  as  will  more  fully  appear  by  the 
said  note  and  mortgage  ready  to  be  produced  in  Court." 
There  is  no  averment  in  the  bill  that  Lucian  D. 
Young  is  dead,  and  if  dead,  whether  he  died  testate  or 
'intestate  or  whetiher  the  complainants  mentioned  are 
his  only  heirs  at  law.     An^  .f.,^fk^,,  ^^^^^^  ^^  nVirnliiitmlif 

tfafim  areaileged-^a^adRiitted  w  t-he-«iswet^rtffn^ 

f endants.    5o.  fax  as  ^s&^^&dx^^'dk^  #ieadHig»--aed=«-- 

proofs  in  this  case,-  jfiefte« 


"■I'll" >  ill  tiwfiMitowMif  iitiiu  bin. 

Even  if  it  were  a  fact  that  Lucian  D.  Young  was 
dead  when  the  bill  was  filed  and  had  died  intestate, 
leaving  Mary  I.  Young,  his  widow,  and  the  other  com- 
plainants named  as  his  children  and  only  heirs  at  law, 
and  these  facts,  had  heen  alleged  and  proved  the  other 
facts  in  evidence  are  not  so  clear,  satisfactory,  and  con- 
vincing as  to  justify  the  conclusion  that  the  deed  was 
intended  to  be  a  mortgage. 

The  decree  of   the  Circuit  Court,  dismissing  the   bill 
for   want  of   equity   is   affirmed. 
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GEN.  NO.  6788.     OCT.  TERM  A.  D.  1917.     AG.  NO.  2-3. 
WILLIAM  E.  YOUNG,  et  al,  Apnellants 


1X2  1X63  8 


EMMA  SMITH,  et  al,  Appellees. 
Appeal   from  Circuit  Court  Douglas  County. 
ELDREDGE  P.  J. 

This  is  a  bill  in  chancery,  filed  by  appellants,  to  have 
a  certain  deed  declared  a  mortgage,  for  the  right  to  re- 
deem therefrom  and  for  an  accounting. 

The  only  averments  in  the   bill,   which   allege   any 
right,  title,  or  interest  of  the  complainants  in  the  subject 
^.matter  of  the  suit,  are  contained  in  the  first  paragraph 
\thereof  and  are  as  follows: 
I      Your  orators,  William  E.  Young,  Jame^  W.  Young, 
Alfred  H.  Young,  John  E.  Young,  Daily  A.  Young,  and 
Luther  E.   Young  and  your  oratrices  Hazel    G.  Young, 
Lula  A.  Young   and  Mary  I.  Young;  and  your  orators,' 
Jesse  L.  Young  and  Orval  M.  Young  infants,  by  Mary  I. 
Young,  their  nexti  friend,  and  your  oratrix  Ina  M.  Young,' 
and  infant  by  Mary  I.  Young,  her  next    friend,  all  of  the 
city  of  Decatur,  County  of  Macon  ,and  State  of  Illinois, 
respectfully  show  unto  the  court  that  on  or  about  the 
first  day  of  September  A.  D.  1912,  one  Lucian  D.  Young, 
who  was  then  and  there  the  husband  of  your  oratrix 
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Mary  I.  Young,  and  the  father  of  the  complainants  here- 
in, being  indebted  to  one  J.  W.  Smith  in  the  sum  of 
$300.00  which  said  indebtness  was  evidenced  by  a  cer- 
tain mortgage  deed  given  to  secure  a  certain  promissory 
note  of  even  date  therewith  for  said  sum  of  Three  Hund- 
red (.$300.00)  Dollars,  as  will  more  fully  appear  by  the 
said  note  and  mortgage  ready  to  be  produced  in  Court." 
There  is  no  averment  in  the  bill  that  Lucian  D. 
Young  is  dead,  and  if  dead,  whether  he  died  testate  or 

.intestati©  ol»  wbetherthe  oxamplaimnts  mentioned  are 

h>s  only  heirs  at  law.  And  further,  there  is  absolutely 
no  proof  in  the  record  of  any  of  these  facts  and  none  of 
them  are  alleged  or  admitted  in  the  answers  of  the  de- 
fendants. So  far  as  appears  from  the  pleadings  and 
proofs  in  this  case,  none  of  the  complainants  have  any 


-i^ 


subject 

interest  in  thg/matter  of  the  bill. 

Even  if  it  were  a  fact  that  Lucian  D.  Young  was 
dead  when  the  bill  was  filed  and  had  died  intestate, 
leaving  Mary  I.  Young,  his  widow,  and  the  other  com- 
plainants named  as  his  children  and  only  heirs  at  law, 
and  these  facts,  had  been  alleged  and  proved  the  other 
facts  in  evidence  are  not  so  clear,  satisfactory,  and  con- 
vincing as  to  justify  the  conclusion  that  the  deed  was 
intended  to  be  a  mortgage. 

The  decree  of  the  Circuit  Court,  dismissing  the   bill 
for   want  of   equity   is   affirmed. 
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GEN.  NO.  6791.  OCT.  TERM,  igix/'      AG.  NO.  26. 

GEORGE  E.  CLARK,  Plairt^ff  in   Error, 

/ 

vs 


DIRECTORS   OF  SCHOOIf  DISTRICT 
CASS  count/    ILLINOIS. 
Defendajjfls  in  Error. 
Error  to  Circunt  Court  Cass  County 


/         9  1  2  T  /V 

i  DISTRICT  N^  3#r  X  •  i»^  • 


ELDREDGE  P.  J.       " 

Plaintiff  in  error  was  a  school  teacher  and  claims  to 
have  been  employed  by  defendants  in  error  to  teach  a 
school  in  School  District  No.  38  in  Cass  County,  for  $52.- 
50  per  month  for  a  period  of  six  months.  He  was  dis- 
charged after  serving  one  month  and  ten  days,  as  he 
claims  unlawfully,  and  this  action  is  brought  to  recover 
unpaid  salary  for  the  remaining  five  months.  Defen- 
dants in  error  paid  his  salary  for  the  first  month,  and 
after  he  was  discharged  tried  to  pay  him  for  the  ten  ex- 
tra days  he  served  thereafter  as  teacher,  but  he  refused 
to  receive  the  amount  tendered.  The  cause  was  heard 
by  the  court  without  a  jury  and  judgment  was  rendered 
in  favor  of  defendants  in  error.  No  question  is  raised 
that  the  court  erred  in  not  rendering  judgment  for  the 
amount  earned  for  ten  days  before  his  discharge,  and  is 
therefore  waived. 
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The  only  material  issue  in  the  cause  is  whether  the 
action  of  defendants  in  error  in  discharging  plaintiff  in 
error  was  justified  by  the  facts  and  the  law  applicable 
thereto. 

The  school  was  situated  in  the  country.  Plaintiff  in 
error  was  the  only  teacher,  and  there  was  no  janitor.  It 
was  proved  that  it  was  the  custom  for  teachers  of  the 
country  schools  in  Cass  County,  where  ja^nitors  were  not 
provided,  to  act  as  such  and  keep  the  school  room  clean. 
One  day  a  pupil  was  taken  sick  in  school  and  vomited  up- 
on the  floor.  Plaintiff  in  error  did  not  clean  up  the  ex- 
creta but  allowed  it  to  remain  on  the  floor  in  the  school 
room  where  its  appearance  and  noxious  odor  had  a  tend- 
ency  to   make  some  of  the  other  children   sick.     After 


this  condition  of  things  had  continued  for  about  two 
weeks,  one  of  the  school  directors  called  upon  plaintiff 
in  eiTor  at  the  school  house  and  requested  him  to  re- 
move the  excreta  from  the  room.  Plaintiff  in  error  be- 
came angry,  assaulted  and  struck  the  director  and  chased 
him  out  of  the  school  room.  Plaintiff  in  error,  subse- 
quently, when  arrested  for  assault  and  battery,  pleaded 
guilty  to  the  complaint,  before  a  Justice  of  the  Peace 
and  was  fined. 

The  Board  of  School  Directors  has  the  power  "To 
dismiss  a 
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teacher  for  incompetency,  cruelty,  negli- 
gence, immorality  or  other  sufficient  cause."  Chap.  122, 
Sec.  115,  P.  3,  Kurd's  R.  S.  It  was  the  duty  of  plaintiff 
IP.  error  who  had  complete  and  sole  charge  of  the 
school  room  to  either  remove  the  excreta  or  cause  it  to 
be  done,  or  at  least  call  the  attention  of  the  directors 
to  the  matter  so  they  could  take  steps  to  have  it  remov- 
ed. A  person  who  would  allow  such  a  condition  to  exist 
for  such  a  length  of  tim,e  in  a  school  room  where  child- 
ren had  to  congregate  each  day  for  their  studies,  is  not 
a  fit  person  to  be  a  public  school  teacher.  The  assault 
upon  the  director  was  unjustifiable  and  in  keeping  with 
the  character  of  one  who  wVjuld  be  guilty  of  such  a 
breach  of  duty  to  the  health  and  comfort  of  the  children 
under  his  charge  as  teacher.  Under  the  facts  in  this 
case  the  school  directors  had  sufficient  cause  to  dis- 
charge plaintiff  in  error.  The  judgment  of  the  Circuit 
Court  is  affirmed. 
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GEN.  NO.  6796.     OCT  TERM  A.  D 


ORVIL  F.  HOPP 


CLEVELAND,  CIN^INNATL  CHICAGO  &  ST. 

LOUIS^AILWAY  COMPANY, 
Appellant. 

AppeaWrom  Circuit  Court  Vermillion  County. 
ELDREDGE  P.  J. 

In  an  action  of  trespass  on  the  case,  appellee  recover- 
ed a  judgment  for  $1,184.00  against  appellant  to  reverse 
which  this  appeal  is  prosecuted. 

The  railway  of  appellant  runs  in  an  eastern  and 
western  direction  at  right  angles  across  Walnut  Street  in 
the  city  of  Danville.  On  the  west  side  of  Walnut  Street 
and  north  of  the  right  of  way  of  appellant  was  the  office 
building  of  the  Frank  Hill  Lumber  Yard.  The  west  cor- 
ner of  said  building  was  thirty-eight  feet  north  from  the 
center  of  the  east  bound  track.  This  building  has  a  front 
of  about  sixty-five  feet  on  Walnut  Street.  The  crossing 
is  level  with  the  grade  on  the  street  from  a  point.  Be- 
tween 35  and  40  feet  north  of  the  center  of  the  east 
bound  main  track,  the  view  westerly  along  the  track  is 
unobstructed  for  a  distance  of  between  800  and  1700 
feet.  On  October  31,  1916,  at  about  eleven  o'clock  at 
night,  appellant,  accompanied  by 
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his  wife  and  another  man  and 
his  wife,  approached  this  crossing  from  the  north.  Ap- 
pellant was  driving  the  automobile  at  a  very  slow  speed 
and  when  he  was  about  thirty  feet  from  the  track,  he 
saw  a  switch  engine  approaching  the  crossing  from  the 
west.  He  accelerated  the  speed  and  trusted  that  his 
speed  would  carry  him  over  the  tracks  ahead  of  the  ap- 
proaching engine.  The  engine  struck  the  automobile  in 
about  the  centar  thereof  and  pushed  it  along  the  track 
for  about  150  feet.  The  car  was  demolished  and  appel- 
lee suffered  an  injury  of  four  broken  ribs.  There  was 
much  conflicting  testimony  as  to  whether  the  bell  was 
ringing  and  as  to  the  speed  of  the  engine.     The  undis- 


puted  facts,  however,  are  as  above  stated  and  also  that 
the  automobile  v/as  in  good  condition,  under  perfect  con- 
trol, and  running  very  slow  when  appellee  first  saw  the 
engine  approaching.  The  facts  further  show  that  he 
had  ample  time  in  which  to  have  stopped  the  automobile 
and  prevent  the  accident  but  that  through  mistaken 
judgment  he  thought  he  could,  by  accelerating  his  speed 
pass  over  the  crossing  ahead  of  the  approaching  engine. 
In  the  case  of  Newell  vs.  C.  C.  &  St.  Louis  Ry.  Co.  261 
III.  505,  it  was  held,  "Where  a  railroad  train  and  a  per- 
son traveling  on  the  highway,  each  approaches  a  railroad 
crossing  at  the  same  time,  it  is  not  the  duty  of  the  com- 
pany to  stop  its  train,  but  it  is  the  duty  of  the  traveller, 
in  obedience  to  the  known  custom  of  the  country,  to  stop. 
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and  not  attempt  to  pass  in  front  of  the  advancing  train." 
It  has  been  frequently  held  that  to  attempt  to  pass 
in   front  of   an  approaching  train  is  such   contributory 
negligence  as     will     bar  a     recovery.     Bale  vs  Chicago 
Junction  Ry.  Co.  259  111.  476;  Deatrick  vs  L.  E.  &  W.  164 
111.  Ap.  34;  Stein  vs  C.  &.  E.  I.  RR.  CO.  199  111.  Ap.  48. 
In  the  case  of  Graham   vs  Hagmann  270  111.  252,  it  is 
said,  "Railroads   are  engaged  in   the  performance  of  a. 
business  of  a  quasi  public  nature  and  in  carrying  out  the 
purposes  for  which   they  are  created  must   necessarily 
often  operpte  their  trains  at  such  a  high  rate  of  speed 
that  they,  cannot   be  brought  to  a  sudden  stop  without 
endangering  the  lives  and  safety  of  those  riding  therein. 
They  travel  on  fixed  tracks  and  cannot  turn  aside,  and  the 
danger  to  be  encountered  in  entering  thereon  is  so  well 
known  and  is  a  matter  of  such  common  knowledge,  that 
when  a  traveller  on  a  public  highway  fails  to  use  the  or- 
dinary precautions  before  driving  thereon,  the  general 
knowledge    and   experience   of   mankind   condemn   such 
conduct  as  negligence."     To  the  same  effect  are  T.  W.  & 
W.  Ry.  Co.  vs  Jones  76  111.  311;  C.  B.  &  Q.  R.  R.  Co.  vs 
Damerell  81  111.  450. 

But   one  conclusion   can  be   drawn   from   the   facts 
shown  in  this  record  and  that  is  that  the  appellee  was 
guilty  of  contributory  negligence. 
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Complaint  is  made  of  several  instructions  given  on 
behalf  of  appellee  and  the  exceptions  thereto  are  well 


taken,  but  in  view  of  what  we  have  said,  it  is  unnecessary 
to  comment  thereon.  The  judgment  is  reversed,  with 
the  finding  of  fact  that  appellee  was  guilty  of  negligence 
which  contributed  to  his  injury,  in  attempting  to  pass 
over  the  crossing  in  front  of  the  approaching  engine  in 
question. 
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JOSEPH   SCHINGEL,  JR., 


^12X.A.  63 


M.  S.  PLAUT  AND  A.  E.  PLAU^,  EXECUTORS  OF  THE 
LAST  WH.L  AND  TEST^ENT  OF  S.  PLAUT,  DE- 
CEASED. 

Appellees. 

Appeal  from  Circuit  Court  Vermillion  County. 
ELDREDGE  P.  J. 

Appellant  brought  suit  in  assumpsit  against 
appellees  to  recover  a  balance  due  upon  a  building  con- 
tract. The  declaration  consists  of  the  common  counts 
and  one  ameded  special  court.  A  special  demurrer  was 
filed  to  the  ameded  special  count  and  sustained  thereto, 
whereupon  appellant  abided  by  this  count  and  the  court 
entered  judgment  against  him  in  bar  of  the  action. 

At  a  subsequent  term  to  that  at  which  the  judgment 
was  entered,  appellees  filed  an  alleged  bill  of  exceptions, 
which  contained  a  conversation  between  the  court  and 
counsel  for  appellant  had  at  the  time  of  the  argument 
of  the  demurrer,  and  an  additional  record  has  been  filed 
in  this  court  by  appllees  containing  said  bill  of  exceptions. 
No  leave  was  asked  for  or  granted  in  the  trial  court,, 
to  file  of  exceptions  or  any  time  fixed  therefor,  at  the 
term  when  the  conversation  took 
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place.  It  was  tendered 
and  signed  at  a  subsequent  term  to  that  at  which  the 
judgment  was  entered,  without  any  order  having  been 
entered  at  that  term  granting  time  in  which  to  file  the 
same.  The  bill  of  exceptions  has  no  validity  and  we  can 
take  no  notice  thereof  and  the  additional  record  contain- 
ing the  same  is  striken  from  the  files  of  this  court. 

The  trial  court  had  no  power  to  enter  a  judgment 
in  bar  of  the  action  on  sustaining  the  demurrer  to  the 
amended  special  count  when  the  common  counts  were 
still  pending  and  undisposed  of. 

The  special  count  sets  out  the  contract  in  haec  ves-ba 
and  alleges  performance  by  appellant   in  all   things   in 


regard  thereto  except  as  to  the  time  provided  for  the 
completion  of  the  building.  It  was  provided  in  the  con- 
tract that  the  work  should  be  completed  by  August  10, 
1916,  but  the  work  was  not  in  fact  completed  until 
September  2,  1916.  The  contract  also  provided  that  if 
it  should  be  completed  before  August  10,  a,ppellees 
agreed  to  pay  to  appellant  $10.00  for  each  and  every 
day  that  the  building  should  be  complete  before  that 
date  in  addition  to  the  contract  price;  and  by  another 
provision  it  was  agreed  that  should  appellant  fail  to 
finish  the  work  at  the  time  agreed  upon,  he  should  pay 
to  appellee  as  liquidated  damages  the  sum.  of  $10.00  for 
each  day  thereafter  the  work  should  remain  incomplete, 
subject  to  the  right  of  arbitration  provided  for  in  the 
contract.     The  contract 
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further  provided  that  the  time  for 
the  completion  of  the  building  could  be  extended  only 
in  case  of  general  strike,  alterations,  nre  or  unusual 
action  of  the  elements.  It  is  alleged  in  the  count  by 
way  of  excuse  for  the  failure  of  appellant  to  complete 
the  contract  within  the  time  named  that  under  the  terms 
o'f  the  contract  and  the  specifications,  appellant  was  re- 
quired to  furnish  a  certain  terra-cotta  front  for  the 
building  and'  that  he  awarded  the  contract  for  the  sam^e 
to  the  Midland  Terra-Cotta  Company  on  April  29,  1916; 
that  on  May  13,  1916,  he  received  word  from  said  comp- 
any that  it  would  be  delayed  in  the  filling  of  said  con- 
tract because  the  employees  of  their  factory  went  out 
on  a  strike;  that  immediately  upon  receipt  of  such  in- 
formation appellant  went  into  the  open  market  and 
endeavered  to  find  some  other  company  or  concern  to 
furnish  the  said  contemplated  terra-cotta  front,  but 
could  not  do  so  v/ithin  the  time  fixed  in  the  contract 
for  the  completion  thereof;  that  said  strike  was  a 
general  strike  within  the  meaning  and  contemplation  of 
said  contract. 

The  count  further  avers  that  the  building  was 
completed  and  appellees  took  possession  thereof  on 
September  2,  1916;  that  on  September  9,  1916,  appellees 
paid  appellant  on  the  contract  $4,500.00  and  on 
December  9,  1916,  the  further  sum  of  $1,665.-55,  leaving 
a  balance 
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of  $300.00  due  and  unpaid.  The  special 
cause  of  the  demurrer  to  the  count  js  that  no  facts  are 
averred  therein  tending  to  show  that  the  strike  mention- 
ed was  a  general  stril^e  within  the  meaning  of  the  con- 
tract. The  position  of  appellant  is  that  the  facts  alleg- 
ed are  sufficient  to  show  that  the  delay  was  caused  by 
a  general  strike,  and  also  that  the  averments  that 
appellees  accepted  the  building  and  took  possession 
thereof  without  protest  and  thereafter  vaid  two  in- 
stalments on  the  contract  price,  show  a  waiver  by  thern 
of  the  performance  of  the  contract  by  the  day  fixed. 
Appellees  could  waive  the  performance  on  the  day  fixed 
but  would  not  thereby  waive  their  right  to  recoup  such 
damages  they  might  have  sustained  by  reason  of  the 
delay.  Snell  vs.  Gottingham,  72  111.  161.  Nor  does  an 
owner  v/aive  his  damages  by  the  partial  payment  of  the 
:ontract  to  the  builder  after  the  time  fixed  for  completion 
9  C.  J.  792. 

As  a  general  rule  a  contractor  cannot  urge  as  an 
excuse  for  failure  to  perform  tjie  contract  in  time  that 
a  sub-contractor  failed  to  perform  his  contract,  (9  C.  J. 
786)  and  this  is  true  even  where  the  sub-contractor  is 
delayed  on  account  of  a  strike  among  his  servants. 
Nevlett  vs  McGraw  47  Tex.  Civ.  A.  103  S.  W.  1113. 
A  "general"  strike  in  a  building  contract,  such  as  in  the 
one  in  this  case,  undoubtedly  means  something  more 
than  a  strike  by  the  employees  of  one  of  the 
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sub-contractors. 
Weber  vs  Collins  139  Mo.  501,  41  S.  W.  249. 

But  this  count,  notwithstanding  what  has  been  said, 
sets  out  a  good  cause  of  action.  There  is  nothing  in  the 
contract  which  provides  that  appellant  should  not  be 
paid  the  contract  price  if  he  should  not  complete  the 
building  within  the  time  named.  While  it  is  true  that 
under  the  contract  appellant  might  have  been  entitled 
to  have  received  a  reward  if  he  had  completed  the  build- 
ing before  the  day  named  and  may  have  to  pay  certain 
liquidated  damages  for  not  doing  so,  yet  these  are  only 
incidental  matters  to  be  adjudicated  on  the  final  account- 
ing,  and  the   fact  that   appellees  may,  if  the  "Evidence 


should  so  warrant,  recoup  their  damages  hy  reason  of 
the  delay,  does  not  destroy  appellant's  right  to  recover 
whatever  balance  may  be  due  on  the  contract  price  after 
such  recoupment.  The  right  of  recoupment  is  a  matter 
of  defense  and  need  not  be  negatived  in  the  declaration. 
The  count  would  have  been  good  without  any  averments 
therein  in  regard  to  excuses  for  the  delay  in  the  con- 
struction of  the  building  and  these  averments  may  be 
treated  as  mere  surplusage. 

The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  overrule  the  demurrer. 
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DOLLIE  SMITH, 
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PETER  JACOBS,  et  /.     Trustjees  of  the  Fire- 
men's Pension  Fun/ of  the  City  of  Springfield, 
Illinois,  App<^lar 
Appeal  froni/^ircuit  Court  Sangamon  County. 

ELDREDGE  P.  J. 

Appellee  filed  her  petition  in  the  Circuit  Court  of 
Sangamon  County  for  a  writ  of  mandamus  against  the 
Board  of  Trustees  of  the  Firemen's  Penison  Fund  of  the 
City  of  Springfield,  commanding  them  to  grant  her  a 
pension  out  of  said  fund  on  account  of  the  death  of  her 
husband,  Mark  C.  Smith.  It  is  averred  in  the  petition 
that  her  husband  in  his  lifetime,  as  fireman,  was  com- 
pelled while  on  duty  to  stay  in  the  engine  house  during 
the  daytime  and  to  sleep  there  at  night  in  quarters  pro- 
vided for  that  purpose;  that  while  so  on  duty  and  while 
living  in  said  engine  house,  by  reason  of  his  occupation 
he  contracted  typhoid  fever,  which,  ultimately  and  of 
itself  and  through  other  diseases  resulting  therefrom, 
terminated  his  life;  that  said  engine  house  had  become 
unhealthy  and  had  therein  the  germs  which  gave  him 
said  typhoid  fever.  The  cause  was  tried  before  a  jury 
which  found  that  Mark  C.  Smith  while  in  the  service  of 
the  Springfield  Fire  Department  died  as  a  re- 
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suit  of 
typhoid  fever,  contracted  by  reason  of  his  occupation. 
The  only  question  involved  was  one  of  fact  as  to  whether 
the  deceased  died  of  typhoid  fever  or  pneumonia,  con- 
tracted by  reason  of  his  occupation.  The  evidence  tend- 
ed to  show  that  another  fireman  was  sick  in  the  engine 
house  with  typhoid  fever  at  the  time  that  the  deceased 
was  taken  sick  with  the  same  disease  and  that  he  was 
taken  to  his  home  and  from  there  to  a  hospital,  where 
he  died  within  a  few  days.  At  the  time  of  his  death,  he 
was  also  suffering  from  pneumonia.  The  evidence  tend- 
ed to  show  that  pneumonia  frequently  developes  as  a 
result  of  tvphoid  fever.     The  petition  is  broad  enough  to 


admit  proof  of  both  diseases  and  it  was  a  question  of 
fact  under  all  the  evidence  whether  the  pneumonia  was 
a  result  of  the  typhoid  fever  or  of  catching  cold,  and  if 
it  was  the  result  of  the  cold,  whether  it  was  the  sole 
cause  of  his  death.  The  verdict  of  the  jury  is  sustained 
by  the  evidence  and  the  judgment  is  affirmed. 
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FRED  W.  POTTER,    INSUI^NCE    SUPERIN- 
TENDENT OF  THE  ST^n^E  OF  ILT.JNOIS 
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NORTHERN  LIFE  INSURANCE  COMPANY 


FEDERAL   LIFE   INSU/aNCE   COMPANY,  Appellant, 

{  /         vs 

'         / 
SANGAMON  L©AN/&  TRUST  COMPANY,  RECEIVER 

Appellee 

Appeal    from   Circuit   Court   Sangamon   County 
ELDREDGE  P.  J. 

Fred  W.  Potter,  Insurance  Superintendent  of  the 
State  of  Illinois,  filed  a  bill  for  the  purpose  of  having  a 
receiver  appointed  for  the  Northern  Life  Insurance  Com- 
pany. Upon  a  hearing  in  that  cause  the  Sanagamon 
Loan  an,d  Trust  Company  was  appointed  receiver.  Sub- 
sequently, by  order  of  the  court  and  with  the  approval 
of  the  Insurance  Superintendent,  the  Sangamon  Loan 
and  Trust  Company,  as  receiver,  made  a  conti-act  with 
the  Federal  Life  Insurance  Company  for  reinsurances  of 
the  policies  held  in  the  Northern  Life  Insurance  Com- 
pany. Thereafter  the  Federal  Life  Insurance  Company 
filed  an  intervening  petition  in  the  cause  to  compel  the 
receiver  to  make  good  certain  certificates  of  deposit, 
which  under  the  contract  had  been  transferred  to  the 
Federal 
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Life  Insurance  Company.  The  receiver 
answered  the  petition  and  filed  a  cross  bill  to  obtain  a 
construction  of  a  certain  provision  in  its  contract  with 
the  Federal  Life  Insurance  Company.  It  appears  that 
certain  policies  issued  by  the  Federal  Life  Insurance 
Company  contained  what  are  designated  as,  "Automatic 
Extended  Insui-ance"  and  "Automatic  Loans"  features 
under  which  the  insured  had  the  option  of  taking  the 
cash  surrender  value  of  the  policy  or  of  borrowing  the 
loan  value,  and  if  he  did  neither  and   failed  to  pay  his 


premiums,  said  values  were  automatically  applied  to  the 
payment  of  the  premiums  and  the  policy  was  thereby 
automatically   extended. 

The  first  paragraph  in  the  contract  after  the  pre- 
amble therein,  provides  for  the  assumption  of  all  liabili- 
ties by  Federal  Life  Insurance  Company  of  the  policy 
contracts  of  the  Northern  Life  Insurance  Company.  The 
second  paragraph  provides  that  the  Federal  Life  Insur- 
ance Company  shall  deposit  with  the  Insurance  Super- 
intendent a  certain  sum  to  replace  the  impairment  in  the 
deposit  of  the  Northern  Life  Insurance  Company.  The 
third  paragraph  is  the  one  in  controversy  jmd  is  as  fol- 
lows: 

"The  Company  agrees  that  after  the  sum  mentioned 
in  the   foregoing  paragraph  has  been  paid  to  the  Insur- 
ance Department  of  the  State  of  Illinois  it  will  pay  to 
the  receiver  additional  sums  which  will,  to- 
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gether  with 
ihe  sum  to  be  paid  to  said  deposit  fund  aforesaid,  ag- 
gregate SIO.OO  on  each  $1,000  of  outstanding  insurance 
upon  which  a  full  annual  renewal  premium  shall  be  paid 
to  the  company,  and  a  pro  rata  proportion  of  said  sum 
of  $10.00  per  $1,000  of  insurance  upon  any  quarterly  or 
semi-annual  premiums  paid  to  said  Company." 

There  is  but  one  question  involved  on  this  appeal 
and  that  is  whether  appellant  should  account  to  the  re- 
ceiver bj'  virtue  of  the  above  provision  in  the  contract, 
on  those  policies  automatically  extended  as  above  men- 
tioned. The  question  is  presented  by  the  receiver  in 
its  cross  bill  as  follows: 

"Your  Petitioner  does  not  know  but  herein  presents 
to  the  Court  for  determination,  the  question  of  whether 
or  not,  under  said  contract,  your  Petitioner  is  entitled  to 
receive  the  sum  of  $10.00  for  each  thousand  of  such  in- 
surance so  automatically  extended  and  renewed." 

The  Chancellor  held  that  the  Federal  Life  Insurance 
Company  should  so  account.  There  is  nothing  ambigu- 
ous in  the  language  of  the  third  paragraph  above  quoted. 
There  is  no  reference  therein  to  policies  automatically 
extended  by  the  application  of  the  surrender  and  loan 
values  to  the  payment  of  premiums.  It  provides  that 
SIO.OO  on  each  $1,000.00  of  out  standing  insurance  upon 


which  a  full  annual 
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renewal  premium  shall  be  paid  to 
the  company,  and  a  pro  rata  proportion  of  said  $10.00 
per  $1,000.00  of  insurance  upon  quarterly  or  semi-annual- 
ly renewal  premium  paid  to  the  company,  shall  be  paid 
to  the  receiver,  and  there  is  nothing  in  the  words  used 
to  indicate  an  intention  that  this  provision  should  apply 
to  any  premiums  that  had  already  been  paid  under  the 
policy  when  the  contract  was  made  with  the  receiver, 
but  the  words  used  show  a  clear  intention  that  this  pro- 
vision of  the  contract  should  apply  only  to  the  renewal 
premiums  paid  in  the  future.  That  such  was  clearly  the 
intent  of  the  contracting  parties  when  the  contract  v/as 
made  is  shown  by  their  own  construction  thereof.  Un- 
der the  fourth  paragraph  of  the  contract  the  Federal 
Life  Insurance  Company  agreed  to  make  a  monthly  re- 
port of  all  payments  made  to  it  for  renewal  premiums 
received  during  the  previous  month,  and  to  remit  to  the 
receiver  with  each  monthly  statement  the  amount  due 
the  receiver  on  account  thereof.  The  fifth  paragraph 
provides  that  the  receiver  shall  at  all  reasonable  times 
have  access  to  the  books  of  the  company  for  the  purpose 
of  verifying  such  monthly  statements.  The  Insurance 
Company  made  these  monthly  reports  and  statements 
for  two  years  before  the  receiver  expressed  any  doubt  in 
regard  to  the  meaning  of  said  provision  of  the  contract. 
Page  4 
The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  enter  a  decree  in 
conformity  v/ith  this  opinion. 
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W.  B.  OTTO,  and  EDM^':)  \XI  OHU, 
PARTNERS,   Et/  Appejices, 


GEORG^  PVRJFA.L.  Apocllanl. 
Appeal    from   Ci^ui/  Coui  t   IJcLean  County. 

ELDREDGE  P.  J. 

Appellees  recovered  a  judgment  lov  S'>'t0.00  da-najies 
in  a  suit  in  assumpsit  for  alleged  breaciies  of  certain  war- 
ranties growing  out  of  a  sale  by  appellant  to  them  of 
two  stallions.  The  purchase  price  thereof  was  $900.00. 
One  of  the  stallions  wan-anted  to  be  sound  was  subseq- 
uently discovered  to  be  a  "cribber."  The  other  stallion 
was  warranted  to  be  elligible  to  registration  in  the  Per- 
cheron  Stud  Book  published  by  the  Percheron  Society  of 
-America.  The  evidence  on  the  questions  of  the  respect- 
ive wiarramties  was  more  or  less  conflicting  but  whether 
there  were  such  warranties  and  whether  there  were 
breaches  thereof  were  questions  of  fact  for  the  jury  to 
determine  and  the  evidence  fully  sustains  the  verdict  in 
regard  thereto. 
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The  fourth  and  eleventh  instructions  given  on  be- 
half of  appellee  are  complained  of  as  being  argumenta- 
tive. They  state  correct  propositions  of  law  and  seek 
to  apply  the  law  to  the  facts  in  the  case,  and,  while 
they  are  somewhat  lengthy  anl  involved,  they  are  not 
subject  to  the  criticism  mfide.  The  twelfth  instruction 
given  on  behalf  of  appellee  is  criticized  on  the  ground 
that  it  assumes  that  one  of  the  stallions  was  afflicted 
with  disease.  Such  a  construction  cannot  be  reasonably 
placed  thereon  for  the  reason  that  it  is  stated  therein 
"and  if  you  further  believe  from  the  evidence  that  Hid- 
algo, at  the  time  of  such  negotiations,  was  unsound,  with- 
in the  definition  given  in  this  instruction,  your  verdict 
should  be  for  the  plaintifi',  etc." 

It  is  also  contended  that  the  court  erred  in  refusing 
several  instructions  offered  on  behalf  of  appellant.  The 
court  gave  twenty  instructions  for  appellant  which  cov- 
ered every  phase     of  the     matter  in  controversy.     The 
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principle  of  law  involved  in  refused  instruction  "A"  is 
contained  in  given  instruction  "'0."  The  elements  of  re- 
fused instruction  "E"  are  contained  in  several  other  in- 
struction given  and  the  same  may  be  said  of  refused  in- 
structions "G",  "K",  and  "N." 

Complaint  is  also  made  that  the  couort  permitted 
certan  witnesses  to  tesitify  that  in  the  community  where 
the  sale  was  made, 
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"cribbing"  was  regarded  as  an  un- 
soundness as  it  rendered  an  animal  addicted  to  it  less 
salable.  The  court  subsequently  excluded  all  this  testi- 
mony and  directed  the  jury  to  disregard  it.  It  is  claimed 
however  that  the  exclusion  thereof  did  not  cure  the  dam- 
ages done  by  its  admission.  The  admission  and  exclusion 
of  this  testimony  was  harmless  error,  for-  the  reason  that 
there  is  ample  competent  proof  to  sustain  the  theory 
that  "cribbing"  is  the  result  of  a  disorder  of  the  stomach, 
resulting  in  a  falling  off  of  flesh,  indigeston,  colic,  and 
may  result  in  death. 

There  is  no  substantial  error  in  the  record  and  the 
judgment  will  be  affirmed. 
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DELIA  L.  STABLER,  P^j»(^  i 


'^'"ri2lA.6S9 


ESTATE  OF  JOHN  STABLER,  Befendant  in  Error 

Error  to  Circuft  Court  Macoupin  County. 

/ 
ELBREBGE  P.  J.  / 

John  Stadler  died  testate  August  4,  1914,  leaving 
plaintiff  in  error,  his  widow,  and  five  children  by  a  for- 
mer wife.  Plaintiff  in  error  and  her  step-son,  Elmer  E. 
Stadler,  were  made  co-executors  of  the  estate  of  the  de- 
ceased by  the  terms  of  the  will.  After  disposing  of  the 
furniture  and  household  utensils  in  the  dwelling  house, 
the  will  directs  the  executors  to  sell  all  the  remainder  of 
the  personal  property  and  also  the  real  estate  and  con- 
vert the  same  into  cash.  Out  of  the  sum  thus  realized, 
the  will  directs  that  the  debts  shall  be  first  paid,  and 
from  the  balance  plaintiff  in  error  shall  receive  one  third 
and  that  the  remaining  two  thirds  shall  be  equally  divid- 
ed among  the  five  children.  The  will  was  probated  on 
September  25,  1914,  and  both  of  said  executors  qualified 
and  are  now  acting  as  such.  On  September  25,  1914, 
plaintiff  in  error,  after  consultation  with  her  attorneys, 
voluntarily  and  without  consideration  filed  the  following 
waiver  in  said  estate: 
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"Whereas,  John  Stadler,  late  of  the  County  of  Mac- 
oupin, in  the  State  of  Illinois,  in  and  by  his  last  will  and 
testament  proven  in  the  County  Court  of  said  county, 
made  the  following  provision  for  the  undersigned,  to-wit: 
One-third  part  of  said  estate  when  reduced  to  money, 
both  as  to  the  real  and  personal  property. 

"I,  Belia  L.  Stadler,  widow  of  the  said  John  Stadler, 
deceased,  do  hereby  accept  the  provisions  of  said  will  so 
far  as  my  interest  in  s2lid  estate  is  concerned,  being  one- 
third  part  of  said  estate  when  all  reduced  to  money,  and 
waive  all  my  rights  as  to  homestead,  dower  and  widow's 
award  in  consideration  of  said  provision  in  said  will  in 
my  behalf.'" 

Thereafter  the  executors  jointly  proceeded  in  the 
administration  of  the  estate  until  May  23,   1916,  when 


plaintiff  in  error  filed  a  petition  therein  representing  that 
appraisers  in  their  bill  of  appraisement  and  failed  and  ne- 
glected to  set  off  and  fix  her  widow's  award  and  prays 
that  they  may  be  directed  to  do  so.  The  County  Court  al- 
lowed  the  prayer  of  the  petition  and  directed  the  apprais- 
ers to  fix  her  award.  From  this  order  an  appeal  was  taker, 
to  the  Circuit  Court  by  her  co-executors,  Elmer  E.  Stadler. 
Upon  a  hearing  in  the  Circuit  Court  that  court  found 
that  plaintiff  in  error,  by  her  written  renunciation  and 
waiver  and  by  her  acts  and  doings  in  connection 
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therewith, 
has  fully  and  efl^ectually  given,  remised  and  released  un- 
to the  said  estate  her  widow's  award,  and  has  estopped 
herself  from  claiming  the  same,  and  the  order  of  the 
County  Court  was  reversed. 

It  is  apparent   from   the  evidence   that  plaintiff   in 
error  under  a  mistaken  apprehension  of  the  law  thought 
that  in  order  to  take  under  'he  will  it  was  necessary  to 
formally  waive  her  rights  to  her  widow's  award,  home- 
stead and  dower.     It  is  conceded  that  if  she  took  under 
tlie  will,  it  would  be  in  lieu  of  her  dower  and  that  her 
homestead  could  not  be  waived  in  the  manner  adopted 
and  that  the  only  question  involved  on  this  appeal  is  the 
effect  of  said  waiver  upon  her  right  to  her  widow's  award. 
The  evidence  shows  that  the  waiver  was  executed  vol- 
unatrily  without     consideration,  that  no     rights  of  any 
creditors,  legatees,  or  third  persons  would  be  prejudiced 
by  the  allowance  of  the  award  and  that  there  are  ample 
funds  in  the  estate  with  which  to  pay  it.     While  the  gen- 
eral rule  is,  in  law  as  well  as  in  equity,  fthat  a  person  will 
not  be  relieved  of  his  obligations  entered  into  through  a 
mistake  of  law,  yet  there  are  some  exceptions  to  this 
rule.     The  administration  of  estates  is  an  equitible  pro- 
ceeding.    Mistakes  of  private  rights  of  property  created 
by  law  have  frequently  been  considered  as  mistakes  of 
matters  of  fact,  and    where  one     acknowledges  himself 
under  an  obligation  which  the  law  does  not  impose  on 
him,  he  will  be  relieved 
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therefrom  in  equity  if  it  can  be 
done  without  prejudice  to  others.  13  C.  J.  379,  et  seq. 
There  was  no  obligation  on  the  part  of  plaintiff  in  error 


to  waive  her  widow's  award  and  it  was  done  under  the 
belief  that  the  law  required  her  to  do  so,  in  order  for  her 
to  take  under  the  will.  None  of  her  acts,  as  a  co-execu- 
tor of  the  will  in  the  administration  of  the  estate,  can 
result  to  the  prejudice  of  any  one  if  the  award  should  be 
allowed,  nor  should  they  estop  her  from  having  that 
which  is  rightfully  and  legally  hers.  The  estate  has  not 
been  settled  and  there  has  been  no  final  distribution 
therein,  and,  under  the  circumstances  shown,  plaintiff  in 
error  should  not  be  estopped  from  rescinding  the  waiver 
and  from  receiving  her  widow's  award. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded. 
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FR^D  A./[ILUAMS,  Appellee. 
Appeal  fio\iy Circuit  Court  DeWitt  County. 

ELDREDGE  P.  J. 

Appellant  and  appellee  entered  into  a  co-partner- 
ship for  the  purpose  of  threating  diseases  at  Decatur, 
Illinois,  by  a  system  known  as  chiropractic,  which  con- 
sists in  manipulating  the  spine  and  muscles.  They  sub- 
sequently opened  a  branch  office  in  the  city  of  Clinton, 
appellant  taking  sole  charge  of  the  office  at  Decatur,  and 
appellee  .sole  charge  of  the  Clinton  office.  On  April  3, 
1914,  appellant  filed  a  bill  for  an  accounting  and  disso- 
lution of  partnership.  Appellee  answered  the  bill  and 
filed  a  cross  bill  to  which  appellant  filed  an  answer.  The 
Master  in  Chancery,  who  heard  the  proofs,  reported  that 
the  contract  of  co-partnership  between  the  parties  was 
of  such  doubtful  propriety  that  equity  would  not  assume 
to  grant  the  dissolution  of  partnership  prayed  for  in 
either  the  original  or  cross  bill  and  recommended  that 
the  bill  and  cross  bill  be  dismissed  for  want  of  equity. 
The  master's  report  was  approved  and  the  cross  bill  and 
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original  bill  were  dismissed  for  want  of  equity.  Appellee 
had  a  license  from  the  State  Board  of  Health  to  pract- 
lic.  It  is  a  well  settled  principal  thait  courts  will  not  as- 
that  appellant  did  not  have  a  license  to  pratice  his  pro- 
fession and  the  partnership  was  a  fraud  upon  the  pub- 
lic. It  is  awell  settled  principle  that  courts  will  not  as- 
sist either  party  as  between  themselves  in  transact- 
ions tainted  with  fraud  or  contrary  to  public  policy. 
Black  vs  Warner  278  111.  368;  Smythe  vs  Evans  290  111. 
^76;  Jerome  vs  Bigelow  666  111.  452;  Craft  vs  McCon- 
oughy  79  111.  346. 

The  decree  of  the  Circuit  Court  is  affirmed. 
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^JLINER  WEBSTER,    Appellee, 

l\  SHirB,  A?el..^    I  •  A  .     639 

Appeal  from  Ciijcup;  Court  Champaigcn  County 

ELDREDGE  P.  J. 

On  the  11th  day  of  June,  1915,  in  vacation  during  the 
adjournment  of  the  April  term  of  the  Circuit  Court  of 
Champaign  County,  a  judgment  was  entered  by  confess- 
ion for  the  sum  of  $7,700.00  and  costs  in  favor  of  Elliner 
V/ebster,  appellee,  and  against  L.  E.  Shafer,  appellant, 
on  a  promissory  note  and  power  of  attorney  to  confess 
judgment.  The  power  of  attorney  also  provides  for 
$700.00  attorney's  fees  if  the  note  be  placed  with  an 
officer  or  other  person  for  collection.  The  note  is  dated 
February  28,  1914,  and  purports  to  have  been  executed 
by  G.  0.  Shafer  and  L.  E.  Shafer.  It  is  payable  on  or 
before  six  months  after  date  and  on  the  back  thereof 
is  the  following  endorsement: 

"This  note  is  given  as  security  for  an  undivided  Seven- 
tv/enty-  fifths  (7-25)  part  of  a  lot  and  three  story  brick 
apartment  house,  consisting  of  24  apartments  to  be  con- 
structed on  said  lot  after  the  plans  that  have  been 
agreed  upon,  during  the  year  1914,  and  to  which  property 
a  warranty  deed  will  be  given  clear  of  all  incumbrance, 
except  a  mort- 
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gage  for  $20,000.00  to  be  placed  on  the 
property  when  completed.  Said  building  to  be  con- 
structed on  lot  eight  (8),  block  twenty  (20),  Fairland 
Place  Addition,  or  some  other  lot  that  may  be  mutually 
decided  upon  for  the  same  purpose." 

On  the  same  day  that  judgment  was  rendered,  an  ex- 
ecution was  issued  thereon,  which  was  returned  by  the 
sheriff  unsatisfied  on  September  24,  1915.  On  March  1, 
1917,  an  alias  execution  was  issued  which  was  levied  by 
the  sheriff  on  April  27,  1917,  upon  certain  real  estate 
owned  by  appellant.  On  May  21,  1917,  appellant  made 
a  motion  in  vacation  during  the  April  Term,  1917,  be- 
fore one  of  the  Judges  of  said  court  to  enter  an  order 


staying  the  execution  until  the  further  order  of  the  court 
and  that  the  sale  there  under  be  postponed  until  the 
April  Term,  1917,  in  order  that  she  might  present  her 
motion  to  the  court  at  that  time  to  set  aside  the  judg- 
ment and  for  leave  to  plead.  The  court  granted  the 
motion  and  ordered  the  execution  and  all  proceedings 
in  said  cause  be  stayed  until  the  fui'ther  order  of  the 
court.  On  May  26,  1917,  being  one  of  the  regular  days 
of  the  April  term,  appellant  made  a  motion  to  vacate 
the  judgment  and  for  leave  to  plead.  Appellant,  in  sup- 
port of  her  motion,  filed  two  affidavits,  the  substance  of 
which  is,  that  her  name  is  Lettie  E.  Shafer  and  is  the 
person  designated  as  L.  E.  Shafer;  that  she  is  the  widow 
of  George  0.  Shafer,  deceased,  he 
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being  the  same  as  the 
G.  0.  Shafer  mentioned  in  the  note  and  judgment;  that 
she  is  not  indebted  to  appellee,  and  was  not  on  the  date 
of  the  judgment,  indebted  to  appellee  in  the  sum  of 
$7,000.00  nor  in  any  other  amount;  that  she  never  at 
any  time  signed  any  note  payable  to  appellee  for  said 
sum  or  any  like  sum  either  with  the  said  G.  0.  Shafer  or 
alone,  and  that  said  noivj  is  not  the  note  of  atfiant  and 
she  did  not  know  it  was  in  existence  until  long  after  the 
death  of  said  G.  0.  Shafer,  her  husband,  and  long  after 
the  said  judgment  had  been  confessed;  that  George  O. 
Shafer  died  June  9,  1915,  and  that  the  judgment  was 
confessed  on  the  second  day  after  the  death  of  her 
husband;  that  the  body  of  the  note  is  in  the  hand  writ- 
ing of  appellee,  who,  on  the  day  the  note  bears  date  and 
from  that  time  until  the  death  of  said  George  0.  Shafer, 
was  his  confidential  secretary;  that  several  weeks  be- 
fore the  dat'e  of  the  note,  interest  to  the  amount  of 
Sl,400.00  became  due  upon  a  certain  mortgage  covering 
property  belonging  to  affiant;  that  said  George  0.  Shaf- 
er signed  a  note  in  blank  as  G.  0.  Shafer  and  that  in 
signing  it  he  got  too  much  ink  on  his  pen  thereby  caus- 
ing his  initials  to  blur  and  affiant  recognizes  said  sig- 
nature on  said  blank  note  as  the  signature  "G.  0.  Shaf- 
er" which  appears  on  the  note  filed  in  this  cause;  that 
at  the  time  the  said  George  0.  Shafer  signed  the  blank 
note  he  presented  it  without  any  name  of  payee,  with- 
out a  date  and 
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dL^ 


without  any  amount  of  principal  being 
written  therein,  also  without  any  provision  for  any  at- 
torney's fees  therein,  and  without  any  provision  as  to 
when  the  same  should  be  payable,  in  fact,  with  only  just 
the  printed  portion  of  said  note  and  without  any  writing 
thereon  whatever  except  the  signature  "G.  0.  Shafer", 
and  stated  to  affiant  that  he  wanted  to  use  the  note  for 
raising  $1,400  to  pay  the  interest  which  was  due  on  her 
building  and  that  he  would  fill  it  in  for  the  amount  of 
said  interest  and  repuested  affiant  to  sign  it  in  blank, 
but  affiant  objected  to  signing  the  note  in  that  form 
and  he  stated  that  he  would  fill  in  the  amount  of  the 
said  interest  and  that  it  would  be  executed  for  that 
amount  only,  whereupon  affiant  signed  her  name  to  the 
blank  note;  that  she  never  authorized  appellee  or  said 
George  0.  Shafer  or  any  other  person  to  fill  in  the  blanks 
over  her  said  signature  for  any  other  sum  than  for 
$1,400  or  the  amount  of  interest  then  due  upon  her 
premises  known  as  the  Orlando  apartments  in  Urbana, 
Illinois;  that  she  never  authorized  appellee  nor  her  hus- 
band to  insert  therein  any  provision  for  $700  for  an  at- 
torney's fees,  nor  for  a  principal  amount  of  $7,000.00; 
that  said  appellee,  herself,  filled  in  the  blanks  of  said 
note  without  any  authority  from  affiant  and  with  full 
knowledge  that  said  note  had  been  signed  in  blank  and 
without  inquiring  from  aflriant  as  to  the  purpose  for 
which  the  same  had  been  signed;  that  the  affi- 
Page  4 

davit,  at- 
tached to  said  navr  and  cognovit  signed  by  appellee,  in 
which  the  latter  states  that  she  saw  affiant  sign  her 
name  to  said  note,  is  absolutely  and  unqualifiedly  false 
and  was  made  with  knowledge  of  its  falsity;  that  affiant 
is  a  woman  unfamiliar  with  business  affairs;  that  her 
husba,nd  had  died  and  was  buried  on  the  day  the  judg- 
ment was  rendered  and  that  sha  had  been  wholly  de- 
pendant upon  him  to  attend  to  and  advise  her  in  regard 
to  business  affairs;  that  she  knew  nothing  about  the 
effect  of  judgments  either  by  confession  or  otherwise; 
that  it  was  long  after  said  judgments  was  rendered  be- 
fore she  learned  of  the  same  and  when  she  did  learn 
thereof,  she  did  not  know  that  the  effect  thereof  was 
that  it  would  be  enforced  against  her  property  and  not 


against  the  property  of  her  husband;  that  she  under- 
stood said  note  was  signed  by  her  husband  and  knew  it 
was  not  for  any  delot  of  hers  and  from  this  presumed 
that  said  judgment  would  have  to  be  paid  out  of  her 
husband's  estate,  and  as  soon  as  an  executor  was  ap- 
pointed the  matter  would  be  adjusted  by  him;  that  her 
husband  left  a  will  which  had  been  executed  by  him  in 
the  Republic  of  Mexico,  according  to  the  law  in  that 
Repubhc,  while  he  resided  there  and  that  immediately 
upon  his  death,  affiant  apphed  to  have  said  will  probated 
and  be  appointed  as  executrix  thereof  and  that  for  two 
years  said  application  for  the 
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probate  of  said  will  has 
been  pending,  but  because  of  the  existence  of  unsettled 
war  conditions  in  Mexico,  she  was  informed  by  her  at- 
torney that  he  was  unable  to  procure  the  depositions  of 
the  v/itnesses  to  said  will,  and  in  such  condition  the  mat- 
ter has  been  continued  from  term  to  term  until  the 
present  time;  that  all  her  husband's  property  has  been 
placed  in  the  hands  of  a  receiver;  that  the  attorney  for 
appellant  led  her  to  believe  that  he  expected  to  collect 
the  said  judgment  from  her  husband's  estate  and  was 
continually  inquiring  of  her  when  the  will  was  to  be 
probated  and  urging  the  probating  of  said  will;  that  no 
execution  has  ever  been  served  on  her  and  no  effort  has 
been  made  to  sell  her  property  until  within  the  last  six 
weeks,  and  that  o\ving  to  these  facts  she  was  kept  in 
ignorance  of  the  effect  of  said  judgment  against  her 
and  did  not  know  that  the  same  made  her  seperately 
and  individually  responsible  for  the  said  alleged  debt  of 
her  husband;  that  she  does  not  know  whether  her  hus- 
band in  fact  owed  the  said  note,  other  than  the  mere 
fact  that  he  did  sign  the  note  in  blank  at  the  same  time 
that  she  signed  it;  that  appellee  has  in  no  way  been  in- 
qured  by  said  delay;  that  no  part  of  the  property  of  her 
husband's  estate  has  been  lost  and  affiant  has  not  con- 
veyed away  any  of  her  property  during  the  intervening 
period  since  the  confession  of  the  judgment;  that  appel- 
lant has  never  at  any  time  come  to  this  afliant  with  re- 
gard to  the  said  note  or  judgment  nor 
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made  anv  demand 


upon  her  for  the  payment  thereof,  and  that  the  only  de- 
mands made  by  her  atorney  have  been  that  affiant  pro- 
ceed with  more  dihgence  in  the  matter  of  getting  the 
will  of  her  husband  probated;  that  he  had  asked  that 
said  note  be  settled  but  affiant  has  at  all  times  under- 
stood that  he  was  demanding  that  the  note  be  settled 
out  of  her  husband's  estate,  for  the  reason,  that  at  all 
times  the  attorney  for  appellee  complained  about  the 
delay  in  the  matter  of  appointment  of  the  executor,  and 
that  he  never  at  any  time  expressly  requested  affiant  to 
pay  said  note  out  of  her  own  funds  and  she  never  at  any 
time  understood  that  he  expected  her  to  do  so,  nor  did 
she  understand  that  he  had  a  right  to  compel  her  to  do 
so  until  she  noticed  in  the  papepr  the  advertisement  for 
the  sale  of  her  property. 

Counter  affidavits  were  filed  by  appellee  and  her  at- 
torney and  one  other  person,  tending  to  show  that  ap- 
pellant had  recognized  the  judgment  as  a  debt  of  her 
ov/n  and  had  knowledge  of  her  liability  thereon  since  a 
short  time  after  the  judgment  was  rendered.  The  pur- 
pose of  the  affidavits  was  to  show  that  appellant  was 
now  estopped  by  laches  from  maintaining  her  motion. 

There  is  no  definate  limitation  of  time  for  exercis- 
ing the  equitable  power  of  the  court  to  open  up  a  judg- 
ment and  permit  a  defen- 
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dant  to  plead  to  the  meiits. 
Burwell  vs  Orr  84  111.  465;  Wyman  vs.  Yeomans  84  111. 
403;  Austin  vs.  Lott,  28  111.  519.  Courts  of  law  exercise 
an  equitable  jurisdiction  of  judgments  entered  by  con- 
fession upon  notes  with  powers  of  attorney  and  should 
exercise  it  liberally  in  all  proper  cases.  Hall  vs  Jones 
32  111.  38.  While  a  court  will  refuse  to  grant  such  a  mo- 
tion where  the  record  shows  an  unreasonable  delay  or 
lack  of  diligence  on  the  part  of  the  defendant  in  pre- 
senting it,  yet  the  question  of  laches  on  the  part  of  the 
defendant  must  be  determined  from  the  facts  in  each 
particular  case.  The  same  strictness  as  to  the  time 
when  a  motion  should  be  made  to  open  up  or  vacate 
a  judgment  taken  by  default  in  a  case  where  the  defen- 
dant has  been  served  with  summons  has  neglected  or  re- 
fused to  appear  and  defend,  does  not  obtain  as  to  such 
a  motion  directed  to  a  judgment  entered  by  confession 


and  especially  when  it  is  entered  in  vacation. 
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From  an  equitable  point  of  view,  which  the  court 
must  take  of  the  facts  bearing  upon  the  diligence  of  ap- 
pellant in  presenting  her  motion  to  have  the  judgment 
opened  up  and  for  leave  to  plead  to  the  merits  of  the 
case,  we  think  she  should  not  be  deemed  guilty  of  such 
laches  as  would  bar  her  from  defending  upon  the  merits. 
The  judgment  was  entered  in  vacation  on  the  day  her 
husband  was  buried.  She  knew  that  she  had  never  sign- 
ed any  note  payable  to  appellee  or  anybody  else  for  the 
sum  of  $7,000.00.  She  did  not  know  there  was  any  per- 
sonal liability  against  her  on  account  of  said  judgment. 
She  was  led  to  believe  by  the  words  and  actions  of  ap- 
pellee and  her  attorneys  that  it  was  a  judgment  against 
her  husband  for  some  indebtedness  of  his.  He  had  made 
a  will  while  residing  in  Mexico  and  owing  to  the  insur- 
rection in  that  country  she  had  been  unable  to  have  it 
probated  because  she  could  not  get  the  depositions  of 
the  witnesses  thereto.  All  the  property  of  her  husband 
had  been  placed  in  the  hands  of  a  receiver.  Neither  of 
the  executions  had  been  served  upon  her.  Appellee  and 
her  attorney  had  frequently  importuned  her  to  hasten 
the  probating  of  her 

Page  9 
husband's  will  so  that  the  judgment 
could  be  filed  as  a  claim  against  his  estate.  As  soon  as 
she  saw  the  advertisement  of  her  property  for  sale,  she 
sought  legal  advice  and  took  the  necessary  steps  to  pre- 
serve her  rights.  No  harm  can  be  done  appellee  by  the 
granting  of  the  motion  as  the  judgment  can  stand  as 
security  for  the  debt,  and  the  suspicious  circumstances 
surrounding  the  whole  transaction  demand  that  in  good 
conscience  a  trial  should  be  had  upon  the  merits. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  with  directions  to  open  up  the  judg- 
ment and  grant  leave  to  appellant  to  plead  to  the  de- 
claration; the  judgment  to  stand  as  security  for  the  debt. 
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ROBERT  A.  BOWER,  JR„  Executor  of  the  Es- 
tate of  John  Thrash,  deceased.     Appehant 


212  I.A.  640 


PERRY  THRASH,   Appellee. 

Appeal  from  Circuit  Court  Champaign  County. 

ELDREDGE  P.  J. 

This  is  an  appeal  from  a  judgment  rendered  in  favor 
of  appellee  in  an  action  of  trover,  originally  begun  by 
the  conservator  of  John  Thrash,  a  feeble  minded  person, 
to  recover  the  value  of  a  promissory  note  for  the  princi- 
pal sum  of  $2,00Q.00  with  interest  at  five  per  cent  per 
annum,  dated  April  11,  1908,  executed  by  Perry  Thrash, 
appellee,  and  payable  to  the  order  of  John  Thrash.  Dur- 
ing the  trial,  the  conservator  died  and  appellant,  as  ex- 
ecutor of  the  last  will  and  testament  of  John  Thrash, 
deceased,  was  substituted  as  party  plaintiff.  The  cause 
was  heard  before  the  court  without  a  j'U'y. 

On  May  9,  1916,  John  Thrash  was  taken  sick  ''^"' 
pneumonia  and  at  this  time  and  for  several,  years  prior 
thereto  he  had  also  been  afflicted  with  prostatitis.  He 
had  a  high  fever  and  was  very  sick.  There  is  no  evi- 
dence that  anybody  laved  with  him.  He  was  an  old  nian 
about  eighty  years  of  age.  The  pneumonic  lasted  about 
ten  days,  during 
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much  of  which  time  he  was  irrational. 
Dr.  C.  A.  Mallory  attended  him  on  May  9  and  at  that 
time  he  was  lying  in  bed  in  a  very  debilitated  condition. 
He  had  on  his  overalls,  coat,  vest,  shoes,  stockings  and 
a  big  stocking  cap  drawn  over  his  head.  On  May  10  J. 
P.  Crawford,  a  male  nurse,  was  procured  to  take  care  of 
him.  He  found  him  in  a  filthy  condition  and  with  num- 
erous bed  sores.  It  was  several  days  before  the  nurse 
could  persuade  him  to  remove  his  clothing.  The  pneu- 
monia lasted  about  ten  days  during  which  time  he  was 
visited  by  Dr.  Mallory  every  day.  John  Thrash  was  the 
father  of  appellee.  On  May  11  appellee  came  to  the 
home  of  his  father  and  told  Crawford  the  nurse  that  his 
father  wanted  to  give  him  a  book  and  asked  if  his  father 


had  said  anything  to  him  about  it.  Appellee  also  asked 
his  father  if  he  wanted  to  give  him  the  book  but  the  lat- 
ter made  no  reply.  A  day  or  two  thereafter  appellee 
again  came  to  the  house  and  again  asked  his  father  if  he 
wanted  to  give  him  the  book.  His  fathei'  told  him  to 
get  the  key  out  of  his  pocket  book  and  open  the  trunk, 
which  appellee  did  and  took  from  the  trunk  a  small 
brown  backed  book  and  held  it  up  to  his  father  who  said 
that  that  was  the  book.  His  father  then  told  him  to 
take  the  book  to  the  bank  and  that  Allen  Bowers  would 
put  it  in  his  box  there  with  his  papers  and  that  he  and 
Allen  would  have  to  look  after  his  business.  Mr.  Allen 
Bowers  was  cashier  of  the  Bank  of  Tolono.  John  Thrash 
also  told  appellee  that 
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the  book  contained  a  list  of 
his  business  accounts.  Either  on  that  day  or  shortly 
thereafter  appellee  went  to  the  bank  and  told  Boweis 
that  his  father  had  given  him  "that  $2,000.00  note  and 
also  that  his  father  wanted  him  to  look  after  his  busi- 
ness, loan  his  money,  pay  his  bills,  see  that  he  was  prop- 
erly taken  care  of,  employ  a  nurse  if  he  should  require 
it,  get  a  doctor,  and  take  care  of  his  business  matters, 
and  that  his  father  said  to  him,  "I  want  you  to  take  that 
$2,000.00  note."  Bowers  told  appellee  that  he  had  bet- 
ter go  back  and  have  his  father  say  something  about  this 
gift  before  witnesses,  as  the  ti-ansaction  might  be  ques- 
tioned and  appellee  replied  that  he  couldn't  do  that  be- 
cause he  didn't  v/ant  anybody  to  know  about  it  as  it 
might  start  some  trouble.  Bowers  then  requested  him 
to  take  the  note  and  have  his  father  endorse  it  on  the 
back  as  satisfied  and  sign  his  name  to  it.  Appellee  re- 
plied that  he  did  not  like  to  bother  about  it;  that  it  is  all 
right,  it  is  nobody's  business  but  his  father's  and  his  own, 
and  that  he  was  not  going  to  bother  about  it  any  more. 
On  May  15,  appellee  again  appeared  at  the  bank  and  told 
Bowers  that  he  wanted  his  father's  papei's.  Bowers 
thereupon  gave  him  the  box  which  contained  the  papers. 
Appellee  opened  the  box  and  took  out  the  notes  belong- 
ing to  his  father  and  said  to  Bowers,  "I  am  going  to  take 
this  $2,000.00  note  because  my 
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father  has  given  it  to 


me  and  I  want  to  leave  something  to  show  why  I  took 
the  note."  Thereupon  Bowers  drew  up  the  following 
receipt  which  appellee  signed: 

"Tolono,  111.,  May  15,  1916. 
?2,000.00 

I  have  received  of  the  Bank  of  Tolono  a  note 
signed  by  myself  payable  to  John  Thrash,  dated  April 
11,1908 — I  have  taken  this  note  at  request  of  my  father 
who  desired  that  I  should  have  it." 

PERRY  THRASH." 
When  the  conservator  made  the  demand  upon  ap- 
pellee for  this  note,  the  latter  stated  that  he  had  taken 
the  note  and  destroyed  it  and  that  he  would  not  replace 
it  unless  the  court  required  him  to.  Crawford,  the 
nurse,  was  absent  from  .John  Thrash's  home  between 
August  25  and  28  and  his  place  for  those  three  days  was 
taken  by  the  witness  Telford,  who  resided  in  Tolono  in  a 
house  next  to  that  of  appellee.  Telford  testifies  that 
while  he  was  acting  as  nurse  for  John  Thrash  in  Craw- 
ford's place  in  August,  he  had  the  following  conversa- 
tion with  him:  "He  says,  'I  have  accumulated  quite  a 
little  property  here,'  and  I  says,  'Yes,  si)-,'  I  says,  'you 
gave  your  son  a  pretty  good  present  in  the  spring.'  I 
says,  'He  told  me  you  gave  him  a  two  thousand  dollar 
note,'  and  he  says  'Yes,  I  did.'  He  says,  'He  has  done 
more  for  me,  stuck  to  me  when  the 
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other  children  didn't 
and  I  feel  like  doing  more  for  him  than  I  have  done.'" 
This  was  all  the  evidence  introduced  to  sustain  the 
theory  that  the  note  was  the  gift  to  appellee  from  his 
father.  John  Thrash  died  in  April,  1917,  and  the  third 
clause  of  his  will,  which  was  executed  October  31,  1906 
and  more  than  eighteen  months  prior  to  the  execution 
of  the  note,  is  as  follows:  "I  have  already  given  my  two 
sons.  Perry  Thrash  and  William  Thrash,  all  that  I  \^'ish 
them  or  either  of  them  to  have  of  my  estate."  The  only 
conflict  in  the  evidence  is  as  to  the  mental  condition  of 
John  Thrash  in  May,  1916,  when  it  was  claimed  that  he 
gave  the  note  to  appellee  as  a  gift,  and  in  August  of  that 
year  when  the  alleged  conversation  was  had  between 
Telford  and  John  Thrash.  Dr.  Mallory  and  Crawford 
the  nurse,  each  of  whom  attended  him  constantlv  until 


his  death,  testified  that  in  their  judgments,  during  that 
period  of  time,  he  did  not  have  sufficient  mental  capaci- 
ty to  understand  and  transact  his  ordinary  business  af- 
fairs. Dr.  R.  S.  Jesse  was  called  to  treat  him  also  in 
July  and  testifies  that  at  that  time  he  had  not  sufficient 
mental  capacity  to  understand  and  transact  ordinary 
business  affairs.  Both  these  physicians  state  that  he 
was  suffering  from  senility;  that  the  prostatitis  from 
which  he  had  suffered  so  long  had  caused  an  inflamma- 
tion of  the  bladder,  which  resulted  at  times  in  pain  and 
had  produced  a  poisonous  condition  to  his  system  and  al- 
so a  weak  heart. 
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There  is  no  evidence  to  contradict 
his  physician  condition,  but  five  witnesses,  who  had  been 
acquainted  with  him,  testified  that  in  their  judgments 
from  causual  meetings  with  him,  he  had  sufficient  men- 
tal capacity  to  transact  his  ordinary  business  affairs, 
though  one  of  these  witnesses  admitted  that  when  he 
met  him  on  the  occasion  mentioned,  he  did  not  know  the 
witness's  name  nor  remember  that  he  had  ever  seen  him 
before  although  he  had  been  acquainted  with  him  for 
over  ten  years.  It  is  however  unnecessary  to  deter- 
mine whethea-  John  Thrash  had  mental  capacity  suffici- 
ent to  understand  his  ordinary  business  affairs  or  not  as 
the  case  may  be  determined  on  the  question  whether 
there  was  a  valid  gift  of  the  note  irrespective  of  the 
mental  condition  of  the  donor.  Leaving  out  of  consid- 
eration the  mental  condition  of  John  Thrash  at  the  time 
when  the  gift  of  the  note  is  alleged  to  have  been  made, 
there  is  no  conflict  in  the  evidence'.  The  case  was  tried 
before  the  court  who  saw  an'd  heard  the  witnesses  and 
finding  upon  the  facts,  if  the  evidence  had  been  conflict- 
ing, would  not  be  disturbed  by  this  court  unless  clearly 
contrary  to  the  manifest  weight  of  the  evidence,  but  the 
record  before  us  presents  only  the  question  of  law 
whether  the  facts  proven  are  sufficient  to  establish  a 
gift  of  the  note  in  question. 

The  evidence  clearly  shows  that  appellee  became 
possessed  of  the  note  by  vii'tue  of  the  request  of  h.is 
father  to  take  possesion  of 
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his  papers  and  take  care  of 
liis  business  in  conjunction  with  Allen  Bowers,  the  cash- 
ier of  the  bank,  while  he  was  sick.  This  agency  or  trust 
established  a  fiduciary  relation  betw^een  the  parties  in 
addition  to  that  of  father  and  son.  This  fiduciary  rela- 
tion having  been  established,  the  burden  was  upon  ap- 
pelle  to  clearly  prove  all  the  elements  essential  to  a  valid 
gift.  Morgan  vs  Owens,  228  111.  598;  Dwyer  vs  O'Conor, 
200  111.  52.  At  the  time  appellee  took  possession  of  this 
note  the  evidence  conclusively  shows  that  his  father  was 
very  seriously  ill  with  pneumonia  and  very  feeble  in 
mind  and  body.  He  was  eighty  years  of  age,  had  been 
troubled  for  years  with  prostatitis,  which  at  times  pro- 
duced severe  pains  and  was  in  fact  in  a  state  of  senility. 
In  the  case  of  Hensen  vs  Cocksey,  237  111.  620,  the  cir- 
cumstances surrounding  the  parties  were  very  similar  to 
those  shown  by  the  evidence  in  this  case,  and  the  court 
there  said,  "The  relation  between  appellant  and  appellee 
was  of  a  fiduciary  character.  While  the  evidence  does 
not  show  a  want  of  mental  capacity  on  the  part  of  Mrs. 
Hensan,  it  does  show  that  she  had  recently  been  quite 
ill.  She  was  old  and  feeble.  Her  physical  condition  was 
very  much  reduced,  and  on  the  day  she  executed  the  deed 
she  was  so  nerveous,  weak  and  exhausted  that  she  could 
not  have  been  capable  of  serious  mental  effort.  Her 
son  had  managed  her  business  afi'aiis  when  they  required 
attention.     She 
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relied  upon  him  when  complications  arose 
in  connection  with  them,  and  she  beheved  that  his  efforts 
had  saved  her  property  for  her.  He  had  him.self  pro- 
posed returning  to  the  farm,  to  fix  it  up  and  live  there. 
She  had  leased  it  to  him  upon  a  consideration  to  be  afte'^- 
ward  determined.  Their  relation  was  one  of  confidence 
reposed  by  her  and  is  in  consistent  with  the  idea  that 
they  were  dealing  at  arm's  length.  A  fiduciary  relation 
exists  in  every  case  'in  which  there  in  confidence  reposed 
on  one  side  and  the  resulting  superiority  and  influence 
on  the  other.  The  relation  and  the  duties  involved  in  it 
need  not  be  legal;  it  may  be  moral,  social,  domestic  or 
merely  personal.'  Irwin  v.  Sample,  213  111.  160;  Walker 
v.  Shepard,  210  id.  100;  Roby  v.  Colehour,  135  id,  300." 


The  burden  of  proof  was  upon  appellee  to  satisfy  the 
court  that  he  dealt  at  arm's  length  with  his  father  and 
that  there  was  in  fact  a  bono  fida  gift  of  the  note  to 
him.  Three  facts  are  relied  upon  by  counsel  for  appel- 
lee as  establishing  the  gift — the  possession  of  the  note 
by  appellee,  the  statement  of  appellee  to  Bowers  that 
his  father  had  given  him  the  note,  and  the  alleged  ad- 
mission of  the  father  to  Telford  that  he  had  given  the 
note  to  appellee.  The  possession  of  the  note  by  appel- 
lee procured  by  a  generay  authority  to  take  possession 
of  all  the  papers  of  his  father  for  the  purpose  of  tran- 
sacting the  latter's  business  while  he  was  sick,  cannot  be 
considered  as  evidence  of  owner- 
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ship  of  the  note.  While 
the  declarations  of  a  donee  in  possession  are  admissible 
to  show  claim  of  ownership,  (Martin  vs  Martin  174  III. 
371),  yet  they  are  not  in  themselves  sufficient  evidence 
to  establish  the  substantive  fact  of  the  gift.  And  the 
same  is  true  of  the  alleged  declarations  and  admissions 
of  the  supposed  donor.  Campbell  vs  Sech,  1.55  Mich. 
634;  Merchant's  Loan  &  Trust  Co.  vs  Egan  143  111.  Ap. 
572;Fouts  vs  Mance,  L.  R.  A.  1916  E.  p  283;  20  Cyc  1222, 
1223,  1225,  1226.  The  proofs  fail  to  satisfactorily  show 
as  a  matter  of  law  that  the  note  in  question  was  a  valid 
gift  to  appellee  by  his  father.  The  judgment  of  the 
trial  court  is  reversed  and  judgment  is  entered  in  this 
court  in  favor  of  appellant  and  against  appellee  for  the 
sum  of  $2,325.00  and  costs,  which  judgment  includes  in- 
terest at  five  per  cent  from  April  11,  1915. 
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ROSIE  RUCI^MAN,  Appellee. 

\    r'    ^.12t  /\,  640 

W.  d  RUCKMAN,  Appellant.  "    " 

Appeal  frofri  GRrcuit  Court  Piatt  County. 

ELDREDGE  P.  J.     ^ 

Appellee  brought  suit  against  [appellant,  her  hus- 
band, for  seperate  maintenance  and  support.  Upon  a 
hearing,  the  court  rendered  a  decree  in  favor  of  appellee 
and  ordered  appellant  to  pay  $500.00  solicitor's  fees  and 
to  pay  appellee  $125.00  per  month  for  her  support.  The 
appeal  is  only  from  that  part  of  the  decree  ordering  the 
payment  of  said  sum  for  her  maintenance  and  support, 
claiming  that  the  amount  fixed  to  be  excessive. 

The  evidence  show^s  that  the  couple  vere  married 
December  31,  1894,  and  lived  on  a  farm  near  Mansfield 
in  Piatt  County  for  a  number  of  years  wrhen  they  remov- 
ed to  the  village  of  Mansfield,  where  they  lived  until  the 
fore  part  of  1916.  Seven  children  were  born  of  said 
marriage,  the  oldest  one  at  the  time  the  bill  was  filed 
being  twenty  years  of  age  and  the  youngest  four  years 
of  age.  Six  of  these  children  reside  with  appellee-  In 
1913,  appellant  began  associating 
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with  other  women 
and  particularly  with  one  by  the  name  of  Mae  Atte- 
berry.  In  1916  he  pursuaded  his  wife  to  move  to  the 
city  of  Champaign  for  the  purpose  of  educating  the 
children  and  she  purchased  a  home  there  with  her  own 
money.  He  remained  in  the  village  of  Mansfield  where 
he  had  a  hardware  and  implement  business.  At  this 
time  he  owned  205  acres  of  land  in  Piatt  County,  Illi- 
nois, 172  acres  near  Chillicothe,  Missouri,  and  160  acres 
in  Texas.  Shortly  after  he  had  located  his  family  in 
Champaign,  he  sold  his  hardware  store  and  implement 
business  and  lived  with  Mae  Atteberry  for  a  time  in 
Bloomington,  Illinois,  when  they  went  and  hved  together 
on  his  farm  near  Chillicothe,  Missouri,  and  subsequently 
moved  from  the  farm  to  the  towtn  of  Chillicothe  where 
they  are  now  living  together.     The  evidence  shows  that 


appellant's  equity  in  the  real  estate  mentioned  amounts 
to  about  $50,000.00  and  that  his  total  earning  capacity 
from  all  sources  including  the  income  from  the  land 
mentioned,  was  over  $4,000.00.  It  is  conceded  that  his 
conduct  has  been  most  reprehensible,  and  in  a  letter  to 
his  wife,  he  threatened  to  spend  all  the  money  that  he 
had  in  litigation  to  prevent  her  and  his  children  from 
having  "a  cent  to  live  on."  By  a  juggling  of  figures  it  is 
sought  to  show  that  his  income  is  not  sufncient  to  pay 
the  amount  decreed  against  him.  The  evidence  shows 
that  if  he 
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would  avoid  the  expense  of  his  paramour  and 
pay  attention  to  his  farms  and  business,  he  would  have 
ample  funds  with  which  to  pay  the  amount  decreed  for 
the  support  of  his  wife- 

The  decree  of  the  Circuit  Court  is  affirmed. 
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WILMAM  GARRIS  AND  ROBERT  L.   LEGGETT, 


Appell*s, 


E12I.A. 


SCHOOL  DIRECTORS  OFJBCHOOL  DISTRICT  NO. 
5,  COUNTY  bP  DEWITf  AND  STATE  OF  ILLI- 
NOIS. Y 

\     A/pellants 

A'jneal  fiom  Circuit  Court  DeWitt  County. 

ELDREDGE  P.  J. 

Appellees,  who  resided  in  School  District  No.  5  in 
the  Country  of  De  Witt  and  were  property  owners  and 
tax  payers  therein,  filed  their  bill  of  complaint  in  the 
Circuit  Court  of  said  county,  praying  that  appellants,  as 
school  directors  of  said  district,  be  enjoined  from  build- 
ing a  one  story  school  building  in  said  district  and  from 
issuing  bonds  in  the  sum  of  $1,800.00  for  such  purpose 
on  the  ground  that  there  had  been  no  valid  election  on 
the  proposition  of  issuing  the  bonds.  Upon  a  hearing 
Chancellor  entered  a  decree  permanently  enjoining  ap- 
pellants from  isuing  the  bonds. 

Many  reasons  are  presented  by  appellees  to  sustain 
their  contention  that  no  legal  election  was  authorized 
or  held  on  the  question  of  whether  the  bonds  should  be 
issued,  but  it  is  necessary  to  consider  but  one  of  them. 
The  ninth  paragraph  of  Section  114  of 
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Chapter  122  R.  S.  provides  that 
one  of  the  duties  of  the  Board  of  Directors  is  to  establish 
and  keep  in  operation  for  at  least  six  months  in  each 
year  a  sufficient  number  of  free  schools  for  the  accom- 
modation of  all  persons  in  the  district  between  the  ages 
of  six  and  twenty-one  years.  Section  119  provides  that 
it  shall  not  be  lawful  for  a  Board  of  Directors  to  build 
a  school  house  without  a  vote  of  the  people  at  an  election 
called  and  conducted  as  required  by  Sec.  198  of  the  Act. 
Sec.  195  authorizes  the  directors  to  borrow  money  and 
issue  bonds  for  the  purpose  of  building  a  school  house 
when  authorized  by  a  majority  of  the  votes  cast  at  an 


election  held  for  that  purpose.  Section  198  is  as  follows: 
"When  it  is  desired  to  hold  an  election  for  the  purpose 
of  borrowing  money,  the  directors  of  the  district  shall 
give  at  least  ten  days  notice  of  the  election,  by  posting 
notices  in  at  least  three  of  the  most  public  places  in  the 
district.  Such  notices  shall  specify  the  place  where 
such  election  is  to  be  held,  the  time  of  opening  and  clos- 
ing the  polls,  and  the  question  to  be  voted  upon,  which 
notice  may  be  in  the  following  form,  to-wit: 
NOTICE   OF  ELECTION 

Notice    is   hereby   given   that  on day 

of 1 .... ,  an  election     will    be     held     at 

school  district  No in 

County,  Illinois,  for  the  purpose  of  voting  "For  or 
"Against"  the  proposition  to  issue  bonds  of  district  No 

to 
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the  amount  of dollars  ' 

due  (here  insert  the  times  of  payment,  giving  the  amount 
falling  due  in  each  year,  if  the  bonds  mature  at  differ- 
ent days),  which  bonds  are  to  bear  interest  at  the  rate 
of per  cent  per  annum,  payable annually. 

The  polls  will  be  opened  at o'clock 

M.,  and  closed  at   o'cock M. 

Dated    this   day day  of    1 . . 

A B President. 

C D Clerk." 

There  is  some  evidence  that  some  notices  for  some 
kind  of  an  election  were  posted  in  different  places  but 
none  of  the  posted  notices  nor  copies  of  them  were  pre- 
served by  the  directors.  The  president  and  clerk  test- 
ified from  their  recollection  that  the  form  of  the  notices 
of  election  was  as  follows: 

"Notice  of  Election. 

Notice  is  hereby  given  that  on  the  7th  day  of  April, 
1917,  an  election  will  be  held  at  the  Liberty  School,  Dist. 
No.  5,  in  DeWitt  County,  Illinois,  for  the  purpose  of 
voting  for  or  against  the  propositon  to  issue  bonds  in 
District  No.  5,  Town  21,  Range  2,  East  of  3rd  P.  M.  to 
the  amount  of  Eighteen  Hundred  Dollars  ($1800.00)  for 
the  purpose  of  building  a  one  room  School  House,  said 
bond  to  be  issued  in  two  equal  payments,  one  to  mature 
the  first  of  April,  1918,  the  second  to  mature  the  first 


of  April,  1919,  which  bonds  are  to  bear  interest  at  the 
rate  of  not  more  than  6  per  cent  per  annum,  payable  an- 
nually. 

The  polls  will  be  opened  at  1  o'clock  P.  M.  and  closed 
at  3  o'clock  P.  M.  Dated  this  27th  day  of  March,  1917. 
(Ab.  11). 

William  Bethel,  President. 
B.  E.  Herrington,  Clerk." 
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There  were  no  printed  ballots  and  but  four  votes  were 
cast  at  the  election.  Each  of  the  four  voters  took  a 
blank  piece  of  paper  and  wrote  thereon  the  single  word 
"Yes."  The  clerk  testified  that  the  proposition  suppos- 
ed to  be  voted  on  was  written  with  chalk  on  three  black 
boards  in  the  school  building  where  the  election  was 
held,  and  according  to  his  memory  was  as  follows:  "Pro- 
position for  voting  of  bonds  to  the  amount  of  $1800.00 
for  the  purpose  of  building  a  one,  one  room  school  house, 
said  bond  to  be  issued  in  two  payments  of  $900.00  one 
to  mature  April  1,  1918,  and  one  to  mature  April  1,  1919, 
said  bonds  to  draw  interest  not  to  exceed  6  per  cent." 
If  in  fact  there  were  any  alleged  notices  posted  for  said 
election  in  the  form  testified  to  by  the  witnesses  for 
appellants,  they  were  for  an  election  to  vote  on  the  pro- 
position "for  or  against"  the  issuance  of  bonds.  No  bal- 
lots containing  any  proposition  of  any  kind  whereby  a 
voter  could  vote  intelligently,  either  for  or  against  the 
issuance  of  bonds,  were  provided.  The  four  persons  who 
did  vote,  (who  were  the  judges  and  clerks  of  the  elec- 
tion), wrote  the  word  "Yes"  upon  blank  pieces  of  paper 
and  these  were  the  only  ballots  cast  at  the  election.  Such 
a  ballot  "for  or  against"  a  proposition  means  nothing  as 
there  is  no  way  of  knowing  whether  the  voter  by  such 
a  ballot  was  in  favor  of  the  proposition  or 
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against  it.  The  supposed 
proposition  as  written  on  the  black  boards  near  the  poll- 
ing booth,  by  some  one  not  disclosed  by  the  evidence, 
cannot  be  availed  of  to  uphold  the  contention  that  a 
ballot  marked  "Yes"  meant  that  the  voter  casting  the 
ballot  favored  such  proposition,  for  reasons  to  obvious- 
to  mention.     The  ballots  cast  meant  nothing  and  there 


was  no   election   upon    the   proposition  which    the    law 
could  recognize..    People  vs  Worley,  260  111.  536;  People 

vs  Sullivan  247,  111.  176.     The  decree     of     the    Circuit 

Court  is  affirmed. 
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212  I.A.  640 


"•■^RANK  T.   MOLONEY,  TRUSTEE,   mj)  THE  STATE 
NAJIONAL  BANK  OF  MATTOOn/lLINOIS 
Appellants, 
vs 
CHARLES  E. /-INDLEY, 
Ap^llee. 
JAMES  L.  PmENBAUMi 
BERTHA  FIGi^BAI 

Appeal  from  Circuit  Court   Cumberland   Count.v. 

ELDREDGE  P.  J. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cumberland  County  dismissing  a  bill  for  want  of 
equity  filed  by  appellants,  who  were  com.plainants,  to 
correct  and  foreclose  a  mortgage. 

James  L.  Figenbaum  and  Bertha  Figenbaum  were 
the  owners  of  the  undivided  one-half  of  120  acres  in  the 
northwest  quarter  of  Section  31,  Town?hip  10,  Range  7 
E.  third  P.  M.,  in  Cumberland  County.  Charles  E.  Lind- 
ley,  the  appellee,  owned  the  other  undivided  half  of  said 
premises.  The  Figenbaums,  being  indebted  to  the  State 
National  Bank  of  Mattoon  upon  a  promissory  note  for 
the  principal  sum  of  $950.00  on  November  2,  1915  ex- 
ecuted their  deed  of  trust  to  Frank  T.  Moloney,  trustee, 
to  secure  the  same.  In  this  deed  of  trust  the  premises  are 
described  as  being  in  Township  9.  This  deed  of  trust  was 
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the  third  mortgage  incumberance  upon  the  undivided  in- 
terest of  the  Figenbaums  in  the  premises.  There  was  a 
first  mortgage  to  the  Prudential  Life  Insurance- Company 
to  secure  a  debt  of  $3,000.00  and  a  second  mortgage  to 
Walter  C.  Lindley,  as  trustee,  to  secure  a  debt  of  $2,100.- 
oo.  On  July  15,  1916,  the  Figenbaums  conveyed  and 
quitclaimed  to  appellee.  Charles  E.  Lindley,  their  un- 
divided one-half  interest  in  said  premises  subject  to  all 
the  mortgage  incumberances  thereon  for  the  consider- 
ation of  $150,  which  deed  was  recorded  on  July  18,  1916. 
This  deed  also  described  the  land  as  being  in  Township 
9.     On  October  19,  1916,  appellee  received  a  letter  from 


said  Moloney,  trustee,  (who  was  also  president  of  the  ap- 
pellant bank),  statinff,  "We  have  been  advised  that  you 
purchased  the  James  L.  Figenbaum  farm,  and  wish  to 
notify  you  herewith  that  we  hold  a  mortgage  amounting 
to  $950.00  which  be  due  November  2,  1916,  together  with 
one  year's  interest  on  same. 

"You  Will,  therefore,  please  arrange  for  same  when 
due,  and  oblige." 

After  appellee  received  this  letter  and  after  a  sub- 
squent  conversation  by  him  with  Moloney  over  the  tele- 
phone, A.  W.  Lindley,  on  behalf  of  appellee,  took  the 
quitclaim  deed  to  the  Figenbaums  who  consented  that 
the  description  therein  might  be  corrected  by  changing 
the  Township  number  from  9  to  10.  This  was  done  and 
the  Figenbaums  on  November  8, 
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191(i,  re-acknow- 
ledged the  deed  so  corrected  and  redelivered  it  to  ap- 
pellee who  had  it  re-recorded  on  November  10,  1916. 

On  November  11,  1916,  the  Figenbaums  executed  a 
new  trust  deed  to  Moloney  as  trustee  properly  describing 
the  land  as  being  in  Tov/nship  10,  which  v/as  also  record- 
ed. 

The  bill  filed  by  appellants  to  foreclose  the  trust 
deed  charges  that  the  misdescription  in  the  original 
trust  deed  was  a  mutual  mistake  and  asks  to  have  the 
same  corrected  and  charges  that  the  title  of  appellee  to 
the  undivided  one-half  of  said  premises,  derived  by  vir- 
tue of  said  quitclaim  deed  from  the  Figenbaum.s,  is  sub- 
ject to  the  lien  of  the  trust  sought  to  be  foreclosed.  The 
answer  of  appellee  among  other  things  avers  in  substance 
that  at  the  time  he  purchased  the  undivided  one-half  in- 
terest of  the  Figenbaums  in  said  premises  in  Section  10, 
he  had  no  knowledge,  actual  or  constructive,  of  the  trust 
deed  of  appellants.'  The  Figenbaums  defaulted  but  no 
■decree  was  entered  against  them.  The  proofs  were 
heard  in  open  court  before  the  Chancellor,  who  found 
that  appellee,  by  virtue  of  said  quitclaim  deed,  became 
a  botta  fida  purchaser  for  value  of  the  premises  in  Town- 
ship 10  without  any  notice  of  any  claim,  right,  title,  in- 
terest, equity  or  estate,  in  or  to  the  same  or  any  part 
thereof  in  Moloney,  as 
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trustee,  or  the  State  National 
Bank  of  Mattoon  and  dismissed  the  bill  as  to  appellee 
for  want  of  equity. 

Upon  the  question  of  actual  notice,  James  Figen- 
baum  testified  that  he  told  appellee,  before  he  executed 
the  quitclaim  deed  to  him,  of  tihe  trust  to  Moloney.  He 
also  testified  that  he  told  A.  W.  Liudley,  who  was  negot- 
iating with  him  for  the  sale  of  the  premises  on  behalf 
of  appellee,  that  he  would  give  a  moitgage  to  secure  the 
$950.00  note.  Mrs.  Figenbaum  testified  that  she  heard 
her  husband  tell  appellee  about  appellants  mortgage. 
Appellee  and  A.  W.  Lindley  each  flatly  deny  that  they  re- 
ceived any  such  information  from  the  Figenbaums  and 
their  testimony  is  more  or  less  corroborated  by  circum- 
stances. The  Chancellor  heard  these  witnesses  testify 
and  was  in  a  much  better  position  to  determine  their 
credibiljity  than  we  are.  Where  the  evidence  is  heard 
in  open  court  upon  the  oral  testimony  of  witnesses,  the 
finding  by  the  court  of  the  ultimate  facts  will  not  be 
disturbed  by  a  court  of  review,  unless  in  such  finding 
there  has  been  a  clear  and  palpable  error.  Rackley  vs 
Rackley,  151  111.  332;  Williams  vs  Electric  Company  160, 
111.  526;  Greensfelder  vs  Corbett  190  111.  565. 

It  is  contended  that  because  the  original  deed  from 
the  Figenbaums  to  appellee  contain  the  same  description 
of  the  Township  as  number  9,  appellee  was  in  duty  bound 
to  examine  the  records  and 
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the  indexes  pertaining  to  that 
township,  and  if  he  had  done  so,  he  would  have  found  the 
record  of  the  Moloney  trust  deed,  and  he  is  therefore 
charged  with  constructive  notice  of  the  same.  The  ne- 
gotations  for  the  purchase  of  the  Figenbaums  interest 
were  mostly  carried  on  by  A.  W.  Lindley,  who  was  a 
cousin  of  appellee,  and  acted  in  his  behalf.  The  deed 
was  in  fact  delivered  to  A.  W.  Lindley,  who,  before  he 
turned  over  the  check  of  appellee  for  the  payment  of 
the  consideration,  requested  the  abstractor  to  examine 
the  records  in  regard  to-  the  tract  in  Township  10  for  the 
purpos  of  ascertaining  if  there  had  been  any  change  in 
the  title  or  incumbrances  pla,ced  thereon  since  the  date 
of  his  abstract,  and  received  the  information  that  there 


had  been  no  change  therein.  Appellee  himself  was  a 
farmer  who  already  owned  the  other  undivided  one-half 
interest  in  the  land  and  knew,  as  a  matter  of  fact,  that 
it  was  located  in  Township  10.  No  duty  involved  upon 
appellee  to  examine  the  records  or  indexes  to  lands  in 
Township  9  to  ascertain  whether  the  grantors  might 
have  theretofore  com'eyed  the  lands  in  Township  10  un 
der  a  misdescription.  The  record  is  notice,  so  far  as 
land  is  correctly  described,  and  no  further,  unless  it  is 
apparent  from  the  record  itself  that  there  is  a  misdes- 
cription. Thorpe  vs  Helmer,  275  111.  86;  Slocum  vs  O'Day 
174  111.  215;  Harms  vs  Coryell,  177 
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111.  496.  The  burden 
was  upon  appellants  to  show  notice  and  the  proof  thereof 
must  be  clear  and  positive  in  order  to  defeat  the  title  of 
a  subsequent  purchaser.  Robertson  vs  Wheeler,  162  111- 
580.  Facts  showing  mere  suspicion  on  the  part  of  the 
purchaser  or  want  of  caution  are  not  sufficient  to  charge 
the  purchaser  with  notice.  Grundies  vs  Reid,  107  111. 
304;  Anthony  vs  Wheeler,  130  111.  135.  The  record  of  the 
trust  deed  describing  the  land  as  being  in  section  9  was 
not  constructive  notice.  Curtis  vs  Root,  28  111.  367;  Wait 
vs  Smith,  92  111.  394.  The  correction  of  the  deed  in  the 
manner  mentioned  would  not  destroy  its  validity.  Ab- 
bott vs  Abbott,  189  111.  448;  Baker  vs  Baker,  2.39  111.  83: 
Prettiman  vs  Goodrich,  23  111.  270.  Many  other  reasons 
are  advanced  by  appellants  why  appellee  should  be 
charged  with  constructive  notice  but  they  are  without 
merit. 

While  the  consideration  in  the  deed  is  expressed  as 
$150.00  the  real  consideration,  which  includes  the  as- 
sumption of  the  two  prior  mortgages,  unpaid  interest 
and  taxes,  and  other  items,  amounted  to  approximately 
$4,200.00,  which  the  evidence  shows  was  all  or  more 
than  the  undivided  half  interest  of  the  Figenbaums  in 
the  land  was  worth.  We  have  carefully  examined  the 
evidence  in  this  case  and  conclude  that  it  fully  sustains 
the  decree,  which  is  therefore  affirmed. 
Page  6 


GE^.  NO.  6854.     APRIL  TERM  A.  y.  1918.     AG.  NO.  7 

\PEOPLE  OF  THE  STATEibF  ILLINOIS 
Defendant     in  iErr 
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JAMES  BRACKEN,  /laintiff  in  Error. 
Error  to  (^ircuit  Cou/t  Vermillion  County. 


ircuit  Cou/t  Veri 


ELDREDGE  P.  J. 

The  plaintiff  in  errror  was  indicted  at  the  October 
Term,  1917,  of  the  Circuit  Court  of  Vermillion  County 
for  selling  liquor  without  a  license  in  less  quantity  than 
one  gallon,  contrary  to  the  provisions  of  the  Dram  Shop 
Act.  Upon  a  trail  he  was  convicted  and  sentenced  to 
pay  a  fine  of  .$50.00  and  to  confinement  in  the  county 
jail  for  a  period  of  ten  days. 

The  offense  was  committed  in  the  city  of  Danville, 
which  had  become  anti-saloon  territory  in  1917,  and  the 
error  assigned  is  that  the  prosecution  should  have  been 
had  under  the  Local  Option  Act  of  1907,  on  the  ground 
that  the  Dram  Shop  Act  was  suspended  or  repealed  by 
the  Local  Option  Act  by  the  adoption  of  the  latter  by 
the  city  of  Danville.  In  support  of  this  contention,  it  is 
argued  that  the  two  acts  are  repugnant  to  each  other 
and  that  the  Dram  Shop  Act  can  have  no  application  to 
localities  which  have  adopted  the  Local  Option  Act.  The 
Local  Option  Act  does  not  repeal,  amend  or  revive  any 
otner  act  and 
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its  only  effect  is  to  withdraw  those  lo- 
calities which  have  adopted  the  act  from  the  operation 
of  existing  laws  by  which  the  sale  of  liquor  is  licensed, 
regulated  or  prohibited.  The  offense  described  in  the 
Dram  Shop  Act  is  the  selling  of  intoxicating  liquor  in  less 
quantity  than  one  gallon  or  in  any  quanity  to  be  drank  on 
the  premises,  while  that  provided  by  the  Local  Option 
Act  is  the  selling,  bartering  or  exchange  of  any  intoxica- 
ting liquor  in  any  quanity.  People  vs.  McBride,  234  111. 
146.  It  was  held  in  the  case  of  City  of  Decatur  vs 
Schlick,  269  111.  181,  that  a  prosecution  could  be  had  un- 
der a  municipal  ordinance,  prohibiting  the  sale  of  the 
same  in  a  city  which  had  adopted  the  Local  Option  Act. 


To  the  same  effect  is  the  case  of  City  of  Lewistown  vs. 
Harrison,  282  111.  461.  In  the  case  of  People  vs  Gardt, 
]7b  111.  Ap.  80,  it  was  held  that  convictions  could  be  had 
for  \ioIati(ins  of  the  Dram  Shon  Act  and  of  the  Local 
Upti(>n  Act  under  different  counis  in  the  same  informa- 
tioii.  Pi.e  two  acts  are  not  inconsistent  or  repugnant  to 
each  other  and  do  not  embrace  the  same  offenses  and 
there  in  no  legitimate  reason  why  a  prosecution  cannot 
be  maintained  under  the  Dram  Shop  Act,  even  when 
such  violation  took  place  in  tei-ritory  which  had  adopted 
the  Local  Option  Act.  What  has  been  said  disposes  of 
the  other  errors  assigned  and  the  judgment  of  the  Cir- 
cuit Court  is  affirmed. 
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WALTER  WILSON,  Defendant  i 
vs 
WILLIAM  BLACK,  Plaintiff  in  g^or 
Error  to  Moultrie 
Opinion  Per  Curiam 

Walter  Wilson  sued  William  Black  before  a  justice 
of  the  peace  to  recover  damages  for  an  alleged  breach 
of  warranty  in  the  sale  of  a  horse.  An  appeal  was  taken 
from  the  judgment  before  the  justice  to  the  circuit  court 
where  a  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$100  on  which  judgment  was  rendered.  Defendant  pros- 
ecutes this  writ  of  error. 

The  evidence  shows  that  plaintiff  in  error  held  an 
auction  sale  at  which  a  horse  was  sold  to  defendant  in 
error  for  $202.-50.  The  horse  was  warranted  by  plaintiff 
to  be  sound  but  was  a  "dummy."  The  symptons  of  a 
dummy  horse  are  that  it  has  a  poor  circulation  to  such 
an  extent  that  its  brain  is  affected  making  it  without 
feeling  at  times,  so  that  when  struck  with  a  whip  it  will 
not  respond;  when  standing  it  crosses  one  foreleg  over 
the  other  and  at  times  it  will  drop  down  on  its  knees 
either  in  the  stable  or  on  the  highway.  The  evidence 
shows  that  the  horse  was  so  affected  although  the  plain- 
tiff in  error  offered  evidence  of  neighbors  to  the  effect 
that  they  had  not  noticed  any  such  symptons  but  he  did 
not  testify  himself.  The  verdict  is  sustained  by  the  pre- 
ponderance of  the  evidence.  Plaintiff  in  error  also  con- 
tends that 
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after  the  sale  defendant  in  error  before 
carrying  out  the  terms  of  sale  discovered  that  the  horse 
had  a  splint  and  asked  for  an  allowance  for  that  defect 
and  that  the  parties  left  it  to  one.  Gripe,  to  decide  if 
any  reduction  should  be  made  for  the  splint  and  he  de- 
cided that  a  veterinarian  would  not  call  a  splint  a  blem- 
ish. The  dummy  defect  was  not  apparent;  it  was  at  that 
time  unknown  to  defendant  in  error  and  no  witness  tes- 
tifies that  that  question  was  submitted  to  Gripe  to  ar- 
bitrate. 
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The  only  complaint  made  concernine:  the  instruct- 
ions is  that  defendant  in  error's  instructions  do  not  make 
any  reference  to  the  alleged  arbitration.  Since  no  wit- 
ness testified  that  the  question  of  the  horse  being  a 
dummy  was  submitted  to  arbitration,  there  is  no  rever- 
sible error  in  the  instructions.  The  jury  were  fully  in- 
structed on  plaintiff  in  error's  theory  at  his  requset. 
The  judgment  will  be  affirmed. 

Affirmed 
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H.  M.  G^^SWOLD  and  J.  f .  ARMSTRONG, 

\       AppelU 

Appek  fro  1]/ Sangamon. 

Opinion  Per  Curiam 

On  September  23,  1916,  Upton  L.  Renshaw  sued  out 
a  writ  of  replevin  claiming  that  he  was  entitled  to  the 
possession  of  certain  personal  property  wrongfully  taken 
from  him  and  detained  by  H.  M.  Griswold  and  J.  E. 
Armstrong.  Under  the  writ  the  property  was  taken  and 
delivered  to  plaintiff.  Previous  to  serving  the  writ  he 
had  tendered  to  Armstrong  $106.50  which,  by  a  replica- 
tion to  a  plea  of  the  appellees  filed  in  the  replevin  suit, 
he  admitted  he  owed  to  Armstrong  on  a  note  secured  by 
a  chattel  mortgage  on  the  property  replevied.  When 
the  writ  was  sued  out,  the  plaintiff  deposited  the  tender 
with  the  clerk  of  the  court  for  the  defendants.  At  the 
November  Term  of  court  the  case  was  continued  on  mot- 
ion of  plaintifP. 

At  the  May  term,  plaintiff  entered  -6  motion  for 
leave  to  withdraw  the  tender,  which  was  allowed,  and 
the  money  tendered  was  repaid  to  him. 

On  June  11th,  1916,  the  suit  in  replevin  was  dismiss- 
ed on  a  motion  of  plaintiff  entered  by  M.  A.  Woodruff, 
his  attorney.  On  the  same  day  the  court  heard  evidence 
presented  by  defendants  concerning  the  right  of  plaintiff 
to  the  possession  of  the  property  replevied  and  found 
that  Armstrong  had  a  special  interest  in  the  property. 
Judgment  was  entered 
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in  the  alternative  that  plain- 
pay  $306.50  to  Armstrong  within  ten  days  or  make  re- 
turn of  the  property  replevied  within  that  time. 

On  June  16th,  the  plaintiff  procured  another  attor- 
ney and  entered  a  motion  to  vacate  the  order  of  dismiss- 
al and  to  set  aside  the  judgment  and  all  orders  made  in  the 
cause.  He  filed  an  affidavit  with  his  motion  setting  forth, 
that  when  the  writ  of  replevin  was  sued  out  he  was  iiide'r?- 


led  to  defendants  in  the  sum  of  $106.50  which  was  past 
due  and  secured  by  a  chattel  mortgage  on  the  property 
replevid,  but  that  they  claimed  $276.50;  that  relying  on 
the  advice  of  others,  he  believed  that  when  they  refused 
to  accept  the  tender  he  had  the  right  to  withdraw  it, 
and  that  he  was  told  to-  dismiss  his  suit  and  relied  and 
acted  on  such  advice,  and  that  he  was  further  informed 
that  nothing  could  be  done  with  the  cause,  except  that 
the  defendants  would  have  a  right  to  bring  an  action  on 
his  replevin  bond,  which  could  not  be  heard  until  the 
next  term  of  court;  that  he  was  ignorant  of  the  prov- 
isions of  Section  22  of  Chapter  119  of  the  Statute,  and 
had  he  been  advised  of  such  statute  he  would  have  had 
his  witnesses  present  and  presented  his  defence  to  the 
claim  of  defendants. 

The  court  denied  the  motion  and  plaintiff  appeals. 

Under  Section  22  of  the  Replevin  Act,  if  the  plaintiff 
fails  to  prosecute  his  suit  with  effect  or  suffers  a  non 
suit  or  discontinuance,  judgment  shall  be  given  for  the 
return  of  the  property  and  damages,  or  if  the  property 
was  held  for  the  payment  of  any  money,  the  judgment 
may  be 
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in  the  alternative  that  the  plaintiff  pay  the 
amount  for  which  the  property  was  rightfully  held  with 
proper  damages  within  a  given  time  or  make  return  of 
the  property.  This  statute  has  been  in  force  since  1845. 
Appellant,  when  he  made  the  motion  to  vacate  the  or- 
ders entered  at  the  May  term,  did  not  repay  the  tender 
into  court.  He  had  by  the  writ  of  replevin  taken  prop- 
erty from  appellees,  on  which  he  had  given  a  chattel 
mortgage  that  was  past  due  and  unpaid  and  under  which 
they  were  in  possession  of  the  property.  He  had  pro- 
cured a  continuance  of  the  replevin  suit  and  when  it  was 
again  reached  for  trail  on  the  advice  of  his  attorney  he 
dismissed  his  suit,  as  he  states,  under  the  belief  and  ad- 
vice that  all  appellees  could  do  was  bring  a  suit  on  his 
bond  which  could  not  be  tried  until  the  next  term  of 
court. 

If  it  be  conceded  that  the  affidavit  of  appellant 
shows  a  meritorious  defence  to  a  part  of  the  claim  of  ap- 
pellees, the  affidavit  admits  appellees  had  o  just  claim 
against  the  property  replevied  and  that  appellant  with- 
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drew  the  tender  of  the  amount  he  admits  to  be  justly 
due  before  he  dismissed  his  suit. 

The  only  excuse  that  appellant  presents  for  not 
prosecuting  his  suit  is  that  he  was  wrongfully  advised 
that  all  that  appellee  could  do  was  bring  a  suit  on  his 
bond  and  that  that  suit  could  not  be  heai'd  until  the  next 
term  of  court.  He  had  an  attorney  and  the  motions  to 
withdraw  the  tender  and  dismiss  the  suit  were  made  by 
appellant  through  his 
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attorney.     No  claim  is  made  that 
appellees  in  any  way  mislead  the  appellant. 

Such  a  motion  is  addressed  to  the  legal  discretion  of 
the  trail  court.  To  have  granted  the  motion  of  appel- 
lant would  be  to  place  a  premium  on  chicanerj-  and  fraud. 
All  the  actions  of  appellant,  as  shown  by  his  affidavit 
after  he  had  obtained  possession  of  the  property,  appear 
to  have  been  taken  for  the  purpose  and  with  the  view 
of  postponing  the  trail  and  delaying  justice.  The  trail 
court  did  not  commit  any  error  in  denying  the  motion. 
The  judgment  is  affirmed. 

Affirmed. 
Page  4 


ftwfiifln  sif!  '<;ti  fv/ 


lien*  sdl' 
.no'rfortt  0 


GEN.  NO.  6S55. 


APRIL  TERM  IS/S. 


THE  PEOPLE  OF  THE  STi^ 
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AG.  NO.  8. 
E  OF  ILLINOIS, 
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.   JOSEPH  M/MOSES, 
V  / 

\  / 

\  Plaintiff/in  Error, 

EVroryCo  Hancock. 

Opinion  Per  Curiam 

Joseph  M.  Moses,  together  with  Arthur  Wilson,  were 
upon  a  trial  by  a  jury  found  guilty  of  the  crime  of  con- 
spiracy to  obtain  money  from  Mary  G.  Carr  by  means  of 
false  pretenses,  and  the  punishment  of  each  defendant 
was  fixed  by  the  verdict  at  imprisonment  in  the  peniten- 
tiary for  the  term  of  eighteen  months.  After  overrul- 
ing motions  for  a  new  trial  and  in  arrest  of  judgment, 
the  court  sentenced  plaintiff  in  error  to  the  penitentiary 
for  the  period  of  eighteen  months  or  until  discharged  by 
due  process  of  law.  Joseph  M.  Moses  has  sued  out  Ihis 
writ  of  error  to  review  that  judgm.ent. 

It  is  urged  that  the  court  erred  in  overruling  a  tio- 
tion  to  quash  each  count  .of  the  indictment  and  the  mo- 
tion in  arrest  of  judgment,  for  the  reasons  that  none  of 
the  counts  either  a'lege  that  the  false  pretenses  were 
made  with  the  intent  to  defraud  or  what  the  false  Pre- 
tenses were.  The  first  count  of  the  indictment  alleges 
that  Joseph  M.  Moses  and  Arthur  Wilson  on  the  21st  day 
of  June,  1917,  did  unlawfully  and  feloniously,  with  fraud- 
ulent and  malicious  intent  wrongfully  and  wickedly  to 
obtain  money  from  Mary  G.  Carr  by  means  of  false  pre- 
tenses conspire,  combine,  confederate  and  agree  togeth- 
er with  each  other  to  then 
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and  there  unlawfully  and 
fraudulently  obtain  from  Mary  G.  Carr  seventy-five  dol- 
lars by  means  of  false  pretenses,  etc.  Other  counts  are 
similiar  with  the  exception  that  they  allege  a  conspiracy 
to  obtain  property,  a  check,  and  a  bank  check  of  the  val- 
ue of  seventy  five  dollars. 

Under  Section  46  of  the  Criminal  Code,  the  section 


concerning  conspiracy  to  obtain  money  or  property  by 
false  pretense,  a  count  need  not  anee:e  an  intent  to  cheat 
and  defraud  and  no  allegation  showing  the  character  of 
the  false  pretenses  in  necessary.  People  vs.  Warfield, 
261  111.  293;  People  vs.  Smith,  239  111.  91;  People  vs.  Nail, 
242  111.  284;  People  vs.  Poindexter,  243  111.  68.  There  was 
no  error  in  overruling  the  motion  to  quash  and  the  mo- 
tion in  arrest. 

It  is  contended  that  there  is  no  evidence  to  sustain 
the  verdict.  Plaintiff  in  error  and  his  co-defendant 
claim  to  be  physicians,  but  there  is  no  proof  in  the  record 
that  either  of  them  is  licensed  to  practice  medicine  in 
Illinois.  Plaintiff  in  error  claims  to  be  a  specialist  in 
the  treatment  of  diseases  of  the  eye,  ear,  nose  and 
throat.  They  made  an  arrangement  under  which  they 
were  to  travel  about  the  country  districts  in  the  state 
looking  up  chronic  cases  for  treatment,  plaintiff  in  error 
to  make  the  examinations  and  his  co-defendant  to  do  the 
soliciting.  They  operated  under  the  name  of  J.  M.  Moses 
&  Company,  Specialist.  Under  their  arrangement  the 
examinations  by  plaintiff  in  error  were  to  be  free,  and  if 
the  patient  after  such  examination  desired  treatment 
then  they  were  to  treat  the  patient  under  such  contract 
as  they  could  make.     For 
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some  time  they  had  made 
Quincy  their  headquarters.  They  had  been  working  out 
from  Loraine  for  a  few  days  prior  to  June  21,  1917,  trav- 
eling about  the  country  in  an  automobile  with  a  hired 
driver  of  whom  they  made  enquiries  as  to  the  age  and 
financial  condition  of  the  people  whose  houses  they  pass- 
ed. On  the  morning  of  the  21st  of  June,  they  drove  by 
the  residence  of  Mrs.  Carr  and  having  first  found  out 
that  slie  was  an  elderly  widow  of  means  who  had  a  dau- 
ghter, they  stopped  at  the  house  and  Wilson  went  in, 
presented  their  business  card  and  learning  that  the 
daughter  was  not  at  home  made  an  arrangemient  to  caii 
in  the  afternoon  when  the  daughter  would  be  home. 

They  returned  to  the  Carr  residence  in  the  after- 
noon and  both  plaintifl'  in  error  and  Wilson  went  to  the 
house  when  plaintiff  in  error  said  to  Mrs.  Carr  and  her 
daughter  that  he  had  come  to  examine  the  lungs  of  the 
daughter.     The  daughter  said  she  did  not  want  to  be  ex- 


amined  and  Moses  said  he  had  to  examine  her  and  that 
he  had  authority  to  make  the  examination  from  the 
State  Poard  of  Health.  She  then  submitted  to  his  or- 
der and  he  examined  her  in  a  chair  and  in  bed.  They 
then  told  the  mother  that  her  daughter's  Kmgs  were 
badly  affected,  that  she  had  consumption  and  had  a  spot 
on  her  lunrs  as  large  as  half  a  dollar;  that  if  she  v/ould 
take  treatment  they  would  cure  her  and  if  she  didn't  she 
would  be  dead  in  a  year  and  a  half.  The  mother  protest- 
ed against  her  daughter  taking  treatment  from  them, 
whereupon  they  told  her  the  daughter 
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would  have  to, 
as  they  had  authority  from  the  State  Board  of  Health  to 
place  her  in  Dwight  Sanitarium.  Mrs.  Carr  •  protested 
that  they  could  not  do  that  without  her  consent  and  they 
told  her  they  had  authority  from  the  State  Board  of 
Health  to  take  her  the  same  as  if  she  was  insane,  and 
that  she  could  not  see  her  relatives;  that  the  State 
would  pay  for  the  treatment,  if  Mrs.  Carr  was  not  able 
to,  but  if  she  was  she  would  have  to  pay.  The  motiier 
and  daughter  still  protesting  against  any  treatment,  they 
started  apparently  to  leave  stating  they  would  send  some 
one  who  would  take  her  within  the  next  twenty-four 
hours.  Moses  got  into  the  automobile  and  Mrs.  Carr 
ca'led  to  Wilson,  who  told  the  chauffeur  to  "make  a  stall" 
by  going  for  a  bucket  of  v/ater.  They  then  succeeded 
after  considerable  discussion  in  securing  a  check  for  $75 
from  Mrs.  Carr  which  they  immediately  cashed  at  the 
first  bank  they  could  reach.  Neither  plaintiff  in  error  or 
his  co-defendant  had  any  authority  for  such  action  or 
statements  from  the  State  Board  of  Health.  The  daug- 
hter had  no  symptoms  of  tuberculosis  and  was  well  and 
there  is  no  tuberculosis  sanitarium  at  Dwight.  The 
check  was  obtained  by  the  false  pretenses  of  the  plain- 
tiff in  error  and  his  co-defendant  in  pursuance  of  their 
arrangement.  The  evidence  sustains  the  verdict  beyond 
a  doubt. 

It  is  further  insisted  that  the  court  erred  in  sentenc- 
ing the  plaintiff  in  error  to  the  penitentiary  for  18 
months.  The  contention  of  plaintiff  in  error  is  that  under 
the  act  of  1917,  in  relation  to  sentence  and  commitment 


to  the  penitentiary  of  persons  convicted  of 
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crime  the 
sentence  shall  be  a  general  sentence  and  the  courts  shall 
not  fix  the  limit  or  duration  of  such  imprisonment,  and 
the  term  shall  be  for  not  less  than  the  minimum  nor 
greater  than  the  maximum  provided  by  'aw  for  the  of- 
fence of  which  the  person  stands  convicted. 

The  statute  provides  that  the  penalty  for  conspiracy 
to  obtain  money  or  other  property  by  false  pretenses 
"shall  be  imprisonment  in  the  penitentiary  not  exceed- 
ing five  years  or  fine  not  exceeding  $2000  or  both." 

The  parole  act  of  1909  was  very  similar  to  the  pre- 
sent one  and  it  was  held  in  People  vs.  Hartsig,  249  111.  348 
that  that  law  did  not  app'y  to  the  crime  of  conspiracy 
under  Section  46  of  the  Criminal  Code  for  the  reason  that 
the  parole  act  only  applies  to  offences  where  there  is  a 
minimum  and  a  maximum  term  of  confinement,  and 
there  is  no  minimum  term  of  confinement  fixed  by  the 
statute  for  conspiracy  to  obtain  money  by  false  pretenses 
hence  the  judgment  must  fix  the  punishment.  People 
vs.  Turner,  261  111.  84;  People  vs.  Hartenbower  283  111. 
591.  The  statute  fixing  the  penalty  at  imptisonment  or 
fine  or  both,  it  was  the  province  of  the  jury  to  fix  the 
penalty. 

If  the  verdict  and  judgment  were  erroneous  in  fix- 
ing the  term  of  imprisonment,  even  then  such  parts  of 
the  verdict  and  judgment  would  be  considered  surplusage 
and  the  judgment  would  be  reversed  and  the  cause  re- 
manded for  resentence  only.  People  vs.  Coleman,  251 
111.  497;  People  vs.  Warfield,  172  111.  App.  1. 
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Complaint  is  a'so  made  that  an  instruction: — "The 
court  instructs  you  that  if  you  believe  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants  committ- 
ed the  crime  charged  in  manner  and  form  as  charged 
in  the  indictment,  you  should  find  them  guilty."  given 
for  the  people  is  erroneous.  This  instruction  was  appro- 
ved in  People  vs.  Nail,  242  111.  284,  and  Parker  vs  People, 
97  111.  32,  which  were  indictments  for  conspiracy;  there 
was  no  error  in  giving  instructions. 

Lastly  it  is  insisted  that  the  court  erred  in  giving 


oral  instructions  to  the  jury  conserninf?  the  law  of  the 
case.  The  foundation  for  this  contention  is  that  after 
the  court  had  read  the  instructions  to  the  jury  including 
the  different  forms  of  verdict,  the  court  gave  them  two 
blank  forms  of  verdict  and  told  them  if  they  found  the 
defendants  guilty  they  cou'd  use  the  form  marked  A, 
by  filling  in  the  blanks,  and  if  they  found  the  defend- 
ants not  guilty  them  could  use  form  B,  which  they 
should  sign  by  the  foreman.  The  court  fully  instruct- 
ed the  jury  in  writing  as  to  the  form  of  their  verdict 
and  there  was  no  error  in  furnishing  the  jury  blank 
forms,  one  of  which  they  might  use  by  fi'ling  in  the 
blanks  after  they  had  agreed  on  their  verdict.  Smith 
vs.  People  142  111.  117;  Illinois  C.  R.  R.  Co.  vs.  Wheeler, 
149  111.  525;  Landt  vs.McCuliough,  218  111.  607. 

There   is   no   reversible   error  in  the   case   and   the 
judgment  will  be  affirmed. 

Affirmed 

Judge   Waggoner   took   no  part  in   the  decision  of 
this  case. 
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JOSEPH  Ql/[GLEY,  Appellee. 
Appeal   f rom/City  Court  of  Canton. 


Opinion  Per  Curiam 

Eva  M  .Harrington  brought  suit  in  assumpsit  against 
Joseph  Quigley.  The  declaration  consists  of  the  common 
counts.  Attached  to  the  declaration  is  a  bill  of  partic- 
ulars which  states  that  "plaintitr's  claim  is  for  labor  as 
a  servant  for  defendant  at  his  request  from  April  10, 
1912,  until  February  1,  1917,  at  the  reasonable  rate  of 
$10  per  week,  amounting  to  the  sum  of  $2500  and  that 
although  having  demnded  the  same  from  the  defendant 
he  has  not  paid  the  same  or  any  part  thereof  and  there- 
fore the  plaintiff  brings  this  her  suit".  Attached  to 
this  bill  of  particulars  is  an  affidavit  sworn  to  by  plaintiff 
April  7,  1917,  which  states  that  "she  is  the  plaintiff  in 
the  above  entitled  cause,  that  the  nature  of  plaintiffs 
demand  is  for  wages  for  labor  as  a  servant  as  is  above 
set  forth".  The  defendant  moved  for  a  more  specific 
bill  of  particulars  and  on  Sept.  24,  1917,  the  plaintiff 
filed  a  further  affidavit,  which  states  that  there  was  a 
contract  of  marriage  entered  into  between  the  parties 
in  June  1906,  under  which  they  were  to  get  married; 
and  defendant  was  to  pay  plaintiff  the  same  wages  she 
was  earning;  that  plaintiff  had  obtained  a  divorce  July 
23,  1905,  and  her  attorney  had  informed  her  she  could 
not  marry  within  one  year  thereafter;  and  that  defen- 
dant agreed  to  consult  another  attorney  as  to  when 
plaintiff  might  legally  marry;  that 
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the  defendant,  in  ob- 
taining a  license  to  marry  plaintiff,  had  made  false 
statements;  that  the  parties  had  been  married  and  the 
defendant  in  February  1917,  after  they  had  lived  to- 
gether as  man  and  wife,  had  had  their  marriage  annulled 
and  that  plaintiff's  claim  is  for  wages  for  five  years 
preceeding  the  beginning  of  this  suit  as  above  stated. 

The  defendant  filed  pleas  of  the  general  issue,  accord 
and  satisfaction,  and  illegal  contract  of  marriage.     The 


defendant  also  filed  an  affidavit  that  "he  verily  believes 
that  he  has  a  good  defencei  to  this  suit  upon  the  merits 
of  the  whole  of  plaintiff's  demand."  Thereafter  the 
plaintiff  moved  "for  judgment  by  default"  against  the 
defendant  for  failure  to  file  an  affidavit  of  merits  setting 
forth  a  statement  of  facts  constituting  the  defence.  The 
motion  was  overruled  and  an  order  was  made  that  the 
plaintiff  reply  to  the  pleas.  The  plaintiif  elected  to 
stand  on  her  motion  for  judgment  and  I'efused  to  plead 
further,  whereupon  the  court  entered  the  following  ord- 
er, "and  afterwards,  to-wit:  on  the  6th  day  of  December 
1917,  the  court  dismisses  the  suit  of  plaintiff  for  failure 
of  plaintiff  to  comply  with  the  rule  heretofore  entered 
to  plead  to  the  pleas  of  the  defendant  instanter".  The 
plaintiff  prayed  for  and  has  perfected  this  appeal  from 
that  order. 

The  record  does  not  show  any  final  judgment  between 
the  parties.  There  is  not  even  a  judgment  against  either 
party  for  costs.  The  appellee  has  entered  a  motion  in 
this  court  to  dismiss  the  appeal  for  the  reason  it  is  not 
taken  from  a  final  judgment. 
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Appeals,  with  certain  ex- 
ceptions which  do  not  include  this  case,  may  only  be 
taken  from  final  judgments.  An  order  dismissing  a 
suit  which  does  not  render  judgment  in  favor  of  either 
party  is  not  a  final  judgment  and  is  not  an  order  from 
v^hich  an  appeal  may  be  taken.  It  is  no  bar  to  another 
suit  for  the  same  cause  of  action.  It  lacks  the  essential 
features  of  a  judgment.  Metzger  vs  Morley,  184  111.  81; 
Harvey  vs  Cochran,  103  111.  App.  577;  People  vs  Severson, 
113  111.  App.  496;  Hastings  vs  Gray  Dental  Co.,  108  111. 
App.  98;  1  Black  on  .Judgments  Sec.  31. 

The  so  called  affidavit  of  merits  filed  by  plaintiff  is 
not  such  as  is  required  by  the  statute.  It  does  not  state 
the  amount  due  or  deny  that  defendant  is  not  entitled 
to  any  just  credits,  deductions  and  set  offs. 

The  motion  of  appellee  will  be  allowed  and  the  appeal 
is  dismissed. 

Appeal  dismissed. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 
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Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
\    Hon.  Harry  Higbee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 

And  afterwards,  in  vacation,  after  said  March  term,  to-wit:§On  the  sixteenth  day  of  July 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  Court,  at  H0.  Vernon,  Illinois,  an  OPINION 
in  the  q^ords  and  figures  following:  / 


THOMAfE.  PASLEY,  Sheriff. 


APPEAL  FROM 


Circuit 


COURT 


No.  60 

March  Term,  1918, 


ayette COUNTY 


John  .Yart.ro.ugli., Jr..., 

AiDpellee 


TRIAL  JUDGE 


HON ^-   S*    ■^i'RIGHT 


Ttm  Ho.   50.  Agenda  Ho. 55. 

».,i,u-pler.  )  212 1. A.  642 

ApTxrXXant      ; 

) 
Y.  )      Ap-eal    IroDJ  J'aytti*. 

Jotw  YRrbroui?.l)i,Jr. ,      ) 

) 
Appellee        ) 


Opinion  Ijy  Kigbee,    J. 

-— oOo---. 

Kay  Hufflpler,    appellant,   brought   pujt   in   the  cir- 
cuit court  of  Fayette  county,    s^fe^ain>»t  John  Yarbrough,^r., 
appellee,    for  nece?i»ary  food,    clotiiin<j,    ".ttenticn  and  edu- 
ontSon  of  their  tw>   children   eupplied  to   them  by  her, 

Ib  May,  1903, ae  it  appear*  froa   t^ie  proof v,   appel* 
lee  left  appellant  and  their  Xno  children,    then  &fed  three 
and  four  yeare,   and  yfunt  to  another  i^tnte,    where-  he   secured 
a  divorce   from  >^r,   but  in  1909  he  returned  to  Vrmdalia, 
Xllinoie  i<iB  foxmar  home,   b^viOK  again  married,     i  rior  to  and 
at  the  tii&e  of  their  separation  the  p^rtiee  and  their  two 
children  lived  yrith  appellee**  parents.     Appellee  elsime  to 
IMkve  made  provieion  for  the   eupport  of  the  children  by  Xeav«> 
itm  then  with  hie  pnrente  and  leavin^:^  roney  »rith  hie  mother 
for   than,        Sometime  ^fter  appeXXee'e   return,    jt   «ppesred 
thet   appelXant  had  him  arreeted   for  wife  and  child  abfindon- 
nent.      AppeXXee  attainipte  to  Juetify  hie  leaving  appellant 
becRuse  of  her  aXXeged  infideXity  -ind  apr.ellant  claiias  ap;  eX~ 
Xo*    l«»ft   hrtmm   xnjii^   ft   wnMATi   iflin«  he    ftftfiTwardw  married.       Goon 
after  ar.peXle©   left,    appellant   took   Uic  children  nnd    left 
the  home   of  her  Mieband'e  parents,    and  later   ehe  married   one 
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ta>c«n  from  ^4.*  p/u-ents'   home  he  furnished  thos  same  neoese- 
»ri6e  nnd  wa»  from  the   time  he   left  /.is  v'lfe  and  children 
alvraye  ready,   able  and  willing   to  nwpport  them.    A;or>ellant 
testified  she   supported  the  children  after  she  took  them  from 
the  hone  of  their  paternal  grendpwrante  ear.cej-'t  for  a  short 
period   therenfter  they  spent  with  said  |jr»nd  riTente.     The 
csee  'w&t*  tried  before  a  Juiy,    «  verdict  returned  in  fpxcr  of 
appellee,   judgment  rendered  on  the   verdict  and   the  esse  comeB 
here  lay  appeal. 

Appellant  aeeigno  numeroue  errors  but  we  will  con- 
eider  only  tt.oee  In  oupport  of  which  he  citee  autnoritiee  and 
to  ws-iieh  he  directe  hie  argument,    aa  under  the  holding.*  of 
tiie  courts  of  thie   etate,   he  is  preeumed   to  h?ve  waived  or 
abandoned   the  other  ai  i©ged   errorei.      The  trial   court  propprly 
excluded   testimony  offered   uy  appellant  for  the  purpose  of 
showing  that  appellee  went  away  ififith  another  woraffjft  and  be- 
cause  of  i.ie   illicit  love   for  her  1  u-it  appellajit  and  the 
children. 

'3^j.e  court  fe;ave   four  instructions  offered  hy  apr^ellee 
the  givini;  of  which  is  assigned  e«?  error  hy  appellant.     7h« 
firet   in   effect   telle   the  jury  that  younF  children  hnve  a 
right  to  he  Ltiaintained  and   supported  and  th»t  »uch  !«>  the 
father's  duty   in    the    first   instance  and   if  >e   ff-il-c'  qt  re- 
fuses,   then  euch  duty  i;?  cast  upon  the  riothcr.     The  eeoond  in 
effect  tells  the  jury  that  when  father  and  ?  other  h-^ve   sepa- 
rated,   if   the  father  furnishee   the  children  with  a  pui table 
hone  and  necessaries,    and  the  -.nother  against  r.is  wishes 
takes   thcjE  away  frorr<   such  home  ?^nd  tkIII   not   allow  them  to   he 
kept  and   eupported  by   tlie   father   in   ?uch  horrso,    and   she   fur- 
nishes them  necessaries,    she  cannot   recover  froro  the  father 
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for   the  »ene.      The  third  instruction  in  effect  tells  the  jury 
th»t  if  they  toelieye  fron  the  evid«nG«  aprxsllec  provided  « 
FUltftW*  home   for   trie  cJiildrt-n,    witto  hit  parents,   left   th«»a 
in   meh  home,   there  furnished  them  vrith  neeeeearies  nnd  w<%0 
reftdy,    able  sad  willing  to   support  them  there,   hut  thcit  ap- 
pellant  would  not  {tllo-«r  thesa  to  remain  and  a^ainet  appellee *« 
«iflh&9  took  them  aw«y  .end  herself  fumi sited  then  with  nee- 
•  98«ri«0,    tlien   she  cannot  recover  from  appellee.     The  fourth 
in  effect  telle  the  jury   that  if  they  find  from  the  evidence 
appellee   refu9ed  to  lurnieh  neceesariee  tor  hie  children; 
that  appellant  did  fumii^h  ^nich  necesealPies,   but  at   tine  time 
of  fumldSiing  them  she  <lid  not   intend  to  charge  apoellee  for 
them  but  lurniehed   them  to  the   nJiildren  vithnut  the   intention 
of  heing  p*ild  therefor,    then  phe   cannot  afterwards  change  her 
Hind  and  recover  for   the   ^rme. 

It   is  probable  as  claimed  by  anpallee   that   t>ie 
flret  mxiX  peoond  Inetructions  were  tiiven  nn  one.   The  first 
might  correctly   rtnte  the  law  under  certain   facts  but  it  did 
rot  correctly  state   the  law  as  applicable   to   the  pr^of  in 
this  case.     It  was  tiie  duty  of  appellee   to  «?u|>port  his  infant 
childrffin  and  that  duty  was,    as  between  the  parents,   not  cast 
upon  the   mother  by  hie   failure  or   r«?f«ipal   to   do  so.   Parkinson 
V.  iarkinson,    llfi  Ill.App.llZ;    Plaster  v.   ilspttr,    47  3;J1,S90, 
The   second  instruction  tells  the  Jury  th*it  the  fsther,    even 
though  he  has  deserted  hip  children,   haf  a  ri^ht   to  tell    the 
mother  whcK  to  maintain  them  and  thnt  if  she  »r.Bintains  th«m 
elsewhere   she  cannot    recover.      The   statute,    however,    provi'5e«, 
that   if  the  husband  abandons  his  wife   "phe   is   entitled  to 
t.Vj«»  cMwtnrty  nf   th«i r  minor  children,   unless  a  cnurt  of  com- 
petent Jurisdiction,   upon  application  for  thf«t  -urpope  shall 
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other*!  ee  direct- ♦■   (Jiurd  st»t,Ch«p.66,«iC.lfi. )  Considering 
th«  first  ar.<j   second   ln(!>truoti one  as   one  do**©  not  remove  the 
olbjeotlonaole  fewturet.     The   tr^ird  in«)>tructl9n   in  effect 
require?  the  mother  to   surrender  poeseesion  of  her  children 
to   some   nne  eelected  by   thti  father  end  ie  in  direct  conflict 
with  the  etatute  nbove  quoted.      If  the  appellant  wa»  not  a 
fit  person   to  imve  the  custody  of  the  children  it  Wi"»e  ai^pell- 
ee*e  duty   to   tiiem  nnd   to   society  to  apply  to  o  court  of  ccaa- 
petent  juriedictinn  and  secure  poi»eew«inn  of  tht>K  hiKeelf  or 
the  aT>p ointment   of   9,  proper  e«etodl«in»   br»t  ?- e   iF  not  per- 
mitted undex^  the  law  by  his  neglect  or  inaction  to  al>eelT» 
himeclf  fro«  liability  for  their  eupport.     The  fourth  in- 
etructi on  does  not  correctly   t*tate  the  law.     '"he  mother  isay 
"by  oontrsct  relets?©  the  father  or  n  court  cmy  relieve  him  of 
the   liftuility  iphlch  tlie  law,   by  re5>.pfm  of  hie   relstioneWp, 
in  the   firet  inetance  imposei?,   but  the  father •  e  liability  does 
aot  depend  upon  the  intention  of  the  ooth^r. 

lor   tht-  errors  above   indicated  the  judjwtnt  of  the 
trial  court  is  reversed  end  the  cause  remanded. 

iieverped  and  re'»!»?.nded. 

Kot   to  be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set^g  hofiji  and  affixed  the  ^etth-of^id  Court 

at  Mt.  Vermin,  this .^^ Z^^^if. ) day  of. 

A.  D.  19J..X  ^ 
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ellate  Court.   ^ 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  March  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  26th  day  of  March  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Franklin  H.  Boggs,  Presiding  Justice 
Hon.  Harry  Highee,  Justice. 
Hon.  James  C.  McBride,  Justice. 
CHARLES  C.  JOHNSON,  Clerk. 


And  afterwards,  in  vacation,  after  said  March  term,  to-wit:  Onithe  sixteenth  day  of  July 
A.  D.  1918,  there  was  filed  in  the  office  of  the  Clerk  of  said  Court,  at  Mt.  Vf-non,  Illinois,  an  OPINION 
in  the  words  and  figures  following: 


M.ary...L. .  .HorrLex..,.. 


Plaintiff  in  Error 


No 14, 

March  Term,  1918. 


Lebanon  City-  Coal  Wo3EKpaQy-e"tal, 


JD.ef  end.an.t.s .  in....E.r.rQ.r.. 


ERROR  TO 


812  I^A.  642 


THOMAS  E.  PASLEY,  Sheriff. 


Circuit COURT 


St.   Clair 


COUNTY 


TRIAL  JUDGE 


HON. 


J.    F.    GILLHM 


s^rlt  of  error 
to    the  Circuit 
r  m)rt  of  ivt. Clair 
County,3111noiii. 


Term  no,   14»  In  Hkm  Appallatc  Court,  Ageadm  ^oju  Z 

fourth  district. 

•■"''•'"  ""^2 12  I. A.  642 

luuQr  X-*  Horner, 

Plaintiff  in  error. 

TV. 

A«  H,   Bachmfoin,    vohn,  FsoVt,    I  c?"banon 

City  CoaI   Co.,    Adolph    .toff el, 

Prenier  Coal  <k  Mninfc;  Co.,    Utiel  .T.  Brown, 

VlUiBaB  Frite,   Shlllip  hfim&nn,   Loul» 

Gueather,   Kmnk  Bachraann,    Juella  liaohramin, 

hi»  wife,    and  tatuiae  Eit>Mnrm,   irred  J!  eoold, 

C.  £,  Chiu^erlln, 

Befeinlantff  in  error* 

Jt  iB  fliecloeed  by  the  record  In  tJtie  CHsie  tJiat  on 
Jiay  IS,    XS'^'B,    the  defendant,   icfcanon  City  Coral  i-nropany,   vac 
Incorporated  t»lth   a  capital   ?tock  of    tr^cnty-fivc   thoutanA 
dollars,    divided  in  to   tv/o  liundred  fifty  shares.     Th« 
principal   oimert  of   the  capital   etook  ar^A.  Korner,    J.C, 
ii>i9eniavyer,   ^ilHau  Kolb.     Later  on  Juhn  iaokt  purchased 
iiie  forty  ehpres  of   utock  rnmed  l)y  John   ;  itpenmeyer,   and 
other  additional   slinraa.     'i^llllnn  Kolb  advanced   l?trge 
amounts  of  laoney  It  i:?  claimed  hy   the  defendnntv,   amounting 
in  all   to  a^out  eighteen  thousand  dollars.      On  inarch  1(^, 
1907,    tlie  company  Itorroved  five   tl^iousand  dollars  from  the 
15ellevllle  r»aving0  Bank  and  ahout  the  Bnum   time  ten  thoiie> 
and  dolli^re  was  borrowed  froiss  the   Jttffereon  Bank  of 
&t.   Louis,  Missouri;    the  note   to   the  Jeffereon  Lank  wae 
signed   by  Lehanon  City  Coal  Company,    also  Toy  Uomer,    i^ackt 
and  Kolb  ap   Buv«t.Wf«»      Thi«  »B'>»#y  ■*«•  ur^'d    in  df»relf»plng 
the  mine   and   endeavoring    to  advance  ite  financial    interests. 
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but   they^  ««r«  unable  to  nak«  th«  mine  p  inicete*  and  unnble 
to  pay  the  indert«dnef>{<i  of  the  eoranftn>,   and  the  Belleville 
ii«vlng»  isank  at  the  September  tens,    1907,   obtained  a  judg- 
ment sfj,' inet  the  conipanj   tor  the  ?>iaoiiint  of  itw  nnte,    ?i'ith 
interest  and  sttomey'e!   fee?;    ^^nci   the  Jeffereon  BenJt  of 
3t»  Louis  alpo  obtained   »  Judgraent  nn.ains't  the  cnrep«ny  and 
the   euretlee  for   the  amount  of  Ite  note,      it  also  nppeare 
from  the  temtlmony  that  ^it  the  tiwe  thete  judijasentw  were  o>i- 
tained  the  ejabcurraemnent  of   the  eomp&ny  «».«  se  gre:  t  that  the 
iprinoipal  etoojc  holdere  felt  compelled    to   take  enre  of  thie 
indeutedneee  Individually  nnd  It  wne  r^reed    !.etv.'een  >ackt, 
Homer  and  Kolb  that  homer  ehould  pay  the   five   thoueftnd 
dollar  jud^iaent  to  the  iielleville  isivinge  l^ank  and  iackt 
should  r.ay  five  ti:ioueimd  dollars  of  the  Judgsient  to  the  Jef- 
ferson Bank  and  Kolb   should  pay  the   r€Biainin£  five  thousand 
dollars  of  the  Jefferson  Bank.      At  this  time  Kolb»    fut?  is 
claimed  by   the  defendants,   had  advanced  saoney   to  the  Maount 
of  nbout  eighteen  ti.ousand  dollars  for  the   ■  urr  ose  of  ad  van- 
eing   the  Interests  of  the  ccwpany.     FaeVt  '^aid  the  five  thous- 
and  dollars,    no  aeireed,    to  the  Jefferson  Bank  and  Korner 
arretnged  with  hie  wife  to  buy  the  judgment  owned  'i>y  the 
Belleville    Savings  yonk  and  c^u^ed   the  judgment   to  be  bb- 
pi^i.ned  to  his  wife,    tJ've  plaintiff  in  error,    hereinafter 
called  plaintiff.     X^ater  on  the  directors  endeavored   to 
raise  money  for  the     urpose  of  paying  oif  the  indebtednet^s 
of  the  coal  comijany  and   to  complete   it?  work,    and  on  Oct- 
•lier  1,   19C7,   ttxecuted  its  bonds  for  the  amount  of  thirty 
tliOusiMid  dollars,    eeoured  by  a  mortgage  on  all    the     roperty 
owned  by  tiie  coal  eoiopany,   but  they  were   unable  to  negotiate 
these  bonds.     At  about  this  time  Kolb  he  vine  advanced  about 
eighteen  thousand  dollars  also  beeame  financially  cinbarrasced 


and  tran»f«rr«d  ui9  Internet  in  the  eotspimy  and  it»  capital 
Btoek  to  i?*fedt  Baeljaann.     Therealter  c.  r.  ChRw\>erXain,    at 
tli«  request  of  the  directors',    endeavored  to  8«oure  a  lofm 
for  the  defendant  coaipany,  t?hio>i  he  dad,    for  the  amount  of 
eliiihteen  Uiouemid  dollar •  upon  condition  that  BaoJrmann  and 
hie  wife,   >^ackt  and  his  wife  and  homer  suid  :  le  Tiife  trould 
silpn  tiie  note  ae  «ur«ty  for  th*e  coal  company,   and,   upon  the 
further  condition,    thttt  the   U^irty  thousand  dollaw  of  bondt 
lesued  and   eecured  by  a  ^ort^age,    ast  aboye   stated,   were  to 
be  placed  in  the  hands  of  the  Jt>ellevllle  Savings  i^ank,    from 
tdion  the  loan  iriad  been  obtained,   a?  collateral   security.     It 
vat  agreed,   however,   between  these  directors  tlxat  the  judg* 
ment  of  tJie  BelieYiJle  Savingt  Bank  for  ^&389,0C  which  had 
been  atelgned  to  the  pligiintiff  wae  to  he  ixatisfied  and  oan- 
celled,    and  this  wa»  to  be  tsken  ne  b.  part  of   the  advancement 
ef  Homer  to  the  company.     Horner  ssatlipfied   tbip  jvdgistent 
ae  attorney  in  fact  but  there  wae  no  power  of  attorney  on 
record  elxowin^  hie  awtliority   to  do   no,    r,rtd  before  the  loan 
vac  finally-  completed  and  the  n-.oney  raid  out   it  was  required 
tkuLt  kre*  £^*omer,    tlie  plaintiff,    enter  eatief action  of  thie 
Judgment  upon  the  record*,   v^ich  ehe:  did.     Tbereupon  the  loan 
for  eighteen   tiioueand  dollaxe  vae  cenpleted*     The  cYldence 
ehowe  that  there  vae  an  underetanding  between  Horner  and  hie 
wife  that  upon  the  entering   of  the   e^-tiefaction  "f  thie 
Judgment  »hm  wae  to  have  a  i.ote  of  the  corspany  for  the  amount 
of  tiie  Jud^cnt  and  interest,    and  on  the   aaue  day,    or  the  day 
thereafter,   isomer  i»?ued  and  delivered   to  hie  wife  a  note 
for  $&e06«21,   being  the  ajseimt  of  the  judgment  of   the  Belle- 
Tine  ?«irlngrf«  ^^nlf  ttt^if-^*   t>««»  --^wl    ^•^■"^"rtj  '"i%>»  Int^r'SBt 
and  attorney* »  fcee.     Yhl©  note  wae  made  payable   to  ? ary  1« 
Homer  in  trxree  yeare  and  sixty  daye  after  date  nnd  wac 
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signed  by  h,  ii.  Komer,  Ireeident.     U.  >  ,.  Homer  claims  that 
i-19  advleed  tiie  directors  and  principal  retook  hol<J«re  of  the 
Kaking  of  this  note  but   thii'   ip  dtnietl  by  them,     J.rtter  oa  • 
dispute  aro«'«  to«>tw««n  the  awn  ere  «f  thlc  yvroperty  ne  to  the 
«t«t«   . >f   tiie  nocount   and  ae  to    tirie  aaiount  owln*;   to   tnoh  of 
th«B  lor  advnrteencKte,    etc   ^    ;-nd  a  eoiwaittee  «a«  appointed 
td  isake  ft  report  and   it  i»  contended  by  the  plaintiff  th»t 
the  report  Bhowt5d  an  indebtednef.'ti   to  H,  H.  Koi-ner  of 
f2465.4t,    wnd   thpt  upon  the  coa»int;    In  of  tMr   report  K.   H, 
Korner  ae  Fr^tsident  executed  a  note  pay»»vie  tf>  himFelf  for 
tha  mount   of  |24ft5,46,    and   on  the  same  d«y  transferred  tViia 
note  to  iiie  wife,    the  plaintiff,    and  elaime  that  it  wue  for 
iKoney  advanced  t>y  ner  to  the  coal  comr.fmy.      '"ho.  other  raeabcre 
of  t>ie  cosmittee  deny   that   sufl*i  a   report  w^e  )r:P.de  by  tliem  but 
jMgr  that  the  entry  upon   the  report  of  the  awownt  due  to  Lor- 
ner  ie  in  hie  handwriting  and  w»e  not  made  «ie  a  pert  of  the 
report  of  the  coosmittee.     it  further  appear*  thmt  prior  to 
the  examination  of  the   books  that  a   •motion  xine  made  ^nd 
carried  thrjt   the  officers  and  directors  be  authorized  to  ex- 
ecute notes  of  the  coo;,  any   to  A.  H«  Baeiusann  for  nny  sEOunt 
that  way  b«>  found   due   m\^   o^in^:    to    ftilliam  I  olb;    nl^o   to 
execute  notes'  to  fi,  H,  Boxner  and  others,    John  I'nckt  n.nd 
O«orge  3fackt  that  way  be  due  and  owing  to  theia   froffi  the  fffiid 
•ompany:    also  t«ke  ^ny  further  action  in  ©xeewting^  notes?  ff>r 
euch  other  pnrpopee  ae  t5i«y  be  deemed  nece  pary  >:y  t>ie    io^rd 
of  Mrectore. "     ilotwithetandin^^   the  araounte  of  iconey  bor- 
rowed they  were  un*  ble  to  succeed  in  ranking     ny  jsoney   froa 
the  operation  of  the  wine  and   in  the  fall  of  19'^;9  tVe  ovnera 
wf  i?»e  fftoeJr,  •••  elpStte'l  "^  ♦>»•  H«f#»ii«4«ftt#ii,    onlt  t}.e   ©Dera- 
tion of   the  Eiine  and  that  H,  L,  Hoi*ner  undertook  to   operate 
the  ««me  under  n  claim  1h<?t  he  wa«  operating  it   for  a  pros^ 
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ptetive  surcl»»cr  idrio  desired  to  enter  into  a  persmjanent 
arrAAii;«iaent.     At  mlX  «Y«ntG»    the  de£en(iante<  deny  that  txie 
nine  wae  belrug   operated  by   the  com  a«y  "out  th'^^t  it  yi^,.« 
operated  by  iiomcr  individuftlly  njfid  th;>  t  he   received  nil    of 
the   sRles  «ad  proiits  nyisin*:;    iroa  its  opferotion.     Tkiiw  i« 
denied  by  T  omer.     he  cl»imp   to  h«ve  been  operntln^;  it  for 
the   corapnny.     3urint;   thie  period,    in  tise   letter  'art  of  19c<9 
and  tlie  eiss-riy  part  at  ISIO,    it  ir  oontended  by   r  Ipintlff  that 
she   rurrila^icd  her  husbmrnd  Hfith  4*579. 4b  to  wiset  tlie  operating 
ej^Mieee  and  T>oy   roll   Tor  ..arch  1910,   »na  that   ?he  sl»o  ad- 
vanced hijK  H36.&''"  to  pay   ior   tiee  and  186,06  for  frcir.ht 
tVte  reon . 

it  iurtiier  appears  from  tite  record  thnt  thereafter 
a  verbal  r»tr«e5aent  wae  entered  into,    dictated  but  never 
eit^ned,    hy  vs>ich  i-achiaann,    and  iackt,   v/ere  to  A(<t?u£;e  and  x>*y 
the  notee  ajnountinfo   to   eif;Jit©«ai   tlioupand  dollir*  to  the  i.elle. 
ville  Savini^e  bank  and  homer  asei^nedi  all  hie  s^tock  ond   in- 
tereet  of  e^^ery  nRture  and  deecriptlon  in  the  cdne,    including 
his  olaia,    which  ti'ie  defendant?  contend  at  that   time  v?>.e 
claisied  to  be  about  eiiibt  tl^ioueand  dollars,    -<nd   by  plaintiff 
to  be   tJi©   »»noi.int  of  the  note   for  tPABl^Ab,      it   fijrther  ap. 
pesre  thfjt  thereafter  an  Attenpt  wae  f&nde   to  dA«ffol\e  the 
corporation  and   the  property  w«s  sold  and   transferred  by 
Baehnaim  and  l<ackt  to   the  1  reiiaier  Conl  nnd  hinini^  Company, 
and   it  ir  contended   by  Vae  plaintiff  that  thiip  sale  w*»««   ^roid 
an4  tii&t  ifhe   ic  entitled  to  the  tiayment  of  the  Rioneye  that 
ehe  claims  axe  due  xi&x  out  of  tiie  property  formerly  owned 
by   tii«  Lebanon  City  i-o«il  toniTjany. 

The  bill   filed  by  the  plaintiff,    sfter  setting 
forth  substantially   the  f»cte  0:00^9  enmaer«3ted,    together  vfith 
oUter  faots,    alleges   that  the   Lebanon  City  Coal  lompany   is 
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indsbted  to  her  for   th«   eeveral  maounte  nbove   !>n«clfi«d  and 
that   th«   ©nle  matAt  w«»»  fraudulent  »»5?   to  V>er;    tJi^t   the   dis- 
solution of   tlie  corporation  wrp  unlav/ful  fiind   thpt   she  wao 
entitled   to  be  paid   the    several  anovntw  due  her  nut  of  th« 
property  received  by  the  Premier  Coal   .v   /fining  Coujosny  from 
the  X.e\}snon  City  to*l  Ccmp^uay,    sindi  asks  t3ri'>t   the   "Court   or- 
der end  cUcoree   that  ti*e  proceedinfcf?   to  dipfiolve   the  Lelaanon 
City  Coal    woapsaxy,    the  deed  conteyine  trmn   taid   iRtt  naiui4 
oorporstion  the  property  therein  deecritoed   to   e^^ld     rank 
Baclimann*   and   the   deed  conveying  the  property  therein  de- 
Bcribed   frnia  l^ranl:  ^iachmaan  and  luella  hio  «ile   to  t»aid 
1-remier  Covtl  w  .^^ining  ^ompRny   be  eet  aside  snd   fnr  naught 
held  and  th»t  witain  a  elriort  day   to  be   np'nointed    by    this 
court   r^axd  Lebanon  City  Coal  Company  pay  to   the  eowp3ain«nt 
the  eaid   puis  of  noney  by  the  court  found   to  be  due  her, 
togetlifer  with    t)u    cootsi  of   tiie   pi  it";    including  other  charge* 
eet  forth  in  the  pr^'yer  of  the  bill,    nnd   th'  t   in  default  of 
eueh  payiscnt  tiie  laaeter  in  chnnodry  proceed   to    pell    the   cor« 
por»t«  Apeete   of   the  L^Vbanon  City  Coal   ('ne^any. 

Tlie  aaever  filed   deniee   th»t  the  1  ebnnon     ity  ^oal 
Coapany  i»  indebted   to   the  plaintiff  in  any    saum  and   denies 
that  tlxere  we  any  fraud   in  the   transfer  of   the  proi>erty 
from  tlie  iebanon  City  Coul  Cofrpany   to  Bachmsinn,    and  denies 
that  the  property  formerly  owned  lay  the  .' ebanon  City  Coal 
Corapany  and  traneferred  tlirout^     achiaann   to   the  I'remier 
Coal  <k  Klning;  Company   is   iiaole   ior   tiie   indebtedness  claimed 
to  \nt  due;    and  avers  that  the  dieeolution  of   the   ^f^id  '  cbanon 
City  coal  Coctpany  *a»  siade  in   the  manner  provided  by    statute. 

""he  C3»ttiic  Tfsff  r<*'rryre<?   t^  t^^  «.«•.♦/%»«  tn  t.nv«  «nd 
report  the  testimony  and  report  oonclxjpions',   ^hich  'srae  done, 
Kxceptlone  were  taken   and   henrd    in  court  nnd    nft<»r  "    final 
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h#«rln£  hy  the  Chancellor  the   biU  w.ff  dlejHl»9«»d  for  w«nt  of 
equity;    io   rever!»©  v^^oh   d«eree  thl»  a;  :  e«l   ie  prosecuted* 

As  to  tl^ie  clAim  ol'  plalntifT  for  the  note  held  by 
her  for  tj6606.<a,   executed  by  Ii«  h,  Komer,   Vreeldent  and 
payable   to  i<:ary  ijox^er,   we  think  a  preponder«noe  of  the  eyi- 
denoe  ehovs  that  K.   h.  Horner  ftgrettf  with  i^ackt  and  I'olb  to 
pay  off,    satisfy  and  di  veharge  the  Judgment   in  favor  of   the 
ibelXeville  -/avlnge  ;iank  »nd  a^alnet  the  cof.l  campsmy  maount* 
ing  to  r  bout  456'-  '.i'   ,    but   instead  of  paying  off  and  eetiefy'. 
in4   thip  juufcierient  he  caused   it   to  be  purchweed  by  nnd  «»« 
signed  to  his  iiife,   the  plaintiff,      .^y  thip  sfcTt  eauent  lackt 
vsie  to  ymy   five  thoueand  dollar*  on    the  J«tffer»on  Bank  Judg« 
Bent,   which  he  did,    smd  Tolb  «ap  to  r)«y  the   rerri»inin|t  five 
thoueand  dollare  on  the  Jeffereon  Bank  judprs^mt  but  onrlng  to 
the  large  advanoes  he  had  uade   to  the  coal   ooptptmy  he  wae 
unftble   to  pay  more  and  an signed  hie  interest   in  the  coal 
eorapany   to  h»  Bachmann.     After  Baehaann  bee^.Bie   interested  it 
was  then  arrant, ed  and  i^reed  between  horner,    if>ckt,   lachmfinn 
and  c,hazterliii     tlvnt  CStaantoerlin  was   to   ^oure  n  lo^n   of 
eighteen  thoueemd  doll'irs   (prior  to  tid?  the  defendants  had 
issued   bondi?  to   the  amount   cjf    t>  irty    t!*ou'<i»nd   dollnre  and 
secured  them  by  a  mortgaKe  upon   the  property  of  tiie  coal 
eojupany   but  thoy  were  itoaule   to  sell   the8»«  bonds):  Chaij'ibcrlin 
arr«mged  with  the  liclleville  iiavingp  i.ank   fr»r  n  lo«n  of 
eithteen  thoueand  dollars  to  the  coBtrtany  upon  oonrJltlon  that 
Homier,   i^achniann  and  iaekt,   with  tJieir  wives,    Pign  their  not«i 
ae  s»ecurity  and   also  T>lae«  the  bond  iasve  nf  thirty   thovisand 
dollars  up  as  collateral,     the  loan  wae  oade  nnA  by  p.free«eat 
the  eighteen  thoueand  doliJ».r8  wns  to  be  disbursed     y  checks 
signed   by  Homer  and  Charaberlln.        efnre  any  of   the  money 
was  checked   out  it  was  discovered  that  the  judgment  of  the 
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B©ll«evil.l6  UKvir^e  i.aiik  Wkm  luit  •a.tiei'led  \mt  hf-d  been  u«- 
8l^e4  to  th<j  plain tilf.     The  parties   in  intcrept  refused  to 
proeee<l  furtlier  until    tkio  Judg««Bt  wan  entlpfl^d  when  B.L. 
Horner,    did  ae  Bttorney  In  fsiCt  for  iiie  wifr   tatipfy  and  re- 
lease  the!  juufe>ui.nt«      Frofla  thlt  time  Ch9m\>«?rlin  wm»   to   act  «0 
thi?  lixuaicisd  fti^ent  of   tnt   company  an'i  receive   ^nd  dir.fchsrge 
the   £v*ndK  of   the  c(»^.;/any.      The  cocj.  "onsincj*?    pyt-n  then   did 
nt^t  prove  pi  oil  table-   "^nd   in     eptewiber  IS^^S   '^pchmann  «n<!  /sckt 
declined  to  lonaer  continue   in  the    burrinen*,^,    or  to  put  \rr>  mny 
more  money  to  operate  the  plant.      The  notee  arriountini?:  to 
eithteen  thoueaad  ciollMir  ^ivtaa   to  the  Belleville  waving^ 
Bank  "becfijoe  iue  and   the  bank   deeired  a   f ettleir.fnt   U-creof.   On 
the  evecing  of  ;;eoembcr  lii,    1911,    »  ccnlerencs  v/pp  ii«ld   j?t 
the   mice   of    .inkleaann  ^<   O^le  at  jselleville,   ftt  whioh  time 
horner,   BaahzQEinn  a^d  >aokt  and   their  reapcctive  HttomeyB  we» 
present  ^nd  entered   into  an  at.reenient  i*,lvlng    ?ever«l   option », 
among  Thich  wae  an  option   to  Korner  to   sell    all    ai     If   »::,ock 
and  interest  of  every  kind  in   tiic  coal  ooaparKy  to  Dajcteiaan 
and  i&ckt,    thty  to  pay  the   eighteen   thouppnd  <?ol3-  n«  ?ind   re- 
lease horner  snd  Ide  wift.   Ixftm  any  lia  t:ili  ty  upon  these  notea 
Thle  option  w«8  adopted  and  ^f,recd  upon.     iJachmann  pnd  Jstckt 
ftteumed  the  indeutednees  nf  eitrhteen   thoufond  dollrrs  to  the 
Bellevillo  oa^inge  iionk.   At  t/iie  tirr*e   it  w^ip    Uporjvered   that 
there  wae  no  pow-_r  of  attorjii^y   on   r'ecord  froK*  :.re.  homer 
autUorl^inis  u,  h.  KorntT  to   i'Stiafy  the  Jud^smcnt  of  the 
Belleville  '"a\in§;p  2ajik  againct   the  ifbanen    'ity   .oal   Cor^Tiany 
that  had    i>een  as8it;ned   to  her,    «nd   .^ftchiattnn  and  ?ackt   rcfueed 
to  omplt'te  the  deal  until  eeiticfaction  of  the  judgment  lisd 
been  entered  by  htr.     'Hiereupon  kre.  homer  pfjreoniilly  en- 
tered satir'f action  of  thi&  judgment,      "rp.  Homer  and  K.  H. 
Horner  desired  to  be  released  as   sureties  upon  tiie  cit:;htecn 
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thou?<ui<i  doll.^r   ind«btednesp  to  the  uelleviile   '  nvint;p  J-ank; 
she  and  her  i:iU«band  -^trfs  released.     Ker  nftiiie  ami  that  of  her 
hunband  vere   striclcen   n&   sureties  up©n   r'^ii  <»if;hteen  thous?s:jBid 
dollar  indelitedncpc.     Homer  made  a  »«f\le  to  rachmnrm  pnd  Jacl* 
of  "II   hir>  DtncV   rnd  interest  of  evt^ry  kind   in  ?».nrf  to  the 
propfrtjr,    nn^  credits  of   overy  kind   in  <ma   to   s?' id  TTcpisrty 
and  reloae«d  an<2  di^chnrfcied  BaehmRnn  and  Ffsckt  Iroia  all   lla- 
"billty  to  hlri  of  every  yinC   vj\6   character.     Counsel    for 
plaintiff  in  .^nprer  to  tlvis   yay  that   thiei  may  be   true  but 
ters.   };omer  vee  not  fi  p^rty  to    tLia  i^reeisient  nnC  not  l/ou.ad 
by  it.      %e  believe   from  the  evidence   An  tliie  record  th«t 
plpirttlff  lrne%-  and  und erotooil   th».t  Tsriten   »he   releai'Cd   this 
judi/ment   ehe  wse  surrendering  rsll    int«jrest  and   ripht  accruing 
to  her  by   reaeon   tJitsreof »     xt,  ii«  hurner  yind   r.,y  his  agreement 
in  f«ct  assumed  the  payment  of  tliC  JiidgMtnt   to   the   '.»•,  ilsville 
iiavinfi.c  H.<?.n3c  for    th«  iaaount  of  about  •.'56ori,0f:,   and   the  nayaert 
by  her  to   the  hanlc  v/-  ??   in    fisct  enU    in   equity  it  nayaent   of  hi» 
perfonsl  o>.'ligatlon  p.n&  vrhcn  he  executed   the  not**  «>«?  Tresideak 
of  the  coaspany  rsnd  delivered  it  to  rer   It  v^*!»   in  fpct  e  pay- 
ment  of  hie      f.  rsonal   oLli4,iatlon;    this  he  had  no  rifht   to   ic 
and  the  note  vri»   not  a  binding  ohlit^lion  upon  the   ecmiiany. 
The  i^iakinp  -^f    the  note  rrne  not  iivioism  to    the    other  5ae5rii«ri«  of 
the  cnnpany.      It    •«eerc»   to  have  heen  a    secret  proceeding    be^ 
tween  the  >iuebnnd   fjx^  riie,     transactions  of  tnie  cVmracter 
between  hueh^ind  njrid  wife  require   the  gIopc  t  ecrwtiriy  «hen 
they  r^  re  dene   eecretly  and  ejjveme  to   the   intprert   -^f  other 
parties.       .e  do  not  believe   th«t   in  «;;quity    she   ie   entitled 
to   recover   the   nwount   of  t>iisi  note. 

It   in  riovt  r.nn tended  hy  r,ioin*5-rf   tb^'t   t>i<*   ir*»"hCTn/^n 

City  Conl  Ccqnnny  i>?  indebted  to  her  upon  the  note  executed 
by  Js-emiy' 1  orner   rayable  to  himeelf  and  ©ndorj«ed  by  him  and 
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delivered   to  pl?;.intlff   in  tt»«  MMNMit  of  i?4B6.<'^<'.      Ap  appear* 
from  Xh&   eYidttnce    tiiere  ^«t^»   $!>ocie  di«A|^;reetn«nt  br  tvreen  the 
princlpcl   oiivners  fjf  the  etook  a»  to   the  araount   fine  hw-d  advan- 
ced for  the  purjoee   of  crriying   oft  the  bvsinefte  nnd.  n  «nm- 
■ittee  waf  appointed   to  in  weti«tate  theae  account «•  and  de> 
tenaine   thl»  ffiritt«r  end   it   i«  claimed  by  rlaintiit   tl^at   this 
coRjittittee  rcpoi'ted  fe24e&.(  ;    »»  tiue  ^  .ii.   iiorner  and   tlint  after 
thie  report  wfs.fi  nwsde  ii.K.Komer  e-ecuted  n  note   to  hlaself 
for  tMe  aroo-ij^t  and  delivered   it   to  )ier  and   cl?»ifued   it  wan? 
for  v^ionesy  ^r'd.vanced   i.y  her.      The  other  sMml»e:rf»   of   tl-ie   corsgfiittee 
deny  th«*t  any   mich  a&iount  wae  found   to  be  due  h.   i',   Horner 
find  clsim  th?. t  the  etatement   in  Uie  report   of  $2485.00  due 
R.H.Korner  ytnv  not  fnarie  toy  thcca  bwt  tlmt   it  vp.c  in  the  hand- 
vriting   of  Komer  prxd  thr».t  they  in   f'^ct   found    nnt  ^'?A&&,Of)- 
due  but  that  Vorner  had  advanced  betircen  pcven  nnd  eifht 
th::>u0and  dollars   to   the  comptmy,    which  included   the  j\*fig«ient 
above  referred   to.      uTTatever  the  iaete  mwy  he  Ydtn  reference 
to  tl  is  report,    tiie   rtssolution  under  v?hieh  Uie  coRnaltee  vpte 
appointed  provided  that  for  arv  fnimounte   iound  due   to  Momer, 
Bachmmin  oi*  othere   tlist  t.ie  ofiicers  and  director*  were  au» 
thorir.ed  to  ej-ecutc  not.-s  of  Uie  etm^nny  to  thero  reemectively 
for  the  amount?  eo   found   to  be  du«»     Homer  did  not  obtain 
thti   Gi^nstureo  "^f  tue  other  direetare  to   thie  note  but   exe- 
cuted it  ap  ^'resident  and  >'ayable   to  iiiffl&ell,    and  this,   "»• 
tliinic,   wee  "srit-^ut  Jtutiiorlty  and  wae  in  direct  violntitin  of 
the  terms  of  the   revolution,    and  did  not  ennftitute  r  v?»lid 
obligation   of   the   eonii-»any,    and   the  a.'  Pit^iment   ol  it   to   'tie 
wife  would  ax  not  xawke   it   9uch*      '"he    Cf>uld    peft   th-^t  he  wne 
executing  a  note   of   the   cmnpany   to  hituff^lf  md    if   phr   necepted 
It  in  payment   of   any  claimp   th«t  nhe  had   phe  did    po   mt   \it:r 
peril.        e  do  not  believe   that   thip   is?  a  v«»]ld  claim. 
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Th«  ijlaintiff  f«rth«»  •laim  thfit   in  tive   l  setter  finrt 
oi  1909  aud  th«   ttfiriy  viart   oi   ISl--   ehe  lumlehed  and  advenc«d 
money  to  iorner  to  pay   tiie  riinu»9  wn^. eg   to  the  i&wount  of 
4&7W«4«>   and  tmt  Uurlni^  the   earn*  period  tvro  cnr/  load?  of 
ties  'were  r>urch/.i»ed   for  v-hlch   islie  ad^nnced  |136.        and   C86.00 
freight  thereon. 

It  appears  frota  the  record   in   tldp  cn»e   thjit   in 
ieptetaber  1909   th«  other  director*  and  »t  tsk-holdieire  h^d  ?id« 
vised  i  oriicjr  tnat  they  di<3   not  proooce  to  overrate  the  plant 
Hny   lo:'^«r  and  that  J,  il*  Horner  undertoolc  the   OT^fir^tion  of 
in©  plant,    either  oy  hiaeelf  or  for  n  Icpeee,    wnd   th*»t  h« 
received  ail   ol  Xxie   eamintce  '^f  the  rlnnt  snd  |»»iid  ^'.11   of   the 
•yT>«nee»  thereof  nnd  ^atp   in  fnct  operating   t>i«?  pl^^nt  Viiw^elf, 
Knd  the  luoney   claimed   to  h;5ve  \5ecn  fumithed   by  plaintiff 
for  the  operation  ol    this  plant  during  thie  ?:«riod  wpa»,   «» 
we   ijriii-ik,   iumiehed   to  her  Ijiue^auid  H.  I  ,  Korner  ^xnX  that  h« 
alone   x»  ii.i1>!*'  ti<.erefor. 

It  ie  further  aneiftted  hy  the  plaintiff  thntt  the 
eogBKpMiy  vae  neyer  diepolved   m  the  icenncr  rirovided  toy   statute 
atid    tii.r,.t  o/iy   s?;le  ru^de   to  BaciutiBnn  or  the  ireifiiier  Coal  <«  l^in- 
ing  toiapany  was    ^oid.      in  the   view  we  hsve  tj»ken   of  this  csise 
ve  do   riot  <'.efe  a    it   neceeeaty   to   oonpider   tlis?  oi.eption  ?«?  we 
have  all  ready  found  tiv  t    the  lebftnon  ^:ity   CopI  Company  w«» 
not   in  any  mrainer   indebted  to  this  plaintiff  «nd   if   it  TVtte 
not   then  whether  the  dissolution  wae  regvlnr  or  irre^^ular  could 
not   in  any  manner  aflect  the  righti?  of  the  r)3»intiff. 

After  a  eareful  coneiderntion  of  thip  record  we  ar« 
unable  to   soy   that   the  findings  of  the  Chancellor  were  con- 
trury  to   ti^e  evidence,   or  ijiHt,  the  decree  wae  erroneous,    and 
the  decree  of  the  loirrer  court  ie  affirmed* 

Hot  to  "be  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Verriofi,  this 
A.  D.  191J 


d  and  affixed  th^ 

day  of.., 


.said  Court 


ppellate  Coiirt. 


o 
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Opinion  of  the  Appellate  Court 


.1,;. 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
Hoihjames  C.  McBride,  Justice, 
'on.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS ^^.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  dag  of  November  A^b.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Illinois,  an  OPINION  in  fhe  words  and  figures  following: 


Sallte  .JJ.J0wen8^ 

Plaintiff  in  Error 


No.  1.3. 

March  Term,  1918. 


212  IX  64^. 


ERROR  TO 


i .C.i.rcuit COURT 


\ /■■ 

.C±Larl.e8...L......McMackin, S«y. 


Defendant  in  Error 


.Marlon county 


TRIAL  JUDGE 


HON .AIBERT  M,    ROSE 


Term  Ho.  13.       In  the  Appellate  Court        Agenda  No. 37 
of  Illinoip,  ,  ourth  'Hptrict. 
March  Term  A .  :),  1918 . 

...ueo.owe„,.  !212IA.  642 

Plaintiff  in  i.rror   )     ^^ -■-  ^    X  *rL*     -^ 

) 
▼8.  ;    writ   of  j-.rror  To  Circuit  Court 

) 
Charles  L.  McMackin,         )    karion  *..ounty,  111. 

) 
Defendant  in  A.rror  ) 

s 

Opinion  by   Boggsi,    V.    J. 

Plaintiff   in  error,    hereafter  called   plaintiff, 
wrought   euit  against  defendant   in   error,    hereafter  called 
defendant,    in  an   action   on  the   case   in   the  Circuit  Court   of 
}''arion  County   for  •-■illeged  mipu^^-e   of  le^aJ    proce??   in  at- 
tempting:  to  ;iave  plaintiff   in   error  declared   insane.      The 
daniai;eB  were   laid   at   »^5^)n,  r  00.  C'O. 

At   the   close   of  plaintiff  e   evidence    on  motion 
of  def^^nd-^nt,    the   court   directed  a   verdict   in   favor   of   the 
defendant   and    rendered   a   jud(.;.ment   thereon  against  plaintiff 
in  bar  of   action  and   for  coets.      To   r*-: verse   paid  judgment 
plaintiff  pror-ecutee   triie  writ    of   error. 

The  plaintill,    vfhile   not   a   lawer,    apnepred   in 
her   or.'n  Tsehalf  and  tried  her  case    in    the   court  belovr  and 
also   in   tJiie   court.      The    record  dipc loses   that  counpel 
representing   defendant,    as  well    es   the   court,    were   very 
lenient   in  an  owing  plaintiff   to  present  her   pide   of   the 
case . 

f^e  have   rend   the   aljptrnct   and  the   larger  part   of 
the   record   in   thie  caee   and  pivinf:   to   the  -olointiff'*  Cfise 
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the  most  favoraole   consideration,    we   are  una"ble   to   i'ind   that 
the   evidence,    together  with  all    inferences  reaeonable   to  "be 
drawn  tiierefrom,    show  a  cause   of  action.      The   court  in  our 
judgment  did  not    err  in  directing   a  Terdict   in  faA/or  of 
the  defendant. 

Ho  good  purpose  would  be  perved  in  (?if?cuesing  the 
evidence  in  thip  cnpc,  the  £;re?^ter  ^^art  of  whic)i  is  made  up 
of  the  testimony  of  the  T)laintiff,  and  v?e  therefore  content 
ourselves  "by  Foyinp  that  the  court  did  not  err  in  directing 
said  verdict  and  rendering  judgment  thereon,  nnO.  the  judgment 
of  the   trial    court  will  therefore  "be  afrirmed. 

Judgment   nf finned.    . 
Bot  to  he  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF.  I  have  set  ni^  hand  and  affixed  tke-seatM^aid  Court 

at  ML  Vernpp,  this.  "T^J /'I  Hnn  nf  /?  ).>=3^^^^^^W^ 

A.D.WlX- 


dag  of 


late  Court 


M\ 
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Opinion  of  the  Appellate  (J ourt 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
' — 'fTSn.'Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk.  /        THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  dag  df  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  (pi  OPINION  in  the  words  and  figures  following: 


No 16 

March  Term,  1918. 


Ale-lloeey V J 


Appellee 


gl2l.A.  3  4 


2 


APPEAL  FROM 


CixCUtt ..COURT 


..Hardin COUNTY 


TRIAL  JUDGE 


HON. 


.j:-....c....keek. 


■*   ie«?^ 


iCi»  Ko.    16,  In  the   Appellatfs  Court  .^#en<i«  :  o.2 

of  iiiinoij»,Jourth  7Jiptrict. 
Karch  "^erm,    '  .    "  .    1916. 


app..:an.    !         212  LA.  64  2 

) 

v»  )      Appeal  from   virci*it  Court 

Ale  aoB«?,  •>  )  iiardin  County. 

) 
appellee        } 


Cplni on  by   :  0(;.ic  ? ,    J  . 

3uit  wai>    instituted  by  aprell  ee   atPins't   ^ppelir.at 
belore  s  Juptioe   of  the  Peace  of  li«rdin  County,    reevilting  In 
a  Judgment  a^^ainet  appellant   for  tl97.6;  .      On  ap-eBl   t»ken 
"by  appellant   to   the  County  Court   of   snid  County  b   trial  wae 
had  resulting   In  a  verdict  nnd  Judfjoent   In  favor  of  appellee 
for  ifr20P.0r<.      fo  rever«>e   eaid  JudfiRent   this?  appenl    ie 
procecuted. 

The   record   dii^clopee   th?'t   apT^elTant,    the   ovmcr  of 
certain   fprm  lands    in  en  id   county  hnd   leaped    the    r?.ta«    to 
aT>t>*13 «®   for  the  yesT  1916,    under  the   tercjp   of  le»»(9ing,    ap- 
pellee was  to  fam  eeid   land    in   corn  vsi^  v. p   to  pay  appellant 
at   rent   t)ierefor,    one  naif   of   the  com  feTown   on   the   land. 
It   eeeme  there  t?ere   tvo  tr^^cte  of  tMe   land,    ane  containing 
20  acres,    and  the   other  ptout   thirty  acrcp.      f"n   the   twenty 
acre   tract  apt)  ell  ee   h»^d   ps  the  red   nil    of  thf   corn   v.  1th  the 
exception  of   oom«   six  aeree.      I  or   iroj-ic  rcaron  he   ceased 
rusVlng   the  com   In   txis  field  9^0,6.  he^un  r.usking   on  the   other 
tract   rented   by  him  from  aT>oell»nt,    wherfiunon  ap^'ell ant's 
huebsnd  as  her  Rgent  begun  hupklnf,   the  rfraaining  pix  »cret 
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of  the  twenty  acre   tract  and  thr«vf  tJ^te   njwe   in  a  erih  <m 
Kpptkla.htA.e  tn.Tm,    looking;   the   door  to  Raid  crib.      It  ap- 
pe-^rp  further  from  the   record   th»t  appellant  letied  a  dis- 
tress ■wfirrant  on  ajnpel  lee' *•  orop   including  the  com  |K»there<i 
by  a   "^ellant*  9  nu»l)and   sind  j>listeed   in  her  ori"b.      Thereafter 
«ppfcllee  and  appellant  entered   into  a  comproraiee  agreement 
"by  which   f^il   of    the  corn  raised  hy   appellee   nnd  which  had  not 
l>een  jaarketed  tfith  the  exception  of  the   corn  >iUPked  hy  ap- 
pellant'b  husband  nnd  placed    in  the   cril5  hp    -bnve    eet  forth 
wa?   to  be   eold  and   the  proceede  to  be  divided   in   the  mnnn^r 
ptipulnted.by  the  r>   rties. 

The   record  further  di^cloeep  %hnt  f^rrellRnt  agr««4 
to  purchp.ee  npTiellee'»  interest   in   the  com    in  the  crib  and 
to  ^r,y  him.  80/  per  bix.    therefor.      Ar-Tellrnt  r.lfo   agreed  to 
rny  to   nppellee  8C«r  per  lu.    for  22^  buehels  of   com  e?ti- 
rcftted   to   have  been  def?t.royed  by  appellant '  p  hots  before   the 
corn  had  been  psthered   from  the   field.      It   i>^  csn tended  by 
eppellee   that  Dan  Valton,    oonetablc,    m^.o  hari   levied   eaid 
diptrer?  wnrrant  wap   to  wei^h  the  corn   uusJced   and  placed   in 
the  crib  by  appellant' ?i  hueband   on  the  Saturday  follo«infi 
their  S(jireeiBent.      "-n  thst  Saturday   .  alton  and  appellee  went 
to   the  hrxre  of  appellant  for  the  pur.ooee  of  weighing   eaid 
corn.      Appeliant'jj  huebajid   stated  thst   they  were  not  ready 
to  leeifih  the  com   thst  dny;    tftat  he  w«9  bui?y   ehrerding  com 
and   that  he  wanted  hie   eon,    /rthur,    to   sET-ist   in   the  v^eighing 
and   for  them  to  C'.>)tfle  b:?ck  on   coec   otner   time.      Appellee   very 
ebortly   thereafter  brot   suit  against  a^v,>6!ll&nt   to   recover   for 
the  value   of   ■  i?   p}ipre  of    the   corn   in  the   crib   at  6*  *(  per 
buehel  and    for    the  '*r'/_bus>help  of  corn  ef»tiwited   to  have 
been  deptroycd  by  spncllant' g  JiOfc*. 
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It   Ig   first  conieuded  by  appellant  th/tt   iiue   ver- 
dict of   tiie  Jury   i?  against  the  saniieBt  weight   of  th»  evl- 
d«nc«.      About   the   only  matter   th«re   ie   **^ny  conflict   in  the 
evidence  with  reference   to  le  ae   to  the  ainount   of  coz*n  huelced 
"by  sppellftnt' e  hueb&nd  and  placed  in  said  crib.      The  evidence 
on  the  p»rt   oi  tippeliee's  witnepeee  tende  to   fKow  thet  there 
urere   eoae  17  or  18   lends  of  thio  corn  and  thst  tne  loado 
TTould   -'.vernfiie   sametiiing  like  tventy^eeven   nni  a  holf  buehele 
per  load.      On  the  oth<»r  hand  apriellant'p  evidence   is  to  the 
effect  thftt  he  -weighed   thie  corn  and   th»t  it  on  y  veif;!hed  out 
«bout  286   ImchclB,      Appellftnt   further  ttstified   that  none  of 
the  com  imd.  been  taken   out  of  the  crib,      while   the  «fvidenec 
on  ti.is  point   ie  conflicting  we  are  not    -^ble    to   e»y  thst   the 
finding  of   the  juiy    i»  r.gainet  the  manifett  weitfbt   of  the 
evidence   in  regard   to   tltie   ansount  of  the  com. 

Appellant  al  eo    insisted   thst  appellee  was   owing  ner 
about  ii46.40  for   Reed  com,    t^o  cultivator*  and  certain  other 
articles  purehaeed  by  app«llee   froBi  appellant  and   that    phe  did 
not  receive  credit  therefor*      Apyiellee  positively  denies 
havinfe   purchased  the  two  cultivRtore  but  practically  sdmlte 
the  remeinder  of  the  bill.      In  other  words,    apneilee  in  ef- 
redt  admit »  owing  appellant  516.4: .      if   the   teptimony  of 
appellee'*  witaeseee  ie  to  be  believed  there  wae  about  495 
buehele  of  corn  in  the   crib,    one  half  of  ^ich,    together 
with  the  twenty- two   rnrf   one   mit  bufihele,   -woulri  make  9'?f' 
busftxele  of  corn  belon«..ing  te  appellee.     Thit  at  eifj;hty 
oente  per  buehel  would  amount  to  $21fi,0C.,      Allowing  »p7>el> 
Innt   credit   for   the  $16.40  which  appellee  adiritp  owing  to 
her  would  leave  aonellant   indebted   to  appellee   in   the   sum 
of  >fl»V.60,    or  forty  cento  lee>«  than   the  amount  of  the  Jury'e 
verdict.     We   are,    therefore,    of  the  opinion  the  evidence 
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In  th^   record   ie  ejnply   puflicient   to   eupport   the    verdict 
and  Ju<%ment. 

it   ie  next  contended  by  appellant   th«.t  the  court 
erred   in  it?  ruling?  on   the  evidence.     The   only  ruling  of  the 
court  TPhich   ie  referred   to  in  appellant' p  trief  im  with  ref- 
erence  to   certB  in  quetjtione  asked   of  appellant'?  nusThEnd   on 
cross  examination.        e  hnve   exflx.incd    the   record   in  reg^itrd 
thereto  pnd   do   not    find    th'-^t   the  court   ►rre-d   in   its*  rulin^e 
on   r*iid  croffp  exninin?*tion. 

it   ie   ntxt  contended  by   appellant   tliat   the  court 
erred   in  e-iiitlni.;  ti^»ree   instructions  ^iven  on  beiirll   of  appellee 
and   in  the  refusal   of  two   instruction?"  tendered  hy  appellant 
and  «7hich  were   refused   by   the   court,       -hefje   in?tructions   nre 
not  contained   in   t?ie   uill   of  ej^ceptions  and   '«hiJ<j  they  h»ve 
been  m\ae  m  part   of  the   transcript   by   the  clerK,    they  do  not 
thereby  become  a  pnrt   of   the   record  and  are   therefore  not 
before  up   for  consideration.    I.;  .oc    ,,lty,Co. v.iicndrlsn,    190  111, 
504:    L.;..c^  St.I  .l-.y,Co.  v-Lamer,    1?6   111,554;    Arnold    v,    ?;oileon, 
27 r-   lll.?84. 

In  c.    .   c  Ut.J  .iiy.Co.    vp.  Hftrper,    wnpVB,    the  court 
at  patfc  SCJ>   eaye:    "l  pon  an  exBjainrition  of   the    record   it  will 
b«  found   tl'iRt  the   instruction    -oea  not   oppepr   in   th#    Mil    of 
exception?,    «nd  hence   it  can  not   be   ret^firded  ap  a  part   of   the 
record,      in  this  case,    as   in  i-hicj^o,   J  ily-'aukec  and   St. Paul 
Kailway   Co.    v.    Yando,    127   ill, 214,    the   oritinal    bii:;    of   ex- 
ceptions was  brought  up  by  agreement,    out  the  in^tructione 
v/ere  not   copied   into   tiie  bill    of    exception?,    bttt  r-ere   pent 
up  with  the  transoript.     In   the   case  cited,    it  ^'w«»  i.eld   that 
tike  instruction,    not   beinfe   in   the   Mil    ol   exceptionp,    lorwed 
no  part   of   the   record,   and   could   not  be   considered." 
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It  B^ifcht  Ije  said   too   in  connection  with  the  in- 

ttruetione  purporting  to  be  a  pnrt  of  the   transcript  in  thlt 

case,    that  the  record  doee  uot  iii»cloff%  \>y  wir^ori  said  inetrue< 
tione  «>«re  t«nder«d, 

^indin^  no  revereible  error  in  the  record  the 

i 

judgment  of   the  triuX   court  will  he  ai'linaed. 

Jud^puent  affirmed. 
Kot   to    we   rtportfd    in  lull. 
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/.  CHARLES  C  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mv  office. 

IN  TESTIMONY  WHEREOF  I  have  set  mu^handnand  affixed  tf^^^^^said  Court^ 

at  Mt.  Verrron    *'"''  ^    /y^L<.<k ^ «"f^  "/ 

A.  D.  191 


Appellate  Coiirt 
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Opinion  of  the  Appellate  Court 


;-T.s  -MfctrjiiKiefc^sBjjDj;^^ 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
I — "'Hon.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  dag  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


Ej:ank..Ea.8a.ey., Admr.   etc,.,... 

Defendant  in  Error 


\ 


N0..2.6 

March  Term,  1918, 


Yta*....!*..  .JackaQn.,...  Re.c.ei  ye.r....o.f 

C. .....&.. E. I......R..  ...R... ...Co. ,  ^ 

Plaintiff  in  Error 


ERROR  TO 


12I.A.  642 


Circ.yi.i't COURT 


Erankl.in COUNTY 


TRIAL  JUDGE 


HON.  J.    C.    EAGLETON 


TttXBl  Ko.    26 


In  th«  Ajppellete  Court  AgvaAa  Ko.40 

of  lllinoiB,   Fourth  District 
March  A.   I;.   19ia  Term. 


Frank  ,^:a«ley,    adnlnleitrntor 

of   the  i.stnte   of   Albert  >  , 
Browi,    Jr.   deceased 

Defendant  in     rror 

T«. 

vmHati   J.   Jackson, 

l.eceiver  of   the  Chioai^o  &  ISaetam 

llJinoifi  Rjiilroad  Company, 

Plaintiff  in  .orror 


212  I.A.  642 


Vrit   of  i.rror  Yo  Circuit 
Court  iranklin  County, 
mincis. 


Opinion  by  .  Oi^ir,    :  .    J. 

A  writ   of   error  was   eued   out  by   .  llliiwa   J,    Jaek- 
eon,   P-eceiver  of  the   ;;,  i*.   .  ,    3.   ^%    ?*..  Co.,    to   reveree  a 
judgment  rendered  in  favor  of  I  rank  i^aaley,    Ad^inietmtor  of 
the  Eetete  of  Albert  y.  B-rom,    Jr.,    deceased    ty  the  Circuit 
Court   f>f  Franklin  County. 

The  record   r'iecloers   thnt   on  "eptesiber  9th,    1915, 
Albert  ;.   Brown,    or.,    hie  pon,   Albert  J'..   Brovm,    Jr.,    then 
about  five  yeere  and   two  month?  of  a^c,    together  with  two 
men,    a  ir,   Dixon  and  Ir.  l^cDonald,    were   ridinf-   in  a  feaxwell 
autOKObile  owned  and  driven  by  one   Orcar  i..   iooneyhaei,   had 
started  fron  «c8t  Srankfort  btkX  were  t  oing  to  Johnson  -ity, 
lllinoie,    B  distance  of   eome   five  or   eix  siilee,      Theee  par- 
ties travelled   south   froifi  Wcpt  >rankfort  until   they  reached 
the  public  higjiway,    known  a?   the   tounty   Line  between   the 
counties  of  iranklin  and     illiRjneon;    they   then  turned  and 
proceeded   shiest  on   the  County  Ljne   road  until   tbey  collided 
with  a  passenger  train  on  the  C.   &  >:.   1.   H.    '..   Co.,    whose 
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track  and   right-of-wsy   Intersect  and  cro«e  the  county  line 
highway   ^bout  one  hall  mile  w<?©t  of   the   intersection  of  the 
county   line  rond   and  public  road   running  north  find  ftouth. 
Ae  a  revijlt   of   thie  collision  all  of   the   occupants  of   the 
ear  were  killed   except  Vr.  Dixon  end  the  err  wae  demolished, 
for  the   injury  and  death  of  Albert  h.   iirov^,    Jr.,    deceased, 
this  action  is  being  prosecuted. 

By   stipulation  parties  ai:re«d  thi^t   the  declaration 
consists  of  three  counts  filed  at  the  February  Uerm  1916 
and   one  additional   count  filed  June  17,    Idl^j.      The  first  count 
charces  neeligenoe  generally;    the   second   count,    negligent 
operation  of  the    train,    excessive   spe«d,    etc.,;    the   third 
count  charges  negligejioe   in  operating  the   train  without  ring- 
ing a  bell  of  thirty  -"ounde  in  -reight,    or  bl  ovinff.  a  "Phistle 
as  provided  by   statute;    the  fourth  count  chr  rges  negiligently 
permitting   a  growth  of  weeds  to  rennin  on  the  rieht-of-way 
thereby   the   view  of    the   tr-in  wss   obstructed.      To   said   dec- 
laration the  general   issued  was  pleaded.      A  trinl   was  had  and 
a   verdict    returned   finding    the  i^ompany  guilty  and  astessing 
the  damages  at  $18CC.     So  reverse   paid   Jud- asfnt   this  writ 
of  error  ir  prosecuted. 

I^laintiff  in  error  contends   for  «i   reversal   of   the 
judgment  in   this  case  upon  the  following  grounds,      ^irst,    that 
it  is  not  guilty   of^egl  ifctnce  ebctrged   in  the   fieclaration; 
second,    that  there   is  a   variance  between   the  plendings  and 
the   evidence,    and   third,    that   there   cnn  be  no    lecovery  for 
the  want   of  due    care    on    the   yart   of   the   fntht^r  of   defendant 
in  error's  intestate  for  the  safety  of  nis   infant   «?on. 

It    la   cnntended  by  defendant    in    error   th*»t   the 
Company  w»»r  negligent   in   oper'^ting   its   said   tr»^ln   at   an   ex- 
cessive rate   of   speed;    thnt    it   ne^leoted   to  give   the   statutory 
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signal*  Riid  w«irnin«;s  and  negligently  penaitted  v?eedn  to  grow 
ftlong  the   Kailrop.d   right-of-way  ?o    »»  to  obstruct  th«  view 
of  an  approaching   train.      Tiiere   !•   no    evidence   in   the   record 
that   t^ie   train  -v^v   tr» 'veiling  at  an  excessive   or  dangerous 
rate   of  eriecd.      i:*   tlxe  contrary,    the  jjoeitive   evidence   in 
the   record   ie   to   the  effact  that  plaintiff   in   error's  train 
vras  being  operated   on  its  rfgular  schedule  and  was  not   run- 
ning  to   exceed  tl-xirty-llve  or  forty  wiles  ner  l.our  at   this 
point. 

It  might  be  observed   in  this?  connection  that  ex- 
cept wherjp  controlled  by  riuniclpal   ordinance?  a  railroad 
company   it>  not   required  to   regulste   the    r-peed    of  it^   tr»ins 
ercent   in    po    far  pp  rny  be   necepnnry   for   the   enfety   of   the 
pa?sengera>  carried.      The  duty   in  this  regard   is  one  owing 
by   the  railroad   comT)«ny   to   it?  raspengere  wnd   not   to  per- 
sons  travelling   along    the   r-ublic  hifhway.    C,iJ,&   C.K.R.Oo. 
V.   harwood,   8C  lll.ttl;    T  ,*  R.H.H.Co.    v.   i  irschb^-cher,    63 
/pp. 147;    C,&  »,V;'.Ry  .Co.    v,    }^unkcr,    61   i^p.6?l-    C.B.*  <4.)t,B. 
Co.,v.    Lee./dMX.    68    111 .&82. 

In  the  lai?t  case  cited  the  nuprene  Court  holds, 
"There    ii?   nothing   in    the  charter  of   the   company,    nor  in   the 
genernl   laws  of  tYm   vitate,    which  imv^os^s  any   restraint  ss   to 
the   r^  t»   of    epecd   it?  trains  may  be   run.        hen  not  prohi- 
bited  by  municipal   rt  {vul ationr,    it   Ss  apprehended,    the 
company  ia»y  adopt   puch  rate   of  speed  as  it  shall   deem  ad- 
TisaMe,    provided,    always,    it    ie   rearonably   pafe   to   the 
passengera  being  transported.      It  will  b<?   mbject  to  no 
liability   for  the   rate  adopted,    if    the    company    is  not 
otherwise  at  fpult." 

It   is  next  contended  by  defendant    in  error  that 
plaintiff  in  error,   was  negligent   in  failing  to  give   the 
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stAiuiory    pi^;nii.le   by   riritint    th»   bel  J    and    sounding   the  trlii»tl« 
on  itf   en£;ln«.      l.une  rou*  tritn«ee«e   testified   on  behalf   of 
plaintlll   in  error  to   the  effect  th-».t  the   ptr-tutory  i^ignale 
were  itivan   approachinfi   thie  cro^^lng;    ti-ist  two  long   tlaete 
end   two   short  blaete  of   the  whistle  were  hlorm  »t  the  wJ'iiet- 
liiifc  popt   one»fourth  mile   south  of  the  roadr^y   in  question 
end   that  the   engine   of  plaintiff   in   error  wr*!?   equipined  with 
a  bell  weighing  ftbout  60  pound*,    operated   Butowsticnlly, 
end   th«t   thle  bell   wwe    started   rivf^^ing   ?.t    the  w^ter  tank 
some  dietRnce  eouth  of   the  rublic  highway   in  question  where 
the   accident  occurred  Bnd  thet   it  w«e  rvinp  continuously  up 
un>  il    the   time  of   the  accident.     These  witne^ree  i«dio  ffo   tee« 
tified  were  in  a  position  to  know  and  to   testify  vith  accur- 
ate knowledge  in  regard  to   thie  m'^tter.      Cn  the  other  hand 
eeverel  witnep^ee    'n    tJie  part   of   defendant   in   error  and    eome 
wiineeeee  who  testified   <m  behslf  of  plaintiff  in  error  tee- 
tified  to   the   effect  thnt  they  did  not  he^r  the  bell    rung  or 
whistle   sounded,    but  none   of   tiieee  witneesee    e^o   f^r  ^e   the 
record  disoloeee  undertake   to   say   that  the  bell  w»9   not  rung 
or  that  tne  whivtle  Wfte  not   sounded,    but   siWT'2.y  thnt   they  did 
not  he-^r  it.      The  great  majority   of   the  witnefeee  testified 
that   they  did      oX  knew  whether   the   bel3    wp   rvn^   or  the 
whistle  mounded.      The   testiicony  so   relied   on  by  defend«?nt   in 
error  with  reference   to   the  ringing  of   the  bell    «nd  the 
eoundinfe   of    the  whistle  was  all    in  the  nnture    ^f  negatlTe 
testimony  and  under  the   repeated  decisions  of   t'ne   euprnne  and 
apnellate  courts  of  this  stnte   tlie  char-^oter  of   testimony 
ie  not    to   oe  ^iven   the   saiae  welt:ht  end   effect  as  Tiositiye 
teetlmony   to   the  effect  th^t   the  bell  v^ns  run(<  naA  the 
whistle  blown.   C.R.I  4  r'.Ry.Co.v,    Jones,    135  ADr..386;    hawk 
V,   i-eorla  h.h.Co.   154  111  .App  .473-476:    C.   4k  K.O.H.R.Co.  v.Sill , 
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ly  Ill.&OO;  C.A  A.R.K.Co.  V.  Gret«ner,  46  in. 75;  C.B.A  %, 
R.K.Co.  v.  iituin<i8i,  bb  lll,374j  West  Chicago  ^t.  Hy,  Co,  v. 
i'ueller,    165  J 11  .4&9. 

It   Ih  ne>rt  c<^nt<»nrted   by    'efendpnt    jn  error  that 
weed?  on   the   rifht-of-^rny   of  ■nl^'lntlff   in  error'?  track    s»o 
obstructed   the  -view  of  person?   travelling   on   pnld  7)«"b!llc 
hlfji-iyny  tK-^ t   it  v.^uld   be   impoeritle  for  t)f m   to   see  a  train 
•ppro^chinf  fron  the  south.      The  evidence  di^cloirpe  that 
heginning  at  a  point   on  the   right- ot«wsy  jus?t    jo  :th   of   th« 
puhlic  high-tsrsy   in  quet»tion  there  tpse  p   cut  vprj/ing  trom  one 
loot,    just   ?Quth  of    s   id     ubiic    "igh-way,    to  pnre    seven  or 
ei^:ht   feet,    at  a  T>oint  A.      to   600   feet   eouth  of  the   ^ublic 
hi^jhwfciJ ,    and  thfit  on  the  emtoankiaent  thrown  up   on  the  eidee 
Bone  vreelts  were  allowed    to  t/rnv.      Practical 'y,    hOTrevtr,    the 
whole  of  the   testimony,    both  for  the  plaintiff   in  error  and 
the  defendant   in   error,    is   to   t>>e   effect  t)">'>t   the   embankment 
together  witli   the  weedr   on   the   enb?in)cmffnt  were   rot   ae  hi^^ 
«.•  the  top  of   the  train.      In  other  vor-^e,    the   top   of  the  or- 
dinary posecnger  train,    tmrh  a?   the   one   in  quertion,    wovtld 
be   eome  tvjo   to   five   leet   above   the   toT>    of   tht   v;eedo. 

The    evidence   ie   furthtr   to   tLf-   effect    t>iat  begin* 
ning  at  a  roint  one-fourth  of  a  roile  erpt   of   the   rifiht-nf-way 
on  tiiis  county  line   road   running:  up   to  within  15  '   to  P<oC  yards 
of   the    railroad   track,    the   vievf  looking   tot3-«?ird  the   railroad 
right-of-way  ooutb  of  the     ublic  "  ifihway  wa^  unobstructed  for 
somctiiing  lilca   from  one-half  to   three-quarters  of  a  mile 
running    eouth  from  the  y^ublic  hi^h-way.      '.'he  ren  r-on  irtiy  the 
view  of  the  railroad   for  a  phort  dletnnce    m   the  county  line 
road  was  obetruoted  wee   becnuee   there  was  a  din   in  the   road 
at   thia  point  and  weeds  alon^   the   county  line   road  and   in   the 
field  between    the   county   line   road  and   the    r^iUroQd  had   been 
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«llo««d   to  gro-w  «|i   00  that  th*  riew  of   Xkie  traveller  at  thic 
point  ■»?»»  90  obptructed   th«t  he  could  not   rcc   the  r«ilroad 
trsek  or  tr«»in.      Th«  imoontr-dicted  eYidence,   hoverer,    i«  to 
the   effect  that  from  a  point   about  eighty  feet   e^et  of  the 
right-of-way   of   the   reilrosd  company,    a   trrin  approaching 
from   tiie    south  could  'be   ensily   seen,    and   when  you    reached  a 
point   Eoaae   fifteen   or  twenty   feet   froM  the   rralroad   track  yow 
had   a  clear   view  of   the  aiuae  ae  the   trnck  ?!t   tliie  ▼)Olnt  wae 
pr''CtiCRlly   ptrnight.     Ve,    tiicrefore,    draw  the   c^noluslnn 
that   inasmiich  a»   the    record   di?cloeee   thnt    the   nutomo'bile    in 
question  wa»  beisig   driven  from  twelve   to   twenty  Kile«  per  hour, 
the  driver  of  the  autoaaobile  could  hsye  eaelly   stopped  the 
ease  after  reaching  thin  point   ?or.e   eighty  feet  eset  of  the 
railroad    tr^ck  if  hr  had   atterepted    to  do    fh,    ay^-n   thoug'h 
prior   to   th^t  time  he  had   never  eecn   the  tr^^in  at   all. 

The   record  further  diflclooep  there  ^n^  o  railroad 
croffFing   sign  on  the   right-of-way   in  the  puYilic    highway  and 
thwt   thie    srign  could   have   been   seen   for  n   quarter   of   b  milt 
down   the   road   along   tne   line    of    travel   fey    the   occupants   of 
the  autrnBobile,      ^'e,    therefore,   hold   in   view  of   the  record  in 
this  eaee   tiiat  the  "needs   on   the  right   of  ray  vnts  not   the 
pro:!^lKate  cause   of   the   injury  and  death  oi   defendant  in  error's 
Intaetate. 

Plsintiff  in  error  ciade  a  motion  «t   the  close   of 
defendont  in  error'?   testimony  and  again  at   the  clope  of 
all    the   evidence    in   the  case   to   exclude   the   evidence   and  to 
direct   a  verdict    in   itp   fa /or.      This  motion  was   denied   and 
the   ruling   of   the    court   thereon   i?  aeeigned   a 8  error.      It 
le  the  contention  of  plaintiff  in  error  that   tiiere  wp.p  a 
variance  "between   the   Hllefe^^tione   of    the   tieclf«ration   of  de- 
fendant in  error  and   the  proofs.      The  declaration  averred  that 
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ddftndant  in  error* »  int«et»t«  im»   in  the  exercife  of  due  c«re 
tor  hie   own  safety  tut   the  deolerr^ti'^D  nor  funy  count  thereof 
BO  iiheT9  avere  th&t  the  father  nf  defendant  la  error's  In* 

testate  vn.a  In  the  exerciee   of   due  c-re  for  the  safety   <€   hie 
eon,   whom  the  evidence  diecloees  «ae  iMtween   five  and  eix 
ye  ire  of  rm^e,     Tnle   epecific  rolnt  «r#  made   in   the  court  be- 
low,   not   only  on   the  motion  to  exclude   the  evidence  hut  on 
objection  c»  the  evidence   of  defendant   in  error  wae  offered 
on  the  hearing,     l.eyond  question,    In   thie   ':t«»te,    the  law 
le   th.'it   there   can  be  to   recovery  ty  an   edlj;ilni3trptor  for  the 
death  of  an   infnnt  under  the  age  of   eeven  yerrp  \'"here  euit  ie 
l»rought  for  the  benefit   of   the  next  of  kin  »nd   where  oaid   in- 
fant ni9    in   tne  custody   and   control   of   itt?  p ''.rente  Kfitheut 
•howinfe    that   the  parents  were    in   the   exercise   al    due   care  for 
the   p'iety   of  the  child.      In  other  v-ord?,    if  the  rarente  wort 
fiuilty  of  contributory  negli^^ence   in  not  properly  looking  out 
for   the  welfare  and   eafety   of   the   cjr.ild    there  can  be  nc   re- 
covery.     Chicago  Lity  .>y.   Co-    v.    "ilcox,    136   111.178;    Chnee- 
orfee   V8.   Chicago  city   ivy.   Lc.    ?.6»   111.416. 

The   Supreme  Court  in  both  of  these  cacee  fcoee   into 
the  diFCueelon   of   the   i;ueetion  a?   to  v.'hethfcr  or  not  heforo 
^ere  can  be   p  recovery  by  an   adminietr 'tor  for   the  benefit 
of  the  next   of  icin  it  murt  be  ehowi  that  the  negligence  of 
the  na rente   in  no  iwsy  cnntributed  to  the  derth  of   the  child 
before   there  oan  be  n  recovery.      The  court  holds?   in  these 
oaeee,    t)j.-'t  rr^iile   the   negligence  of   the  parent  c-n  not   be 
imputed   to   the   child   rhcn   puit   ie   broufchit  by   the  child   to  re- 
cover for  injuries   euf fered  by    it,    wiicre   ti  e   injury   resulted 
In  the  death  of  the  child  and   the   suit   ie  brought  by   the  ad- 
Binietrator  for   the  benefit  of  the  ntxt  of  kin  xnd  that  trhen 
the  net^llgence  of   the  pptmnts,    if  stiown,    ie  a  b!«r  to  a  right 
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of   r#C0T«ry  on  the  part  of  the  aUlminlstrntor. 

In  ohnesorge  y.   Chicago  City  Ry.   Co.    pupra,    the  court 
nt  page  43R   enys:    "The  CR««e   of  Chicai  o  City  KRilway  Co.    ir, 
Trilcor,    158   :n  .    37',   was?  n    puit  "bri^upht  ty  n  nlner,    by  hie 
ne::ct  friend,    for  personal   injury.      In   th^t   c?»!?e    thle   ci^urt 
considered   the   cueestlonp    inv-.lved  with  ^^e^'t  cpre.      The 
previous  cappB  in   tltip  6t'^te  v»cre  re-exojsiined  -        ne  of  the 
content  ion^^tfie re-  wpp   th-.t   the  contributory  ni'£li^:ence   of 
the  r>»5rent  waa  a  har  to  the  suit  brought  lor  Vva   benefit  of 
the   child.      The   court   there   for   tint   lirpt   tir.e  diPtinguiehed 
hetween  thfct  caee  and  a  suit  "brou4;ht  by  n  parent   for  3  oee 
of   service   or  under  trie   pt^tute   for  nrrongfully  c   uoinfc   the 
denth  of  »  chilcf,    ■>Xi<J  it  ¥f«8  held  thr^t  ccntrifcutory  negli- 
£:ence  wap  no  dcfenee  to    the    puit  by   the   child   brought  for 
compeneatlon   for  hie   Injuries,   while   if  the   mAt  were  under 
the    statute  lor  caueine   the  death   oi    the   child,    or  hy  a 
parent   J  or  loep   of   pftrvicep,    the  doctrine  nf  c  o'^trihutory 
negligence  vould  nxir-ly." 

"In   the   c^^c   of  '^ity   of     r^kin   v.   ],:cl>hon,    154   111. 
141,    thle  court  a^nin  an  ounce d   the   rule   th^t  c^ntrlhutory 
Begligence   of   the   -vtrentp   i?   a  defense   to   f\n  action  brought 
by  the  adminiptr^ttor  for  negligently  caueint;   the   death  of 
a  child.      A  child  eifeht  ye^^rr  old  •we  droTmed  while  play- 
Injt    on   eosne  floatini,   timbers   in  a  -it  filled  v:i.Xh  water, 
wl^iich  wa»  under   the   control   of  and  raninteined  by    the   city. 
Lr.   Juetice  ikiHiriruder,   ^ho   delivered  the   oninion  of   the 
court,    on  v''fce   152   iBid:    'In  Chicago  ^'ity  iioilwny  tn,    v. 
Wilcox,    13b   :  11.37    ,    we  held   th-it  ^here   a   ?i.it    for  damafces 
caueed  by  the  nefilltonce  of   the  defendant  i»  brou(.ht  by  a 
child   of  tender  yenrs,    tVie  negllfeence   of  hie  parent p  cannot 
be   imputed   to  him  in   support   of  the   delense    oi    contributory 
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n«gli^ene««     h«r«,   h«>v«v«r,    th«   «uit   is  brou^^ht  by  the 
fntJior,    ae  adKiniatr^ttor  of  n  deceased  child.      In  ruch  a 
case   the  contrlbutoxy  negligence  of  the  parente,    if  it  ex- 
ietp,   iXiHy    jc   eho^Ti   In  bf^r  of   the   action.'"     The   law  being 
a«  above   stnted  there  wae  a  Tariaiicc-  ij&twetin  the  pleadings 
and  the   evidence  and   advnnta^e  tvae   taken   ox    t-uch   variance 
in  apt  time. 

i-ut  waiving   the  queetion  of  e   variance,    it   still 
renainr   lor  up   to  detennine   ae  to   vhether   or  liot   the  fnther 
of  defendant  in  error' c  intestate  wee  guilty   of  zic^ill^enct 
which  WPP   the  cr.uee  of   or  which  contributed  to   the  injury  and 
de^th  of  defendant    in   error'?   inteetRle,      v-e   do  not  believe 
tht?t   anyone  crn   reed  the   record   in   this  case  and   not  be  iis- 
preppcd  with  the   ides   tl:at   if   the   occupent-e   of    the   automoblXe 
in  queption  yu»i  made   reseionable  upe   of   their   ordinary  facul- 
ties  of   peeing   and    heprinii,    they  could  hnve  oi-gerved   tiie 
tr^in   in  quertion   in   time    to  hnve    Avoided    the   accident.   Tiut 
preponderance    of    tlie    evidence  would   indicate   thnt   the  auto- 
mobile   ran    into   the  ent.ine   or  ran  against    U;e   tinfe.inc,    rather 
than   thnt   the   entwine   ran  a^ainet   the  autosaoLile.      Tiie  pliysi- 
cal    i^ottf   in  the  case  would    indicate   ^hat    the   automobile 
sti-uck    ti>«    engine   and   not   th^t   the   fc;»fcine   etruok  the   auto- 
mobile,     iioae   of   tiie   sl^ts   on   the  oow-ctcher  were   pcratched 
or  cracked   and   there   vmp  a    bOoT  or  injury    lo   tiic    eteaa  chest 
on  the  91  de  of  the  en(fine  indicating   11:^81   tne   en^^lne  was 
passing   in   front   of   the   track   of    the   autoaiobile  at   the   time 
the   collieion  occurred.       >e  do  not   believe   tnat  the  evldenot 
in  thie  record  fairly   tenda  to  prove  thftt   the   occupants  of 
the   car  Tf.'ere   In   the   exercise   of  due   crre   fnr  tJieir   own    safety. 

It    i?   contended  by  defendant   in  error   thnt  even 
tiiough  the  driver  of   the   automobile  was  nefsligent,    that  his 
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ii«£li£ene«  eannot   be    imputed   to   the   f^^ther  of  defendant's 
iiit«0tate   or  to   defendant's   inteetnte*      Cotin^el   ie  correct   on 
thiB  proi>08ition.      The  ne^jlifeenc*   of   tue   driver   Ip  not   to  be 
imputed    to   the  other  occupant e   of   the   oer  "but   ti-e  law  ie 
thflt    ti»«   occur ««t»  of  an  automobile   or  bufgy  vdio  are  ridinfi 
in  the    »&a.e,    either  ae  an  invited  guest   or   In  a  hired  convey- 
anoe,   c>ay  al»o  be  ne^^ilgent   in  f&ilin|c  to  caution  or  admonieh 
the  driver   of   impending   d»mger,      ii-e   think  the   record   in   thi» 
caee  diBcleees  such  facts  and  oircumptancer   E>uxrnunding  this 
accident   aa>.to   call   u-oon   the   father  of  defendant's   intee>tate 
to  exercise  tiit  faculties  ol  pti^ing  and  hearing  for  the 
safety   of  hiaself  and  ior  hie   infant   eon^.to  s^dmonish,    if 
necii  »j»sry,    the  driver  of   the  auto'aobile  not   to  heedJeesly 
drive  on   to   this  railro^-d  rro?i^ine  without  having  used  proper 
prtCRUtione  to   ascertain  vihether   or  not  a  train  v.'Re   approaeh- 
infe.     mailing  to  do   eo   he  wee  guilty  of  neglifetnoe  contri- 
buting to   tiiie  injury  and   to  the  de?»th  of  hlr  child  and 
under   tl'ie  latr  as  laid  coian   by  the    supreme  and  Appellate 
eourtt,    his  nafeligence  bfirs  a  recovery  on  the  rjnrt  of   th« 
adKinietr»tor. 

In  the  c«se  of  ilynn  v.   Chicw^o  uity  Ky.   Co. 
260  Hi.   46b,    the  court   payc:    "inhere  a  paspenger  \j».^  reason 
to  apprehend  danger  lie   is  not   «*t   liberty   to   leave   the  exer- 
eisc  of  due   cere   to  the  driver,    alone,     i or  example,   vhcre 
husband   and  vrifc  were   witting  upon   the   pnrae   rent   in  a  vehicl« 
driven  by   the  husband  ond  both  irrcre  killed  by   a   collision 
at  a  crossing,    in  an   action  brought  by   the  adfcinietratrix   of 
the  wife  against  the  railroad  company  it  wae  felcl   that   she 
had  Jio  ri^ht,    beeauee  her  husband  vras  driving  ,    to   omit  some 
reaconable  and  provident  effort   to  see   for  hereelf   that   the 
crossing  was  safe,    and   thmt   she  was  bound   to   look  and  lioten. 
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So  it  ha*   been  held  that  a  failure   to  look  and  lipten, 
on   the   '>art   of   onu   riding  with  Kii?  "back  to   the  driver,   vhil« 
approaching  a  well   knovm  r«ilro»d  crospint;  at  n   tffvt  trot,    or 
to  warn   the  driver,    or   to   tnke   tiny  precautions  whatever, 
liraa  contrit>utory   ncglipence  barring   recr'very.      In  crtsen   of 
this  kind    it   if?   MO   Icf?   the    duty   of  the  -^w^^enger,   where  ht 
has   the   opportunity   to  do   pt,    than   of   the  driver,    to  learn 
oi    the  dinger  and  avoi<i   it   il  poefitle." 

We  therefore  hold    that  Albert  &•   Brown,    5r.   father 
of  defendant  ^n  error'?   inteptito  -me  not   In   t'nv   ex«reiee   of 
due  C".re   for   the    paffty   of  r:i©  child   f>nd   th  ?t  hy  remeon 
thereof   defendant    in  error  -at?   the  fidnslnlfitr' tor   ie  not  en- 
titled   to  recover  and  th'^t    thie   case    ?hould   hm  reversed 
without  remnndlng. 

%e   find  ap  an  ultimste   f».ct    in   this  c^pe   thnt 
plaintiff   in  error  vae  not  ijuilty  of   the  neglifc^ence  eh'^rged 
in   tne  declaration  in  this  cage  and  thr.t   A}bf  rt   '.■,    Bro?m,Sr., 
father  of  defendant   ir.   <rror'?    inteptate,    nn    Inlnnt  lindcr 
«ix  years  of  «fe,    was   not    in    the   erercise   of  drc   o^ire   for 
ti'je   »»nfety   of  >^.i8  inf«nt    pon  for  ^-hogse  death   t^is    suit  is 
brour:ht,    nnd   th?»t   his   negligence   contrihuted  dlrrctly   to  the 
injury   and   death  of  hi^   r«nid   ^on. 

Revereed  with  finding  of  fact. 

fiot  to  he  reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set^g  hand  and  affixed  hie^seql^said  Court. 

at  Mt.  Vernon,  this ^^. /y^./L]. ..^^ dag  of  Ju^kt^^-C'C^^ri^i^ 

A.  D.  191/1  ... 
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Opinion  of  ike  AppeHtxte  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon^James  C.  McBride,  Justice, 
^'"'rlon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk.  THOl^AS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  NovemberlA.  D.  1918,  there  was  filed  in  the 
ofiice  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  ii  the  words  and  figures  following: 


Rs.l.ph..M.c.New, 


Appellee 


res. 


No 31 

March  Term,  1918. 


MorriB-  Sternlserger, \- 


Appellant.. 
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APPEAL  FROM 


.Circuit COURT 


S-t^.C.lair COUNTY 


TRIAL  JUDGE 


HON _ j.....r......Giim;M. 


^  • 


Teim  Ho.   31  In   the  Appellate  Court  Agenda  :'o,19 

of  Iiiinois,Sourth  .Diptrict. 
March  Terra,    A.   D.    1918. 

212I.A.  643 

Balph  tlcHew,    Appellee  ) 

)   Apperl   from  circuit  Court 
•vp.  )   St.    C.liir  County,    Illinois. 

Jforris   Sternterger,    Appellant    ) 


Cpinion   by    JiiOgge,    F.    J. 


Appellee    brout'ht   suit  pj:?!  inpt  nipnellant  iDefore   a 
Justice   ol   the  Pesce   of   Ot.   Clair  County  and   on  ?♦;•  pepl    to 
the  Circuit  Court   of   enid  County,    recovered  n   verdict   a.nd 
judgment   s^<ain?t  appellant   for  |12,50.      To  reverse    gaid 
Judgment   this  appeal    is  prosecuted. 

Appellee   f.^iled    to   file   p   brief   in   conii)].iance  T'ith 
the   rule   27   of   the   Court,      '^nid   judcment    ie   therefore   re- 
versed and   said   CRUse   remanded  under  the  r^rovi'^ione   of   said 
rule. 

Reverpec"    and  ii.er.;nnd  ed . 

liot   to    ue  reported    in  full. 


C^8  .A.I  SIS 


9  si  i9r/t7A    ,iif»«i.; 


,    ^H".  i  i'.»ciciA    ,'X9'^r9Qaiaj  .    ex  no  4 


A,'   ncxal^ 


•  ius   iAi^jotd   98lX8(jqA 


.iXul  al.  b«^ioq9^  sJ  ol  ^oii 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mp  office. 

IN  TESTIMONY  WHEREOF,  I  have  set^g  Imnd  and  affixed  the=s^aipisaid  Court 

at  Mt.  Verpon,  this... .^^ .y^fZ^^-^ y^ day  of  VyL^<(ie.<i^f.£^ f 

A.  D.  191  i...  ^ 
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CleriTotiTm- Appellate  Court 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  dap  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
(_  _Ji&n:  Franklin  H.  Boggs,  Justice 
CHARLES  C  JOHNSON.  Clerk.  i    THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  ^ovember  A.  D.  1918,  there  was  filed  in  the 
ofifice  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  (^PINION  in  the  words  and  figures  following: 


N0...5.6 

March  Term,  1918. 


Ejojc. &.  Godding^ 

Ap^ellante 


212I.A.  8^3 


APPEAL  FROM 


County COURT 


WaBhingjton COUNTY 


TRIAL  JUDGE 


HON. 


W.    P.    GREEN 
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of   IllinoiSjJbOurth  District. 
March  Term,    A.    D.    1916. 

G,    ..:.   Rogers,   Appellee  )  2  1  /^    I  .A.    ^  4:  O 

VB,  ) 

5   Apr>eal   from  C o\in ty  Court 
Jared  V,.   iox  and  Chnrlee  H.       ) 

Goddinf^,    nartner!?,    doinf^   a         )  WasMngton   County, 

firm  tusinese  under  the  name    ) 
of  I' ox  li  Godding, 


A.   Appellante  ) 

Opinion  ty    •>ogfp,    P.    J, 

An   action   r^n   the   cnee  trought  ty  appellees  againet 
appellant   in   the  County  Court   of  Washington  County   resulted 
in   a  verdict  and   judgment   for  $307.80   in  fn\or   of   appellee. 
To   reverse    said   judgment    this  ar^peal   is  prosecuted.      The 
declaration   consiets   of   three    special   counts  and    the  common 
counts.      ''he    first    special    count   avers   that  hy  a  v/ritten   con- 
tr'^'ct   dated   August  18,    191&,    appellee    sold   to   a-oT^ellant  600 
barrels    of   apples   of   the   following;   vniieties,    viz:    200   barrels 
of   Jonathans;    200  barrels   of  Grimes  Golden   pnd  2Go  barrels 
of  }*inlrlers.      Gaid   apples   to   be   free   from  v/orrr.p,    hailpeck, 
bruises,    scab  blotch   or    scele,    and   no  wind  fall   apples,    and 
■rere   to  be   carefully  jiicked.      The  price   to   be   .-2.25   f.o.b. 
V<alnut  }  ill,    111.    ^lOC.OO  being  paid   on   the   execution   of  the 
contrp'ct.      The   other  paymtntr^    to   be  nipde   on  receipt   of   in- 
voice s.n6.  bill    of   lading. 

The   declaration  avers   the   delivery   of    said  apples 
and  alleges   tht re    is    still   due    thereon   the    sum   of   t300.      The 
second  count   avers   that    after   the   execvition   of   the   above  men- 
tioned written  contmct  appellant  purcliased  from  appellee   at 
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the   eame  price  upon  the   same    terras  all    applep   that  appellee 
then  had,    to    be   delivered  f  .o.b.   Y.'alnut  Hill  and   other  points 
and   Bverj?   thnt  a-npellee  delivered  additional   applet;  .  that   the 
eaaie  ■vrere  accepted  and    t?ia  t   there    remains   unr.^id    for   said 
apples?   the    svm   of  $'300.      Tlie   Uiird   count   avers   that  appellant 
by   verbal  agreement   bought   ol   appellee   at   the   price   of  40.^ 
per  hundred  weight  f  .o.b.   cars  at  '.-alnut  Hill   and    eurroundlng 
points    t31    the   applet  appellee    then  had.      '"he   declaration 
further  p.vex^   thpt  bulk  apples  were  delivered  by  appellee 
and   accepted  by  api^ellant   and   that   there    remainc   due    thereon 
the   eum  of   t'500.00. 

The   fourth   count  was   the   consolidated   common   counts. 
To    said  declaration  a  plea    of   the   general    ipeue   virie   filed.    A 
trial  v.'as  had   resulting  a?   above    ?et  forth. 

"he  principal   (.round    relied    on   for   a   reversal   of  Bald 
jud^^nent    ie   that  the   verdict   and  judi.nier!t   is   againpt   the  mani- 
fest reight    of   the   evidence.      Tl-^    contention   of   appellant 
being   that  no   contract  v/ae  made   by   them   for  the  puirchppe   of 
any  apples  other   than  the  apples  mentioned   in   the   written 
contract,    and    tlxat   all   other   apples    shipped  by   appellee   to 
them  were   sold   on  commission  and  that   they  Iruad   rendered   on 
account   to   appellee   of  such   sales   and  had  paid   in   full   there- 
for,   and  that   there  was   nothing  owint^   at   the   time    the   suit 
ras   instituted.      On   the    other  hand  appellee   contends   that 
after   the  maJcing;    of    the  v/ritten   contract   he  met   the   agent   of 
appellants  at   or  near  \.alnut  Jill   and   verbally  contracted  with 
appellants  for  all   of   the   apples   of   the   character  nientioned  in 
the  contract   aljove   set   forth   that  appellee  r.ir:ht  purchase. 

'''he  evidence    is  cor>f lictinf;  -vith  reference   to   T^iether 
such  a   coTitract  was   entered    into.      Apxiellee    testified  that 
such  contract  was  ttade  while    t\70  witnesses   on  behalf   of  appel- 
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lants   testified   there  wae  no   such  contract  entered    into. 
"ft'e   think,    ho«?ever,    that   the   facts   and   circumstance e   purround- 
ing   the   c"8e   tend   to    support   the   ccntention   of   r.ppellee   for 
the   rep?on   the    evidence    in   the   record   dircloses   appellante 
accepted  and  paid   for   something   lilce    one  thousand  barrels 
of   apxn»e-p   from   ap^^ellees   at   the  price    of   S12.2&  per  barrel, 
beini,    pbout  4"'''^  barrels    in   excesp   of    the   vritten   contract. 
The    evidence   too   on   the  part   of  apr»ellee    i?   to   the   effect 
thnt  he  had   delivered   to   appollant^   IbOB   barre]  p    of   apples 
whereas  apoellnnts    insist   th<?t   only   1453  bnrrele   of  appeles 
Tn.B'^   "oeen   delivered   to   thf>n,    and    they  do  not  claim   to  hsve 
received   or  pn.id   for   my  'nore  -      T'ne   copy   of   the   bill?   of 
lading,    oifered    in    evidence   ty   appellee   concjupively   ehoiw 
th'^t   1598   1">nrrelc    of   rrple?  hr-d  "teen  delivered    on   the  c^re 
billed   to  appellant?.      The  jury  tstre,    thtrefcre,    warranted   in 
finding    th=t   145  barrels   of  apples  had  been  delivered  by 
appellee    that  had  not  been  paid   for   by  appellants.      These 
apples   at  ^2.25  per  barrel  v^ould  amount   to  :". 316.25  bein^;  in 
excess   of   the    verdict   ^^nd   judtOHcnt    in   this  cape. 

Appellants   further   contend   tliat   the    statements 
rendered  by  thein  to   appellee   of   apples   received   rmd    F'old   by 
theri   on   coRnnission  with  a   reaittance   lor   the  balances   ov;ing 
to  appellee   on   such   p?^les   tended    to   corroborr>te   their  conten- 
tion  that   the    phi-owents  v.'ere    -hipmentr   to   be    sold   en  cojinniis- 
sion   r<n6   rere   not    on   contrpct.      However  thst  r-ay  be,    as  here- 
tofore   rtpted,    something;   like   lOGO  barrels   of  nipples  were 
accepted  by  appellants   and   paid   for  rt   the   nurch«se  price 
of  $2.25  ->er  barrel  .      The  evidence   clearly   ohov/s   tliat   appel- 
Innts  tvere  not   relying    exclusively    '^n   the  v.ritten   contract. 
Then,    too,    the   evidence   tends   to    shov;   th-'t   they   received 
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apples  in  exceee  of   the  amount   that  were  paid  for   either  by 
contract   or  as    sales   on  comiflisEiionB,    eo   th-  t   so  f^r  se   the 
evidence    is  concerned  we  are  not  able   to   £?ay  that  the    -ver- 
dict  of   tiie   jury   is   E^ainst   its  nanifcpt  r*l-ii  ■weitvcht. 

it   is   ntxt  contended   by   appellr.ntp    th  t    tlie   court 
erred   in  giving   the   fourth   and  sixth   instructions  given  on 
beholf    oi    aTjpellee.      The  principal   criticirm   in   regard   to 
these   in8truc*'tions    is   that    they   submitted   to    the   jury   the 
question   of   ■whether   the   bulk  apples    sold   by   appellees   to 
appellants  were   to   be   f  .o.b.    the   car?'.      V/e  have   examined 
these    instructions  and   do   not    find   thpy   ere    subject  "to   the 
criticism  made  by  anpellrintp  and  we   are  unrible   to    see  how 
th«  giving   of  either   of   these   instructions  could   prejudice 
the   rit'hts   of  appellants. 

finding  no  reversible   error   in   the   record   the 
judgment   of   the   trial   court  vail  be   affirmed, 

Jud^jr.Knt   aiiii-med. 
liot  to  be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Vern^,  this 
A.  D.  191.  A.. 


o 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 

Hon.  James  C.  McBride,  Justice.  \ 

^-""-'ffon.  Franklin  H.  Boggs,  Justice  ' 

CHARLES  C.  JOHNSON,  Clerk.  THQMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  Novemb^  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPINION  fn  the  words  and  figures  following: 


Uaxlon  leeMiifiky^. 


Appellee 


■J \ 


No 4.4 

March  Term,  1918. 


Chi.ca&o-.Sandov.al  Coal  .C.o.,.,..'Jjj, 


Appellant 


21^I.A.  Q^3 


Cijccuit COURT 


COUNTY 


TRIAL  JUDGE 


HON .W,...B-.WB.IGHT. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  AppellattLCp^rt,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  f»fegoiaa,is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set-my  hfind  and  affixed  the^^ealof  said  Court 

at  ML  Vernon,  this yrrp '!^<j^.. Z.^.) day  of  /.0'<^i^^ 

A.D.19li 

tellafe  Court     ' 


} 


Term  Ko.    44.  In  the  Appellate  Court  Agenda  !.o.l6 

of  Illinois, fourth  Dietrict 
Jaarch  Tern,    A.    D.    1918. 

,  212I.A.  o43 

Vnrion    .  ephineky ,      Appellee      j     •^  — -  •*- 

} 
vs.  }   Appeal    frora  Circuit   Court 

tiiica<;.o-  -ajridoval  Coal  J  Marion  County,    111. 

) 
Company,  Appellant    ) 


Opinion  by  Boggs,   P.  J". 

An  action   on  tiie  cnee  we.e   instituted  "by  fc'arion 
Weeliinsky,    appellee,    tit^inf-t   appellant,   C>j.ic'-'t,  o-candoval 
Coal  Company,    in   the  Circuit  Court   of  Inrion  County,    to 
recover  d'^iaR.fe?  for  perp'^nal    injuriep   received    v.y  him  while 
employecl  ae  a  coal  niner   in  appellant';?  mine.      "  na  declara- 
tion coaeii'ts  of    three  counte.      The   firrt   tv;o   counts  aver 
thn  t   there  vrap  a   equeeze    in   the   room   in  viiich  a-o'.ellee  wae 
TR-orking,    caupe  the   el^te   and    other  Katerinl    to   fall    and  in- 
jure hiir..      Tlif;   t}iird   count  alleges  amont,   other   thingp    "that 
the  T/orking  place   of  plaintiff    in  sf?id  room  vrh«re   the   eaid 
pl.-iintiif  wa?   then   and   there   required   to  work   r-nd   to  be   in 
the  performance   of  hi«  dutiee  as  a  miner,    as  aloresaid,    was   in 
a  dangeroue   and  unsafe   condition,    in   tiiie:    thet  at   said  vork» 
ing  place   in   eaid   room   in  said  mine   there   tixen  existed   a 
squeeze   m   said  mine,    by   reason  of  vrhicli   coal,    cl^te,    rock, 
dirt,    debrie  and    other  u-aterinl    then    ^nd    there    at  paid  vork- 
int   place   v-e  likeJy  to   fall    in  threat   quantities  UT5on  the   eaid 
plaintiff   and   o the  re  who  ;z.ight  be  working    there   f^nd   thereby 
endangering   the   liver   and    safety   of   the   naid  r^laintlff  and 
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other   servants  and   employee e   of   the  defendant  who  were   obliged 
to  work  find   oe   in   eaid  v/orkirig  place    in   said   room.      All    of  ■•s«hid'i 
was   then  and   there   well  known  to    tiie  defendant." 

All   tliree   of   aaid  coiinti?   charged   it   to   be   the   duty 
of  the   appellant   to  have   its  mine    exar.iner   ins^iect   and   examine 
mid  rcrking  -nlQce   and   to    inscril^e   on   the   walls   the  month  and 
dfly   of    the  nonth  of    said   vi^it?,    and    to  plnce   a   c -intipicuous 
mark   or   si^n  ^^.t   tx^e   working  pl^ce    il  s5ny   recent   f alj  »   or  den- 
gerou»  roof   or   other  den^eroup  condition  vrre   diecovered, 
end    further   to  ij.'^ke   ?;   daily   report   of  >iip   exaininntion  before 
appellee   and  others  were  permitted   to  enter   the  i-ine.      It  was 
further  alleged   to   be    the   duty   of   the  aiine  laanr,.  er  to  take 
poscession   of   the   entrance   checks,    etc.    where    a  v'orking  place 
Wfj©   shown   to  he  dangerous,      viaid  declaration  alleges  a  ■willful 
violation  of    the  proviBiong      ijove    .:entioned,    '?nd   thpt   ap   the 
result   of   Piich   violation  ?ip;;ellee  v.hile   ■-%  work    in  his  work- 
ing place  ■B'RB  caufetit  and   crushed  "between  a  mas?   of  rock, 
slete,    debris   and  other  n)*iterial   which  fell  upon  him,   whereby 
he  yrne   injured,    alleging:  damr-f-e?,    etc.    i  ?;ch  of   r-rid   countp 
ever   that  appellant  h   d  rejected  the      orkmen' *»  ComT)ensation   Act 

To   c'id   declersition   aispellant   filed   f  ^Ipr   of  the 
general    lepue.      A   trial  vne  h'fcl    reeulting;    in   a   verdict  and 
judgment    in   favor   of  appellee   for  f'35C0.      To   reverse   said 
jud^jBient   this  appeal    ip  proeecuted. 

The  princijal  |i,round  relied  upon  by  upnellant  for 
a  reversal  of  the  judt^aent  in  t/iip  cape  ie  tii.at  tne  verdict 
of  the  jury  is  ^eiainrt  the  :;anifei't  T/eight  of  the  ©"widence. 
The  record  diecloses  that  appellee  wns  sixty  three  year?  of 
ag«  at  the  tiiie  of  nis  injury;  .nnd  thnt  he  w«o  ."  -nrnntioal 
miner  of  so/iie  yeare  experience;  th-it  on  June  1"",  1916,  being 
Saturday,    appellee  had  prepared  a   ehot   in   tlie   lace   of   tliC 
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coal  near  the   right   rib  about    tlixee   feet  from   the  bottom, 
T/iiich  woe   fired   by  a   shot   firer.      Appellee   returned   to   said 
room  nn   the   following  Monday   ebout  eifht   o'clock    in   the 
morning  and   began  to  shovel  coal   thf^t  lihd   i-een   phot  down. 
Ke  loaded   tv/o   loads  oi    conl   and  a  part   of  the   ti;ird  v?hen 
tie  wp.p   struck   on  the   hack  by  coal   or   flate,    w.p.  thrown   to 
the  tiround   and   left   in   an  uuconscicue  condition,    receiving 
the    injuriec   cciaplained   ol.      ^v„y)e:ilee   v/«9  working   alone   at 
the    tiKie  of    the   injury.      -hen   found   )it  ^or   sitting   on  »  lump 
oi   coal   v'ith   coal   or   elf.te    scattered   all  around   him,    one  piece 
oi    el.'  te  weighing,   about   lOc  pounds.      The   vein   of  coal   at   thi» 
point   was  about    six  or   ffix  and   one   half   feet   t  ".i.ck  and   there 
iBte    rfomething   like   two   leet   cf    slate   at   the   ton    af    the   room. 

The   record  dipclosep   tn-tt  there   vi<*B   ?>    slip   in  the 
elete   five   or  Fix  feet   back   from   tlie   face  ne-t^r   tl-e   right  hand 
rit;    and  that    there  ^ns   s   parting    in  the    pl'te,    it  being   torn 
out   to  a   feather   ed^.e   ?.t  the   bottom  «nf5   r-^n  ur^   throupii   the 
entire   thicknee?   of   the    esrae.      Appellee   vhp  v.'orking   Pbout 
two   feet   iroa    the   right  hand    rib  and   four   or   five   feet  from 
the  face  nt  the    tirae   of   t)!e    injury.      On    tr>e    pornint   in   ques- 
tion  there  were   no  rnarks   indie   ting  danf, er   in  apr' ellee's 
working  place   and  i.is   entrance   check   hnd   not    beon    taken  up 
by    the  mine  niatiager   and   .•.ot>iinfc   ;;ad    ueen   done   to    indicate 
that  a  dangerous   cnndition  exigted   in   enid  i*oon. 

whether  or  not   tnere  vins  a  dnnfvcroue  condition   ex- 
isting   in   the  room  where   appellee  was?  working   on   the  day   in 
que  pt ion  was  a  question   of   fact    for  the  jury  under   the    evi- 
dence   xn   thie   C-. se   and    unle?E  we  are   «ble    to    foy   that   the 
verdict   is  a*i.-iin3t   the  >rianife5»t  weight   of  the  evidence,    we 
should   not  disturb    the  judj  ruent   on   th«t  pround.    '  aettrlik   v. 
Strong   107   AT)p.347f  Chionf-o   ic   J.E.K  .Co.  v.r«ttcn,    122  App.174; 
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Chien^o  tity  hy.   Co.    v.   Iverson,    106  ^pj),AZZ, 

i7ie  record  diecloees   that  a   layer   of   slste   tv.o   t'ett 
in  thickneee   overlaid   caid   vein   ol  coaO    ¥?}dc}i   frequently   be- 
came  looeened.      In  thie   alrte   there  trap   a  fnult    or   eilp   and 
it  vae  at   this  point   thst   tyie  ciiunk  of   frl-te   .-•'hove  mentioned 
■becawe   loose   and  fell.      The   witness  Isy   on  be>iRlf   nf   appellee 
toetiiied;     "The   elate   p.t    th??!     jlace   v.'&?   san>et}dng   like   two 
feet   t)iick,    1    tliink;    there  var   cjuite  a   bit   of  coal   on  the 
floor   -"f   the  room  where   the   old  gentlempn  v^r-i,    nnd   one  niece 
of    plrite,    not   very  tsucli  el.'^te;    I   expect   that   ^iece   of   elate 
would  weigh   l.''  pounds  likely.      I   could  tel.l    v.hcre    that   »)iece 
oi    sl-'te   come   from;    it  come   froir.   the    ton;    1    could   eee   the 
•T'lace.**      Thi?  witnee?   further  testified   on  croPF   examination, 
"1    su-ipoee  there  wns  about   a   ton   of   cop.1    dcvm  l  rom  the   face; 
1   couid    eee    it  nad  fallen  from  the    5?hot;    it   fell    from   tiie   shot 
and   the  rib   totetJrier;    the   ehot   end    the   top   of   the   phot  along 
the   rib,    and   i    think   there  v.-ib   one   .  iece    of    rlrte   there,    there 
wnen't  .'iiuch   slate;    one   lit,   litiCi^." 

L'udley  Kave,    anothv^n-  vitneBC    on  hehnlf   of  npnellec 
teetiiied  with   reference   to   the   f?lr  te   in   the   roof  and    the    slip 
aVove  iuentioned.      Ho   testimony  v:«?,8   offered  \>y  ar.'r>ell«nt .      An 
examination   of   tlie   record   satislles  us   th-t   tlic   ,iury  were 
warranted   in   finding  thnt  n   deng^^eroue   C':)ncition   e>:ieted   in 
the   room  vfhtre   nppcllee  ^p.r-  V7orkini  ,    loth  on  pccniint   of  the 
elip    in  the   sl.nte,    and   alpo    on  account   of   the  condition   of 
the   coal  at  the   fi-nce.      The   record   dipcloper   th-^t  when   the    shot 
was   fired   tiie    vjhole    of    the   copI    thrt   should  hnve   cnme   onvin 
did  not  hreak   loose   and   fall,    r«nd   thrt  vhile   j'ppellee  Yrae   at 

wnyV     bVi  r»y«.->l  Jrig     \iy%     +;>ii  o    prvnj      th  **     ■v'omo  j  ri/^  f  *•    nf     +y\p     C*^"!      '' *     th<* 

i&ce   that    his   exiot    should  ii^-'ve   brought   dov/n,    toeether   with 
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this  piece   of    plate   from   the   roof,    fell    and  appellee  trnc   in- 
jured.     3t   is  contended    oy  ?T)pellant   thnt   tlie   record  doee   not 
di*«clo?c  how  nr>re3.1ee   receivef'   )de    injury.      >Io   one    eaw  the 
Injury    occur   nnd  -vvhile   ^preDlee   na:^  rendered   unc-mscioup   from 
the    injury   ^nd   woe   not   ?^.ole   to   tell    Jurt  whnt   hnd   occurred 
nt   the    time  he  w..e   struck,    Fti31   t?e   think   the   f"ct?   nnd   clr- 
curafjtancc?    ourrounding   the   injury  -vere  (m^ly   irulficient   for 
the   jury   to   draw  the  oonclupion  thr*t  appellee  vr  r-   injured 
by   reapnn   of   the   fr.ll    of   pl'te   from   the    roof   or   i  rom   the   foil 
of   the    coal    at   the   foce   or   both,   and   th'^t   eithtr   the   condition 
of   the    coal   «t   the   f  ce   or   cor.dition    of   the    plate    in    the   roof 
were    sufficient    to   c^nptitute    a  dnn^-ftrous  cntidition   r^.n<i   f?hould 
havo   been  ranrked  "by  the  nine   exar^iner. 

The   re(?ord  dircloeep  that  the  t.iine   examiner  was   in 
the  mine    on   the  31th  ni  June  tut   according    to   his   ovm  testi- 
mony i^ie   examination  w-e   not   very   thoroUiSJa   as   he   te?tifxed 
th;^t  he  hoi   '^otpethinp   over  2"'^  rootne   to  exnitine  and   th^^t  h® 
could  not  (iive  much   time    to  any  particular  place.      The   record 
dipcloee"   that   nprellant   hnc5    e3r-cted  not   to  he  governed   by 
and   r^ny  con.enpntion  under   the  '"OrJrmen'f^  Compensation    '.ct, 
and,    therefore,    the   defcnpe   -"f  n-euined   ri?k,    fellow   perv^nt 
and   contributory   nef;lifeence   r.re   not   available   to   appellant, 
if   the  jury  were  %'»arr?>.nted   in   finding   that   the   appellant  was 
nefclit;ent  as  charged   in  pppellee'?  declarr.tinn   or   pone   count 
thereof,    and   thnt  aa   the  proxiiante   result   of   f?aid  nef;ligenoe 
appelleereceived   the    injury  corar)lained   of,    the  coi<rt   ehould 
not  disturb   the   verdict. 

It   is  furtlier  contended  by  appellant   thnt   the    injury 
received  by   aTjpellae  wnp  cwused  by  ntinf  1 "!  *>f>    »hnv*'3  J^ifr   frnw 
under   the   fAce    of    the  coal   v.here    the   piiot  hfd  been  fired 
and   that   the   fjilllne   of   the  coal   v/op   occppioned  by    the    set   of 
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appellee,      Xhere   ie   no  evidence   in  the   record   tc   support 
thle   contention,      it   is   turtlxer  contended  ^y  appellant   that 
the   condition   ol    the   ince   of    the   coal    ooee   t.^i   crerite  a 
denfeerouf   cnditlnn  requiring   the   PBxne    to   be  mai'ked.      V,«  do 
not    think   the  po-  ition  ol    nppcllftnt  veil    taken.      Our  iiupreme 
Court   has  Vield    to    the   contrary   in  lunhaa  v.    ilnok  Diamond 
Loal  Co,    239   3  11.457   ana  ^engelkamp   v.    Conerlid-'^ted  toal  Co. 
25^   111,305. 

In  Jjengelkamp    v.   Cnniaolid  »ted  Coal    f-o.    supra,    the 
Suprene  Court  at  p^^fe   ?-c>9   f»n.y)»«:    "It    i^  cnntende^l    th^t  the  nine 
examiner  ip   j'ot   required    to  ex»^inine   the    trpck  'bocnuEe   tiie 
hazaroB  arising  ircKi  it£>  detective   condition   -^re     .ot  pcculiax 
to  'rininf:  bxi.t  nre    puch  ap   are   con^ion   to   rny  othrr   occupationt, 
p,nd   further,    because    the   exajnination   the   examiner  in   required 
to  take  ae  to   uxe   oualiticptionp   reciuire   no  knovledge   of 
anything  concerning,    the    ouilding   or  Tiaintennnce   of  railway 
tr'=iol<9   in  mines.      <".e  hpve  iield   that   the   v-ord?    'any   dangerous 
conditions'    in  the  j'dning  Act,    apply    to  dnngeroiie   conditione 
in   the  track,    the    ros^o-hed   or   the    ridee   of   the   entries,    and 
that   they   include   any  dnn£eroui?  conditions  v.'>2ach  may  exist 
in  ?.    conl   nsine   which    endanger   the   life,    J  irrib   or   nealtix   of 
mm   ?;orking   in    the  ri)ine,    v^ethrr    puch   conditionp  ^re   of   a 
permanent   chRracter,    due    to   tht?   faulty  c on f't ruction,    or  of  a 
t«}tporsry  character,    due    to  oper»tion.    (;  ertene   v.    southern 
Coal    Co.    235   111.540;    Himhairi  v.    -:l«ck   "iarronc!      lal   Co.    239 
113.457.)      In   the   letter   c^pe   the  rireeence   of  b   live,    unin- 
sulated  electric   rire    in   an   entry,    v/ith  T.-hich  w    driver  or    nule 
Bilt-ht  corre   in  contnct,   v."e   regarded   ae   »   dan^erf^us  condition 
v.'hich    it  wre   the   duty   of   the   ^"ine   exominer   to  diecover  and 
report. " 

-6- 


S^.-,'V 


c«ro-Tr> 
91101  J 


■'-ii  ex  •ta^hif  4»A  tl   91  axil     .••XX«q^ 

09£»R«J^fioo  tiftLtxui  tttftnoo   tirfl 

»:i  90;?    lo   noiJlfefloo  ari^ 

'■■  noljjt  jo?»  »itt  iC-tidt   #on 

Xtiii)'-  tf   bl9ti  9P-A   SrucO 

Mtr.    Vi^.£ii    t^.  zoJ 

.<!£ 

HiiolJlbnoo 

,T«tO*rxailO    r»*Trt?»«»^ 
»M.f^I    df.  0  3 

.01/1.7 


-d- 


It    ip  next  contended  by  appellant    thrt   the   court 
erred    in  Kefu^ing   to  give   the    third  refused   inptr\iction  ten- 
dered by   nppc33ont.      '.Ve  >ip.ve   examined   t.hie   in^trviction  rnd 
do  not  "believe   tl.e  court   erred    in  reft  pin^.,   the    Fsiae   for  the 
reason   tiint    raid   instruction   steeumes   certain  ccnditiono  v/hich 
vere  controverted   in  the   eve  and  which  t>ie   evidence  did  not 
support. 

^-ight   inrtructione   were   (f,iven    "n  behalf    of  appellant, 
An  exRfninfition   ol    ti*  ge   inctructionp  disclose   th-^t   the  jury 
were    inptmcted   fully   on  every  ph«».ee   of   .appellp.nt*  p  cape  nnd 
properly  presented   i  te   theory. 

^iO   couplein-t   is  nade   th-it   the   verdict   of   the   jury 
w»p   exccBPive.      The  record  diecloeee   that  a':>^^enc;e   ie  par- 
tially pr.ralized   and   thnt   tliie   condition   ip  ^^ennanent  and 
the   evidence   tende   to   show  th^t   inijtejHd   of  ^.rowin^;   better, 
the   condition  of    anpellee  v/ill    probably  gro'vv  -worpe  pp   the 
injury    received   iy  hirij   is   of   r>    ch»racter   to   render  him  ner- 
vous as  well    -s^  to   render  him   in   a   6ef^vee   helriipptp. 

iindinfc,  no   revereiblc   error  in    the  record   the   judg- 
ment  of    Vcie   trial    court  v.jn    be    '^ffinaed. 

Judirment   aff ironed, 

hot    to  be  reported   in  full. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  dag  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present:  \ 

Hon.  Harrg  Higbee,  Presiding  Justice.  \ 

\ 
Hon.  James  C.  McBride,  Justice.  \ 

j„,^"Hon.  Franklin  H  Boggs,  Justice  \ 

CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  dag  of  Nodember  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPIMION  in  the  words  and  figures  following: 


?.pny..B..ep8i.t*. 


Appellee 


No 53 

March  Term,  1918. 


Sal ineCpvuity  Coal  \^ 

Appellant 


121.^. 


APPEAL  FROM 


Cixcuit COURT 


Sftlin.^ COUNTY 


TRIAL  JUDGE 


HON. 


A.    W.    LEWIS 


Term  No.   53  In   the  Appellate  Court  Agend.&  No. 49 

of   Illinois,    iJourth  District^ 
iLPTCh  Term  A,    T).    1918. 


Tony  uepeie.      Appellee        )  212    I. A.     O  4.  O 

T8.  )    ApTieftl    from  Circuit  Court 

) 
Saline  County  Coal  Com-      )      Saline  County,    IlHinoie. 
pany,    ^   Oorpnrntion,  'i 

) 

Appellant      ) 


Opinion  "by  Soggp,    V.    J. 

An  action   on  the   case  'brouf,lit   in   tlie  Circuit  Court 
of  Saline  County  "by  appellee   a^ainet  appellant   ior  pereonal 
injuriee   sustained   by   appellee   Iro^i  th<^   falling   of   rock  iron: 
the    roof   of  appellant's  mine   in  "votich  appellee  v.'ae  employed 
a0  a  miner,    resulted   in   a  verdict  and  judgment  in  favor   of 
appellee   for  $1500.00. 

The  declaration  coneiete   of   three   cnuntr,    v..l1    of 
which  allege  a   rejection   of   the  Workmen's  Compens' ticn  Act. 
The   first  count   charges   that    in  the   room  where   appellee   and 
his  huddy  wer«  working   there  wae  a  large  piece   of  looee  rock 
and   slate  vrViich  was  2  ikely   to  fall    and    then  end   there  con- 
etituted  a  danf;erou»  condition   in   said   room;    thrt    eeid  rock 
had   neen   in  ©uch  looseneti   condition  for   to-v/it:    three   days, 
and   th'^t    eaid  dancerovB  condition  could  hfve  been  dieco^vered 
by   the  mine   examiner  hy  making   a  reasonrbly  careful    exaoiina- 
tion   of   said   room.    8eid   count   further  charge?   that   the  mine 
•xeminer   for  appellant  made  an   examination   of   said   room  and 
diecovered   eaid  loose   rock  end   el^te   constituting    t?sid  dan- 
feeroue   condition  and   thct  appellant  vilfully   fsiled   to  cause 
its  mine  examiner  to  plf^ce  a  conepicuous  mjark   tlj^reon  as 

-1- 


'390  2  YCl"   rrninJt'T'^ 

ti^'c)   :^  y!:'^-\i..:-   3:'t    n :   ^itauoicf  9««o   9rii  no   noJLioB   nA 

Cbho ■? '  q  .;-    ;o:  tk   ^sni<r<-jB   99XX9qq«  x,d  x;}cixioO   aailnQ  1o 

mo-x't  inoi   to   ^£  r  tfl't   ^rfi   nctl   99lX«qqB    yri  btnlafaus   taXiului 

brtxolqm'i  »BW  ^r«l"r»qqa  lioifte  ni   aniw  e*&aall9qqB   to    tooi-srli 

io  icvjbI:   Ha   J"ii9a!3fiut.   bn*  ^roi&i^v    a  ni   bg^XuROi    ,'is»nim   f   afl 

.OO.OOdX^    lot    »8XX9qqs 
,    iauno   aoiiii    to   eiatanoo  noiiii'xaXoei?  sn. 

'fiaarfioV  9r(J    to   noi;to9i,di   a  s;^9XX/}  daixfw 
IXecrofw   ets.ir  taoot  9Tit  al    tsdt  89;5iiix(o   ^nuoo  ieixl  t»riV 
5(oc'*'   ■-♦9«'.- r    '^   -^0  ii  <•  "j^iBf   R  ^.-^w  9T9-iJ'   jjnijftovr  sagir  X'^^'^' 

-rtoo  eij'iJ-    *}(!:;  ^f'Y  riolrfw  9;^B£9   bna 

'JQ   ni   noX^tibrtoD  si/omansib  h  boSuStte 
not   aoltibitoo  hanoeiooX  Aous   ni   not 
b^■x■■>.! '■  o-^ i  MoXJ-Xfanco  t^toi^ani*!)  blB%    im^ 

•>0i<  v:lti(Haofia»a   B   ^HLbo.  x<^  nanXmjtxs   oaia  f» 

aiJBXio  •xsrWiui   *rui03   bi«8    .iBor»t   fcXaa   Ic   noXt 

.l/)nlmax9   n«  •ban  ^a«XI#qqa  le'i   'X8aiiaax9 

-nab   ftljis    v'i^'J'  OoT   »90oX   bXfia   baiavooalb 

t^'j'-.o   ol   b9lJ  ?-CX9qq«  tstit   brm  nolilbnoo   9U0fi» 

'uouoXqninos  m  aaaXq  o^  i^nliQjHXtt  9nXai  ail 

-X- 


provided  by  statute. 

The    second  count   ch^-^rges  thet    there  was  a  large 
piece   of    looee   rock   and   glate    eitUcted   in    the   room  i^t^ere 
appellee   vo^  working   and   th?,t   tne    same   constituted  a  dan- 
gerous  condition  .^d   thr-t   said  dangerous  condition  could 
have  t£en   diecovere.i.   by   the  mine   exaciiner   by  ^xalcing  a  rea- 
sonably careful   examination   of    said  room,    r-nri   «a]egee   the 
duty    cf   the  mine   examiner   to  place  a   conspicuous  mark  thereon 
and  hir   failure   eo    to   do,    etc. 

S'he   third  count  wos  a  cosLaon  law  count  charging 
the   failure   of   appellant   to  provide  appellee  v/ith  a  reason- 
ably   safe  place    to  v.-ork. 

To   thie  declaration  a  plea   of   the  general    iggue  wns 
filed,    a    trial  was  iuxd,    repultiag   in  a  verdict   and  judgment 
r^E  above    set   forth. 

The   record  discloses   that  appellee  ?;as   34  years  of 
ace   and  had  had  about   7  ye^r?   experience  as   a  niiner;    thnt   on 
Janu.iry   11,    1915,    tlie   dr.te   of   the   injury,    he  w,-s  working   in 
room  number   one   off   the   second  weet   entry   off   the  eighth 
nortl-iv/evt    ^tuo   entry    of  appellant's  Iline  ITo.    2,    at  Leford, 
lllinoie.      Said  room  had  been   driven   a  distance   of  about 
forti/    feot.      Vhe   vein   of  coal    in   said   entry  wp?  HiEHHt  only 
about   four  and   one  balf   feet   thick,      -he   record    further   dis- 
cloees   that   tr-cks  were  laid   in  this   room  anc    th^t  by  reaeon 
of   the    shallow   vein   of    coal   it  waenecessaxy   to   blow  down   a 
pert   of    the  nine   roof   in  order   to  give   room  to    load   the 
c-rs.-the   cars  being  about   lour  feet    in  height.      The  record 
c.xov/s   this   roof   to   have    been   of    solid   rock.      On   Saturday, 
January    j,    appellee   andixie  buddy  drilled   three  holes  about 
five   and  one   half   feet  deep    in   the   face   of   the   coal   and   one     , 
hole    two   feet   deep   in  the   rock   over  'the   tr.-^ck,    and  loaded 
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the   eame   with   explosives.      Said   ehote  were   fired  by   them  B.l)out 
four  o'clock   that   afternoon.      The  mine  examiner   visited   this 
room  ah  out   one  o'clock  A.   l„    on  January  10,    and  inspected  the 
same   and  ii;!-.de   report   to   the  company  in  ,?.   look  kert   for  that 
purpose,    tlift   the   condition   therein  wae    sale.      Appellee  hnd 
his  "buddy   returned  to  work   in   thip  ro  m   ^t   7:3C    on  the  morn- 
iwfe   of  January  11,    and   began  loading   coel .      The  mine   examiner 
left  no  mark  indicating  a  dangerour   condition   ^nd   appellee 
was  tjiven  hie   entrance  check.      After   loading;  a  car  and   re- 
mcving    enme   loose   rock  appellee   and  his  buddy  diecovered  a 
crack  in   the   roof   of   their  working  room  and    tried   to  get  the 
rock  cio-sra  but  v/ithout   success.      They   then  pl-^.ced  a  prop   there- 
under  and  began   to   loa']   coal.      Ahout   two  F.   I.,    a  large   rock 
fell  upon  appellee,    breaking  >is   leg   and   causing   the    injury 
complained  of. 

Appellant  having   rejected   the  -orovisione   of   the 
\^orkmen's  tJompensation   act   if?  preclvided   fron?   offering  the  de- 
feneep   of  contributory  neglieence,    aepumed   rigk  end.  fellow 
servant.      Appellee,    however,    has  the  burden   of  -proving   the 
ne^ilifcence   of  appellant  as   charg^ed   in    the  declrnr.- tion  by  a 
preponderance   of    the   evidence.      At   the  close   of  appellee's 
evidence  and  ai,ain  st   the   close   of  all   the   evidence,    appellant 
moved   the  court   for  a  directed   verdict,    which  motion  was 
denied.      It    i?  now  contended  by  appellant   that   the  court   erred 
in  ite   ruling  on   said  motions,    .without   going    into  a  discue- 
eion   ot    the   evidence   in   the   record   it   i?   sufficient   to   say 
that  the  evidence   in  the    record  rith   the    inferences  reasonably 
to   be  drawn    tiierefrcsn  fairly  tend    to  prove   the  p.llegations   of 
appellee's  declaration,    and   the  court   therefore   did  not    err 
in   refusing   to   direct   a  verdict. 

It  is  next  contended  by   appellant   that  the   court 
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err«d  in  its  rulings  on  the  inetructione.      Inetructlon  lTo.7 
t,iven   on   Dehalf   of  appellee    ie   ae   follows:    '*You   axe   further 
instructed   tliat   if  you  believe   Ircatn  a  preponderance   of  the 
evidence   th-it   the  -working  place   of   the  plsintiji   wre   in  fact 
dangerous   in   the  particul'-:r   ch^r^ed   in   the   declaration,    eight 
hours:   before   the   time    the  aien  were  permitted   to   enter   the 
mine   to  ^orlc   therein,    then    it  was   the  further  duty    of   the 
defendant   corflpiny  to  h^ve   caused   itp  mine   exnininer   to  have 
t^y.^'Tx  up    the   entrance   check   of  the  nlaintiff   »nd    to   have  given 
the    enne   to   the  nine  manager,    and   to  have  caueed   it?  mine 
manager   to  iiave   v/itiheld    the   plaintiff  p   cntrrrc?  check  from 
liiin,    nnd   to  I'tave  i:)revexited   the  -plaintiff   froui  entering  hie 
vrorkin^i  pi -ice   on    said   day   to   v,ork   tiierein,    except   for  the 
purpose   of  ruakirii^    the    saaie    safe,    and,    if  you   i  ind   from  a 
prt;ponde ranee   of    the   evidence   that   the  defendant  v^iliully 
fn.iled  toperfom   it?   duty   in   ti.ie   regard,    then  your  verdict 
inur>t  he   lor   the  plaintiil."     This    instruction   ie  practically 
a   copy   of   an   instruction  £,lven   in   the   cuee   of   Smith  vs.    Baline 
County  Coal   Company,   heard   by   this  Court  at   the   October  Term, 

1917,  the   opinion  }iavin6   been   filed   on   the  5th  dr-y    of  April 

1918.  After   pe-.tin^   out   the    inetruction   complained   of   in 
full   v^e   ti-.ere    said:    "The    vice   of   thie    inetruction   ie  that   it 
directs    the   jury   to   return  a   verdict   for  appellee,    if   the 
preponderance   of    tlie    evidence    showed  appellant  had   violated 
itc    statutory  duty  but   failed   to  require   that  apr^ellee'e 
injviry   should   )i'-ve  T^een  the   rerult   of  a-nT)ellant '  s   said  neglect 
of   it?    statutory   duty.      It   ie   a   xundaiaental  principle    of  law 
reJotini^    to  actione   for  personal   injurie?    that   tlie   injurieo 
conipl=slned   of  iaust  be    the  natural   and  proximate   coiisequence 

of    the   ncjiligence   charged.      Thie    instruction   entirely  omits 
the   essential   qualification  that   the   evidence  laxxct   show  that 
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euch  failure   on   the  part   of  appellant   to  perform  ite   statu- 
toiy   duty,    contributed  to   appellee* 9   injury,    to   entitle  him 
to  recover  and  the  giving  of   it  wae   reversible  error,    (Hurst 
V.   feadieon  Coal  Corporation,    2C1   111.    App.205;    (i.a  N.W.Ry. 
to.    V.    Carroll    12  111 . App.64S. ) " 

This   instruction   direct?  a   verdict  and   under  the 
holding   of   this   court    in  the   afbove  mentioned   eaee   the  giving 
of   tVie    eairie  is   revereil-le   error.      Complaint    ie   ?>3!?o  made   of 
the  giving   of   the    sixth,    eighth,    twelfth,    and   trdrtcenth 
instructions  given   on  behalf   of   spoellee.      We  h'^ve   exsiained 
the   sixth  instruction  and  do  not   believe   th«t    it    ip   subject 
try  the  criticism  uTjde  against   it   nnd   the  court   did  not   err 
in   itf?   rulin^^   thereon. 

The  principal   complaint  rande   as   to    inotructions 
eight   and    trelve   it?   that   they  do   not   require   th-^t   the   jury 
ehflll   make   the   finding   required   to  be  ra'=ide    therein  from  a 
preponderance   of    the  evidence.      Taking   the   instructions  as 
a  eeriee  we   do  not   believe   the   failure   of   thepe   inftructione 
to  contain   the  word    "prrpondernnce"   would   conftitute   rever- 
sible  error.      There  are   other   inr^truction?   in  the   series?  that 
specifically  require   that  the  proof  .rr.ust  be  iap.de  by  a  pre- 
ponderance  of   the   evidence.      However,    ae   tuis   case  will   have 
to   be    tried  at;ain   it   vvould  be  well   that    the  word   "prepon- 
derance" be   inserted   in    said  instructions  before  giving   them 
to    the  jury.      Other  objections  were  tunde  ae   to   instruction 
eight,    but   we   do  not   think   they   ere  well   taken. 

Instruction  number   thirteen   informs   the   jurj-   that 
if   they  find  for  ^-^ppellee,    in  fixing   the  messure   of  damages 
they  may   tcke   into   consideration,    amonp   other   thinpp,    the 
amount   e?:pended  by   appellee   for  medic rl    attention  and  nursing. 
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Ihe  record  failc   to  dirciose   that  r^e  expended  anything   for 
medicp.l    pervices   or  for  nureMne,    Appellee   tectified   as  to    the 

amount   of   the   doctor  and  hoBpitsl   Idll  p,    but   ptatee  thpt  h« 
did  not   ray    tiie   doctor  "bill   and   failed   to    state  he  paid   the 
hoepitrl  till.      /ji  exaniin??tion   of    the   declaration  discloees 
that    no  claim   for  medical  expeneep,    or   l.0Fpit?»l   expenses  not 
paid   by  appellee,    is  unde  under  tiie  pler-idinfes   tnerefore  no 
recovery   for  eaid  expenses   con  be   had. 

In  Hint  on   v.    ^uhlman,    ?r.i    jll.   App.    3  77,    the  ap- 
j^ell^'nt  court   of    the  Third  District   }ield   that   an   instmction 
j^eniiittiriL   a  reco-very   for  the  amount    of   r,hyf-ici8n' e  tills 
v.hich  plair'tiff  had    n.->t  paid  but  v.'liich  he  hnd  become  liable 
^or   it   erronecue  vhere    the  decla,ration  contnined  no  allega- 
tion   tliat    tne  plaintiff  became    liable    for   any   t'uch  bills. 
In    ?o    fy.r   r5e    eaid ,  instruction  allows   a   recovery   for  pnysi- 
cian  bill?   -^nd    nur0in£,  and  hoepitnl    e>:penf-er-,    the    same  was 
erroneous . 

It    is  also   contended  by   appellant   thst    the   court 
erred   in   refusing    to  t ive   the   pecona,    third,    fourth,    fifth 
and   eixth   of   arpellant'e   refused   instructions.      Ho  particu- 
lar reapon  why   they    ?}iould  have  been  ^-iveh  v;ere  -nointed  out. 
'Vt'   m  ve   exanined   the   sa'ne   end   from  the    obeervstionp    that  we 
hnve  made  -we   do   not    find    that   the   court   ccrin.itted  any   serious 
error   in  refuf?in£?   thepe    instructions.      "he   court   on  behalf 
of   appellant   £a-ve   to  the   jury   fifteen   instruct  ions   «nd  we 
are   of   the   opinion    that   thec-e    inetructions   fairly  presented 
appellant' r   ca:-e   to   the    jury. 

It   is   aleo   conttnced  by  aopellant   tliat   the   court 
erred   in  allcv.lng   certain  hypothetical   quetrtions    to  be 
aelced   and   answered    on  behalf   of   nypellee.      The   criticism 
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seeiflB    to  -De,    not   that   expert   tcetimony  is   not  proper  in   thia 
Character   of  caeee,    Dut   that   these  questions   failed   to   include 
all    of   the  facts  discloeed  by    the  evidence  and    includes   some 
facts   not   covered  by  the  evidence.      As  a  general    rule  par- 
ties  offering   cmert   te^tiiaony  >.«,ve   the   rip;ht   to    fr?ane   their 
qpestione   on   the   theory   of  the   ^^vidence  held   by   them.      Y/e 
heve-   examined   the   record   in    reference   to   the   objections  made 
and   do  not   find    tliat   the   court  committed  any   eerious   error  in 
its   ruling  on  the   expert   testimony. 

ior  the  givinc,  of  the  seventh  and  thirteenth  in- 
structions, £iven  on  hehnlf  of  appellee,  thi ?  cause  is  re- 
versed rind   remanded. 

Reversed  and   remanded. 
Eot   to  \>e   reported   in   full  . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mi;  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 


at  ML  Verno, 
A.  D.  191 


this.  .^ Z.'^^^fd. / J. dav  of    /lJhC:i(ix.<^<<J^^ 


and~affixed  theseal^  said  Court 


-Hate  Court      '   f 


o 


<^ 


Opinion  of  the  Appellate-Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
L-^ff^.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


w. 

J. 

Simer. 

Admr. . 

Appellee 

^\ 

' 

:::::v:::z^^^^^^^^^^^^^^^^^^^^^ 

\       vs. 

No &4 \ 

\ 

March  Term,  1918.  > 


\ 


..JEarl.J.*  Hultfl,. 


Ajppelljailt    s^_r:^r^l 


"Ni.  / 


£12I.A.  644 


APPEAL  FROM 


ClrQUit COURT 


Marion county 


TRIAL  JUDGE 


HON. 


W.   B.    MIIGHT 


'  c 


Term  :.'o .    54  In   the   Appellate   Court  Agenda  No. 45 

of   lllinoie.    Fourth  District. 
Ixfirch  Term  A.   D.    1918. 


^12l.A.  644 


W.    J.    Cixr.er,    Ad'rdnietrator 

oX   the   estate   of  ) 

Cha.rles?   L'.irner,    Deceased,      Appellee    ) 

ve.  )   Appe»l   from  Circuit  Court 

)        Harion  County,    111. 
i!.arl   J.    hults,  Anpellant) 


Opinion  "by  ^oc^i^e,   I.    J. 

An  action   of    reolevin  "brought  "by   •; .    J.    oimer,    nd- 
ininistrator  of    tlte   e?t^te    of  Ch^rlep   ft.    Simer,    dece-Tsed   in 
the   Circuit  Court   of  ''nrion  '^'ounty,    against  ..nrl    Hulte  re- 
fculted    in  a   verdict   and  judfpinent   ^frplnet  n-nT)ell?»nt   for  prop- 
erty levied   on  and   for  $40'":. 00   for   value   of  Tiroioerty  not 
found,      'i'o   reverse    said  jud{;ment   ap^en^nt  loropecutes   this 
appeal. 

It   is   fir^t  contended  "by   ^pnell^jnt   thnt  the   verdict 
ie   .'fcainst    the  raanifert  weight    of    tlie   evidence.      It   is   the 
contention   of   appellant   that  he,    purcnased   from  Charle?  Y/. 
Simer,    appellee's   inte?tnte,    the  property   in   dispute,    con- 
sieting   of    live   etock,    fnrning  tocle,    hay  and  erain.    Ap-^.el- 
lant  an  unmarried  man  lived  -with   the   deceased,    v.ho  wae  his 
brother-in-law,    both  farming  «nd  v'orkin£.    together.      Appellant 
eoufeht   to   eptahlieh  hie   ownership    of   the  oroperty   oy   showing 
that   from  time   to    tine   deceased  had  borro>pjed   different   sitme 
of  money  fron  hinr,    that   on  July  16,    191C,    the   tot?»l  amount   of 
this   inde"btedne?s=   araounted   to   ^185^.    and    that   a  note  wee   then 
fiiven  Tsy  deceased   to   «ipr.enant   therefor;    thst   afterwards 
decewped   borrowed   some  $235.    v/hich  with  Ji^lOO.    ov/lng   to  ap- 
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pellant   for   labor  aiaounted   to  ^33&.ac  and   tnat  deoeaeed  exe- 
cuted a  note   therefor,    giving  his  wife  and  father  as   euretiee 
thereon;    txiat   in   tlie  fall   of   1911,    alter   the    Inrger  note  wa-s 
due,    deceaeed   sold  and   transferred   the  property   in  question 
to  appellant  and   in  payment   therefor,    appellant  delivered  up 
tlie  note   i'or  tlBbCCC;    that   thereplter   and  until    the   denth  of 
lir,    Simer,    appellant   lived  vith  hiro   *ind  held  poprepeion   of 
the  property    on    the  prep.ieee.      The  property   in  dir^-jute  was 
not   inventoried  hy   the   adrainietrrtor,    nor   did    it   .^pnear   to 
have   been   cla^fir^ed  l>y  him  ^.j*  part   ol    the   estate    of   eaid  deceased 
until    f.i.out   the   tine   this   8uit  v/«.f  hroufcht.      Apr^elJant  at- 
tempted  to  prove   the   eriBtence   of   the  ''185^.00   note   by   the 
testimony   of   a  "brother   and   tlie  latter' s  Trife,    to   the   effect 
tii&t   a   note   lor   that   EUiOwnt,    sife,ned   ty   the  decereed,    payable 
to  appellant,    was   left   by  appellant    in   their  popreesicn   in 
ISll,    aud   that    f'lti;-rwf;rds,    during;   the   lifetime   of      imer,    ap- 
pellant £ot   the   note   and   (..eiivered   it   to    said  deceneed   in 
settlement   for  the  property   in  question.      On    the    other  hand 
appellee,    the  frther   of   ts.id  aeceaeed   insietr   th-^t  no   sale   or 
trade  v*f  e  made  by   sp.id   deceased  with  appellant  by  ^hich  the 
title    to   eeid  property  pc^sed   to   appellant,    that   paid  de- 
ceased wae   the   or/ner   ni'    esid  property  prir>r   to  and   at   the    time 
of  hip  depth  and   th?5t   s?>id  property  was   in   tyie  porf?ession  and 
control   of   eaid    decenr,ed  cortinuously   from  the   ti-^e  when  he 
acquired   the    eaine   up  until   his  de-^.th.      l.ach  of    mid  parties 
offered   evidence   tending   to    pupiiort   their  rernective  conten- 
tions.     There  was  a   eharp  conflict   in  the   evidence.      Two   jur- 
ies have   fovaid   tlie   issues   of   f'>ct    in   fpvor   ol  appellee  and  ?/e 
are   uot   able   to    say   tliat   the   verdict    in  thir   case   is  against 
the   '.veiiiht   of   the   evidence. 

Appellant  next  coiiTplnins   of   instruction  Eo.    one,    givm 
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for  appellee,    it  being   insisted  thnt  this   instruotir.n  ie   in 
Bubetance   the    parae   instruction  w}iich  wae  before   this  Court   on 
B.  r.reviou?  hearing   and  vlii   be   found    In  1S4   llTimie  Apnellnte, 
S4C .      '.here   is  ft  materi?il   ciiflerence  between   t'.e    instruction 
on   the   former  hearing  and    the    one  before  us   nt   t>:ie   time.    On 
the   former  hesring   the   instruction  t=;iven    in   effect   told   the 
Jury   th?',t    if  Clin.rles  ¥.    Siraer,    the  appellee's   intestate,   had 
the   property   in  question   in  i.is   ;;oseeeg«ion  at   the    ticae   of   i'lis 
de=ith,    then    such  poefieef?ion   is  prinia   facie   evidence   of  the 
title   Ox    the  property   in  CharT.ee  '  .    rimer  at   the   time   of  his 
death,    etc,    ^.The   instruction  in   the  present   cpbc   is   that   if 
the   Jury   find   from  the    evidence   thst  Clmrlee   w.    '.jmer   in  hi* 
life    tirne   had   become   or  wpp   the    ov/ner   of   t}je  property   in 
question   and    continued    to  be   the    '-•■wner   and   in  poes-esgion   of 
eeid  property  up   to    the   tiuie   of  hie  de^.th,    cuch  continued 
poeeeeeion  fnd   ovmer?hip   v/ap  prima   facie   evidence    of   the   title 
to    tile  property.      Thie    inrtruction  did  not   direct   =■   verdict 
and  the    court   did    not    err    in   pivinp-   the    eaae.      Gilbert   v. 
Ila.ticna2    hegieter  Co.    176   111.S88;    1  eterr,   v.    iinitii,    4?  111. 
415;    Lcrncy   v.    Arnold,    97   Appellp.te,    yi;    CoTr.er  v.    corner,    12C 
11].4P0.      Appcllsnt'r   theory   of   the   care   on   this   ooint  wae 
tboroughly  presented    to    the   jury  by   >iis    instruction  I'O.    Ueven 
which  UBS  given   by   the   court.      The  jury  was   iully   -dvised  on 
ti'.is  phase   of   the  left  by   the    two   instructions. 

It   if?   iurther   contended  by   ?!pr>ellpnt   th.^t   tiie   court 
erred    in  refu?ing    the   iirst,    sec-^nd  and   third   of   apoellant's 
refused    instructions.      we  }i?3ve   examined   theoe    ins»tructione   and 
are   of    the    opinion   tiist   i?o   far  ae   ap7>liCRble   to    the    iesuee   in 
this   case   they   are    pubetantie I jy   covered   by    the   inRtructione 
given  on  sppeJlant's  behalf.      The   c^urt   did  not   err   in   refus- 
ing   p-^id   inptructionp. 
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Complaint  is   also  ra-^'e   of   the  Court'?   refusal    to 
permit  n  "bill   of  exccptionr   ehowing   the   testimony  of  a  de- 
ceased ritneea    tsken  ft  ^  previous  hearing   cf   thie   cause. 
Such  evidence  r^ay   be    croven  by   any  rjer^cn  vrho  mry  have  heard 
and    remenbere   the   evidence,    hut   a  hill    of   exceptions    ie   not 
adr.iiepihle   for   that  purpoee.    I  ,C  .1;."!:  .Co,    v.    /.phTine,    171 

in  .312, 

It   is   aleo   ineifted   by  a-.r-ellant    thp.t   the   court 
erred   in  refusing   to  pertjit   the   entries   rin  the    Ptub   of  a  note 
book   olfered   "oy  him  to    the   jury.       •ntriep  contained  upon   the 
etub   of  a  note  book  m.-^y  be   competent   ap  hearinic;   on   the    exis- 
tence  of   f^-uch  a   note,    yet    puch  evidence    is  n-^t   admieeible   for 
the  -t>urp08e   of   eetphliehing,   the   indebtedne???^   of   a  T^??rty. 
Bimer   v.   Lulte,    194   111  .At>'>.  242:    George   o.    l^cFensie   ve. 
Barrett,    148    Ill.App.414. 

It  iTiay   be    observed    th?tt  ■<'/itner?e«?  were   allowed   to 
testify  efter   refreshing   their  neinory  from   thie    s^tub   fo   rtj- 
pellant  wao  r.ot    prejudiced  by   the   ruling,    of   the   court   even   if 
ssid   stub  were  proxitrly   R'V.ii  ef?ible    in   evidence. 

I-petly   it   is   contended  ty   npnellsnt   that   the   ver- 
dict  of  the  juxy  as   to   the   value   of   the  --roperty  not    found 
is   excessive.      Appdlant   sdwitp   th;^t   the   evidence    phovrp   vl5&, 
v/ithout  taking   into  account   the   corn.      The   evidence   tends   to 
?hoT*  that   there  wa.e   some   6^0  buphel3   of   corn  which  wa?   t^ken 
pos?-€==sion   of  by   appellant,    and  while  the   evif^ence   diecloses 
th?t   the  ti^epter  part   '^f  thie   corn  T'-is   fed   to    the   stock    in 
question,    at    the    psrae    time   the  evidence   ^1  so    nin^closep   that 
had  the    stock   and   the    com   been  delivered   to    the   adrninis- 
tT"*OT   on   the   dcth   nf  ""id   /^eceap**'^   ^^^id  had    the   ?p.ne  been 
pold   by   the   n r]?n ini  etr- tor  within  a   reaeon^^Me   time  as   fixed 
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"by  lav!,    the   t.i'eater  part   cl   thie   corn  would  have  heen   ior   sale 
and   would  have  brought  iuore    than   enou£ii  v-lth  the  ^155.    to  have 
made  up  the   nruount   of    the   verdict   of  ^'^f^-*      Avpellant  hy  hold- 
ing the    rtook   in  question   ond   feeding   the   com   to    ttie   eame 
cannot   escape  lia/fjility   for   tiit   corn  "by   reason   of   the   fnct 
that  he   :fi^ed   the   same   to    spid   eiock.      Appellant   ie  not   in 
popitioh   to   complain   of  the    size   of    said   verdict.      The   evi- 
dence   is   evjfficient   to    riiriport   tlie   eame. 

Other  errore  v/ere   n-'-ipned   on   the   record  but  we  do 
not  beliteve  theia   of    sufficient   inrportance   to   vr-rr-^-nt  a  die- 
cue  ri  on;  h  ore .      iiinding  no  reverpible   error   in  the   record   the 
judtcme/ht   of   the    trial   court  v.-ijl  "be   affirmed. 

JudfjEient  nffinaed. 


i^'ot    to  be    reported    in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Ulinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  seL^y  hand  and  affixed  t>. 

at  Mt.  Verrian,  this .^ ..^^/^..). .^-...^ day  of 

A.  D.  191 X. 


l-^t>sgid  Court 


Apellate  Court 


o 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdav 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice.  ji 

'i: 
Hon.  James  C.  McBride,  Justice. 

l^0»ifofrf!''Franklin  H.  Boggs,  Justice 

CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


NO.J56. 

March  Term,  1918 
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P.rej3nl.e...A»..  Gash  et.al. 


..Appellant  8 


12I.A.  644 


APPEAL  FROM 


..Circuit COURT 


..Wayne COUNTY 


TRIAL  JUDGE 


HON .CMKL?.S...H.r...MIIJ;??.. 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Cojart,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the''^»ee^/6i^  is  a  true  copi)  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

md  affixed  thes^al  of  said  Court 


IN  TESTIMONY  WHEREOF.  I  have  set  mo  h 
at  Aft  Verpqn,  this 
A.  D.  191 


dag  of 


"ZrCiC^'  ■ 


Teni  io.    B6.  In  the  Appellate  Court  P^enda  iio.    2B 

of  ininois'.Pourth  Dletrict. 
iJarch  Terra,    A.   I;,    1918. 
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kary  ...  hill. 

Appellee  ) 

▼».  )     Appe^    from  Circuit  Court  of 

) 
i^rennie  A.    G«i?h,    et  eJ,    )  V«ayne  County,    Illinois. 


) 
Appellant*  } 

Opinion  by   bofe,g»,   ?.    J. 

This   is  an    action  of  forcible   det«iiner  commenced  lay 
appellee  against  appellant?  before  a  Justice   of  the  Peace 
of  Yiayne  County.      The  c^nplaint   in    sau^iStpnce   charges  th»t 
appellee   ie  entitled   to   the  noeeeseion  of  3ot  live  in  Uie 
original   town,    now  city  of  Fairfield,    ininoie  r.nd  that 
appellants?  unlawfully   'vith  hold  the  posfjeesion  thereof. 

Upon  ft  ht^ring  had  before   the   JuBtice   a  judgment 
was  rendered   in  favor  of  appelJee   and   against   appellants?   for 
the  poeeeesion  of  the  preojieep  and    costs.      An  appeal  i^ae 
taken  by  i-rennie  A.    Gash   to   the  Circuit  Court  of  Wayne 
County,    illinoie.      Appellant,    iiaBiuel   Gash,   wee  nade  party 
to    eald  cauee   in  the  Circuit   Court  by   sunr^onf. 

Vihen   the   cauee  vee  called   for   trial,    the  appellant, 
l^rennie  A.    Oaeit,    by  her  attorney   entered  a  raotion   for   a  con- 
tinuance on   the  (.round   th?>t    she  wjr   sick    nnd  by   reason   of 
said  eickneee  was?  unable   to   attend    f?».id   trir*"!  .      .jald  motion 
wae   supported   by   the   affidavit   of  her  tiu^'t'and,    Samuel  Gaeh. 
The   court  denied   eaid  notion  and   a   jury  wae   impanneled  and 
sworn.      Ai>pellee   introduced  his    evidence  l>ut  appellants   took 
no  furtlrier  part   in  the   tri'xl    of   PBid   cf»upe.      "he  jury   returned 
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a  verdict   finding    the  appellante  guilty.      A  motion  wr?  made 
\>y  appellants   for  a  new  trial,    v/hich  motion  w^g   denied   and 
judgment  wns   entered,      lo   reverse    said  judfjaent   this   appe^vl 
vee  taken. 

it   i?   iir»»t  crntendcd  "by  apnellnntp   th«t   the   court 
erred   in   overrulinfe   the  motion  lande   by   appellnnt,   I  rennie 
A.   Gash,    for  ©  continuRnce,      The  affidavit   in   eupport  of   said 
motion  ie  rj?  lollowe:    "S.^UGash,    "beingfirst  duly   wnarn,    on 
oath   etatep   thnt   he    is»   the  hushand   of    said  Prennie   A.    Gash, 
defendant    in  said    cause,    that    the   pwid  Prennie  Onnh,    is   sick 
and   her  crnditinn   ie   !?uch  th«5t   phe   in   not  aUe  to  attend  » 
trial   of   sftid   cause   at   this   term."     The  affid«vit  wne  wholly 
insufficient   on  wliich   to  b^pe  a  motion  for  a   continuance  for 
the   reason   that  it  fails    to    etate   that   appellant   had  a  laerit- 
orious"  defenee  and  also  f??ils   to   state  any  fr^ctp  expected  to 
"be  proven  by   the   teetlmony   cf  appellant   or  th^t   the  atten- 
dance  of  appellant   on   the  trial   of    ?aid   caupc  vae   in  any 
tsriee  neceeeary.      The  court  did  not   err  in   ref losing  a  contin- 
uance "baecd  thereon.      %ick  v.   V;e"bber,    64   111.    167;    Gchuell  v. 
Kothhot'n,    71   111.    83:    barrel  1    ve.    v.inter,    33   Ill.App«36; 
Kantonye   v.    i.uerter  35   Apy- ,  S7  • 

It   ie  next  contended  ty  appellants?   thpt  the  demand 
lor  ';oeeee8ion  \me   insufficient   on  which   to  fcnpe  an  action 
for  forcible  entry  and  detainer  on   the  trmmd   thst  no  proof 
vat)  offered    to   ehovr  that   9?»id  notice  or  demand   wae   signed  t-y 
appellee   or   ty  anyone  for  her  as  her  agent.      The  notice   or 
demand   in  question  yarxs  ng  follow?:    "To  Prennie   A.   Gash  end 
'Jamuel   Gnph:    You  are  hereby  notified   to   quit   «>.nd   deliver  up, 
at   the   end   of   the  month  of  your   tennncy,    expiring   iruroediately 
after   the  end   of   tnirty  daye   Irorc  thi 9  date   of   the   service   of 
uft  thie  notice  upon  you   the  po^peeeion   of   the  fonov.ing   de- 
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scribed  premisiee'  held  by  you  for  m«,   lot  niunber  five   (5)    in  tie 
originaJ.    tovm,   now  city  of  Pfflrfield,    Illinoie.     Dated  this 
21»t  dny  of   October  1916,  ■*  and  Yras    signed  by  T>ry  :i.   Kill,    by 
Cooper  Si  Surges?,   her  argents. 

There   is  no   evidence   in   the   record   of  any  kind   or 
character  proving  or  tending   to  proY«   either  thnt   apuellee 
signed   the   foregoing  notice   or  demand  personally  or  that  the 
eaxne  was    pijned   by  Cooper  <k  Burgese  as  her   rtgent.s.      Ohe  does 
not   go   testify,    nor  docss  any  other  per?on  undertake   to  do   so. 

It   is   insinted  by  coimeel    ior  appellee,   hoieever, 
that  appellee  had   ratified  the  giving   of   this  notice  or  de- 
mand and  tiia   signing  of  her  name  thereto.      It  i?  probable  that 
if  appellee  h»d   offered   tr.isi  notice   or  demand   in  evidence, 
she  •would  liawe  been  neld   to  have   ratified  the    sxL.ning   of  her 
name   thereto,    ynd   the   serving  of   e«id  notice.    HoTwever,    the 
ratification  nuould   only   take  effect  from  the   tiiae   the  notice 
was  offered   in  evidence.      In   order   to   be   effective   as   the 
basi?  for  an  action   of   forcible   entry   and  detainer  under  the 
statute ,    the  ratification  murt  hnye   taken  place  prior  to   the 
beginning  of  the  suit  and  the  notice  of  ratification  must  have 
been  brought  horae   to  appellants   in  order   thnt  they  be  bound 
thereby. 

m  Ball    V.   Peck,    42  111.482,    bein^   nn  action   of 
forcible   entry   and  detainer  for  the  recovery   of   the  possession 
of  a  house   and  lot  the   jJupreme   Court   at  p'^te  486    says:    "There 
is  no   evidence   that  defendant   in  error    '^igned   the  notice,    nor 
does   it   ap-'^ear  thrt  lont;,    hie  a£;ent,    pigned  hit?  n?rae,    nor  is 
there   any  evidence,    thnt  either  defendant   in    error  or  hie 
a^ent   ever   saiP  the  notice  vhich  wap   r-erved.      cut  the  question 
arises,    if  this   is  proved   to   be   a  true  copy,    vhother   the   sub- 
sequent acts   of  defendrnt   in  error  did   not  amount   to   an  adop- 
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tion  of    this  notict   as  hip   net,    although  not  genuine,      \''e  are 
inclined  to  think  it  did,    but    euoh  ratification  could  only 
bind  or  operate  upon  plaintiff  in  error,    from,  the   tir,ie   it  was 
ratified,    and  he  hf»-d   notice   ut   the  fp.ct.     Ke  wae  not  l)ound   to 
rc4iard  an  unauthorized  notice.      Xi   the  naaie   of  defendant  in 
error  wkp  unauthorir.ed  when   the   ©ervlce   took  t;lf^ce,    it  wae 
not   i.it   act,    and  plaintiff   in  error  v/ae  not  hound    to  regard 
it.      If  unauthorized,    there  wbp  nrt  \Jhen   the  coT.y  \/rp   perved, 
a  demenc;   for  poeeesplon,    ^nc.   there   ia  no    evidence   th«t  thie 
i»a»  recognized  as  genuine  prior  to   the  coousencement  of   the 
Buit,    and   in  the  aheence  of   puch  proof  the   euit  v?ag  unau- 
thorized.     i;o  douht   the  production   of   the   notice   on  the  trial, 
was  a  reoo£nition   of  it?  fenuineneep,    but   thnt  was  eubse- 
quent   to    the   euinfc   out   of  -nrocepB.* 

Butler,    a  v'itnees  who    testified   on  behalf   of   ap- 
pellee  testified   that  he  wae  a  constable   and   that  a  certain 
document  which  wae  handed  to  him  wae   "a  notice   for  posjeeeelon* 
and  he    teetified  th^t   it  wne   served  hy  bim   on  apT>ellante 
on  the   2lBt  day   of  Cctober  191C,    the   date   of   f?aid  notice.  Ke 
doee  not    testify,    however,    tiiat  he    eerved   the  notice  by  de- 
livering a  copy  thereof   to  appell?.ntp.      The  notice   itpelf 
wac  not  offered   in   evidence,    nor    the   return   thereon  made  by 
eaid  conetablfc   so    that   there   is  nothing    in   the   record  to 
ehow  ae   to  how  this   service  vrae  mede.      The  nroof,    therefore, 
of   tJrie  service,    even  if  a  notice   oi   demand  was  good,    Ib   in- 
sufficient,   Cfcction  11   Chapter  6   of  Kurds   •  evlf?ed    'statutes. 

The  action   of  forcible  entry   sj-id  detainer   is  a 
statutory  r>roceeding,    susinary   in  itp  noture   and   in  derogation 
of   the   comaon  law,    and   it   tlierefore   follows  th'^t   the  condi- 
tions and   requirements   of   the    statute  conferring  jurisdiction 
must  be  clearly   shown  and   the  mode   of  procedure  provided  must 
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"be   strictly     ureued.    Ot«iner  v.   Xriddy,    28   111.179:     vchaumtoet 
fel    V.   helm,    77  111.567;    Irench  y,    tiller  126   111.611; 
Burns   v.   H^^h,    23   Ill.App,552;    3<itagerald  v.    Quinn,    165  111. 
360, 

It  was  further  contended  by  appellante  that  there 
watf  nothing    in   the  record  to   ehow  when   the  leape   oi   the  prem- 
ises "began  end  a?   to  whether   it   wae  a  tenancy   irom  month  to 
month.      The   record,    however,    discloeee  that  appellant  went 
into  r508eepeion  of   the  prenites  on  the  21st   d'^y  of  i  arch  1916, 
and  appellee   testified   to    the  effect   that  her  heft   recollec- 
tion  ip   thftt   she  rented  the  preroiees   on   tl-iat   d^y  to  appel- 
lants,   hut   ahe   statee  tViat   the  leaee  was   for  no  particular 
period.     Couneel  for  mppellRnte,    however,    in   their  brief 
trept   the  tenancy  ?5P  a  ten  ancy   from  month   to  raonth.      The 
language  ueed   oeing    "Here   the   tenancy  wae  from  raonth   to  month 
at  a  monthly  rental   of  ij^?.    and  a   thirty  days  notice,   by   the 
landlord,    to   quit  nnd    fieliver  up   nosrjeeelon  was  eseential, 
and  lief   at   the   very   foundation   of   the    right   of   action  in 
this  euit   for   forcible  detainer.  **     Appellant?  are  therefore 
not   in  a  position   to   raipe   the   quertion  that   t>ie   record  doee 
not   dipolope   that   esid   tenancy   ie  Iroa.  month   to  month. 

lor   the   renponp  obove   stated   the  judi-ment   of   the 
trial   court  will  be   reversed  and   the  eauee  will   be   remanded. 

Reversed  and  remanded. 

Hot   to  be   reported   in   full. 
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Opinion  of  Ine  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 


Jon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
Hon.  Franklin  H  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk.  f    THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


Ben  Clark ;\, 


\ 


Aiipellee 


^. 


\ 


No.  39 

March  Term,  1918. 


..C...G..C.&  St.L,Ry.CQ.,. 
Appellant 


212  I.A.  644 


APPEAL  FROM 


Circuit COURT 


Saline 


COUNTY 


TRIAL  JUDGE 


HON. 


A.    W.   LEWIS 


Term  Ko.  39.  Agenda  No. 23 

Kareh  Term,  1S»18, 


^12  I. A.  34:4 


iaen  Clark, 

Appellee 

/^pX'fftl    from   H'^-line. 

The  Clevclarid.Cincifir.atl  .Ci.icngo 
and   8t. Louie  Railway  Company, 

Appellant 


Opinion  by  Bigbee,    ,T, 

...oOo... 

On  the  ^1  pt  day   of  I'.ovem'ber,    ]9Ilf',    nprellee,    v^llc 
at   the    railroad    ptation   of   ap-oellant   in   the   villnpie   of  Carrier 
Itillc   in  Saline  county,    in  thip   ptnte,    vfae   p truck  by   eome 
heavy  timbere  vhlch  fell    from  s.  C'?r  of  a  papcing   freight  train, 
thpoTwi  down,    dra^rged  along    the  platiorm  end    severely   injured. 

To  recover  daian^-es   for   thef?e   injuries  he    t>rout;ht 
suit   filing'-  a  declaration  of   two  counte,    both    of  V7hich 
charged  th-  t   appellant  vkb  popaeeped   of  ?nd   operating  a  rail- 
road  through  Carrier  ' ille  nnd   maintained   n   depot  platfona 
and  fcrounds   in   thrt   village   to  accoratnodate   the   riublic    in  re- 
ceiving and  diecharginfe;  paepen£erp,    freight  and   expreee,    and 
for   the  purpose   of  delivering   freight  and  esfpresr   to   the 
public;    thvit   it  had  extended  an   invitation   to   the   oublic   to 
vipit   said  depot  plBtiorti?  pnd  <.rovnde  for   the  -^uroope   of  at- 
tending  to   paid  bueinese  matters;    that   apnellee  v.pis  a    repident 
of  Carrier  l/ille  and   on   oaid   day  wr  p  upon   Bald  platform  at 
the   invitation  of  appellant,    for  the  purpose   of   inquiring   of 
and   receiving:    from  the  agent   of  appellant  a  certfiin  expreee 
package;    that  while   standing;  upon  eppellant'e  platform  and   in 
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tht  exerclee   of  due  crxe  and   caution  for  his  own  safety,   he 
wa?  knocked  down  and  injured  ly   three   timbers   throwi  from  a 
freigiit  c^r  which  composed  part   of  a  train   then  passing   through 
said   village   at  an   excespive  rate   of    rpeed.      The  first  count 
aleo  chsrti«d  neglifience    in  loading   said   timbers   on   said   car 
and   failing   to  provide  proper  nenne   for  }iolnint;;    the   earne   in 
place;    ileo  negligence   in   operating   j?  lid   train   through  spid 
Tillage,   paf?t   sBid  depot  platform  and  grounds  by  running   th« 
same   at  a  highly  excesrive   rnte   of    rpeed    po  that  three  of 
said   timbere  re  re    tVirom  U7>on  appellee.      The    rccond   count 
charged  negligence  by  running  the   trr-in  at   a    rf'te-   of   «peed 
in  excere   of   pix  milep   an  hour   in   violfttion   of  an   ordinance    nf 
tlie   vill'.-ge   limiting   the  irmxiraum   {?i>eedof  freight  trains   to 
that  rate  r.nd   jileo   char£ed   negligence   in   loading  and   securing 
said    tiEtersi   on   said    car   and    in   the   operation   of   tht;    train. 
Appellant   filed  the  general   issue   and   the    trial   resulted   in 
a   verdict   and  jud^.n^ent   lor  .^1750   in  favor   of  appellee. 

On   the   occa«i)n   of  the    injury   ajty^ellee   h-^u   {.one    to 
appellant's  railroad    f;t»tion  in   'larrier  iillp   to   receive   or 
feet   information,    rp  he   testified,    concerning:   a  cs^e   of  birds 
^i^ich  he  had  been  notified  would  bo    pent  hiru  by   expresp  from 
Georgetovm,    Illinois.      It  appears   that   expreee  packages  were 
not  delivered   to  custciaers  at   their  homes?   st   thi^t  place  but 
it  rsf?    the   general  cuptorn  for  the   o',vners   of   the    spsie   to  go 
to   the    rtation  and   get    them.        hen   appellee   reached    the   sta- 
tion  the  agent  w«»f   sbpent  and    appellee  walked   <loTn  the  plat- 
form where  he  met  a  m*>ja  nsimed  I.oper  wi.o  aleo  hnd   business   there 
and  with  whom  he  fell   into   convers?ation.      Ap-oellsnt*  e   rail- 
T-norJ   +v..,~'>-  -A    t,y;nt  placc   r-n    in   «   northeasterly  and  eouthwe^t- 
•rly  direction  and  while  the    two  men   were  talking   p   freight 
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train  approached   from   the    southev/st.      Appellee   Bnd  hie  com- 
panion   then   started   to  walk  along    the   etstion  platfoira   towRrde 
the   eapt.      iloper  went   into   the  r?vitin£,   room  when  tlie  door  wa? 
reached   out  appellee   continued  wolking   toYmrdp   two    other  ec- 
quaintsncee    r>f  Jiig  who  were    sitting  on   the    trrclr  near  the 
norUieagt   e?id    of  the   •^letform.      V'hen   p.ppellee   w?'?  near   the 
north  cfJBt  end   of   tlie  rsilrop.d  plntforn^,   he-ing  at   the    time 
some   eif.ht   or   ten    feet   from  the   railrofd  tracV,    three  pieces 
of  hfc&vy  timber    eliprted   off   oi    one    of   the^   fist  c^rs   in   the 
trRin  «nd   ptrikins    the  f  round ,    vVdrled   around,    Mt   him, 
knocked  hiw  dovn  and   dragged  hlia  :>^lone   the  rilatjorm,    leaving 
him  coffie  66   feet  from  the  Y?Riting   room  door  v/ith  pieces  of 
luicber   on   top    ol   hiia.     he  wap   eeverely   injurcc,    vme  uncon- 
eciouf   for  umny  houre  atvi  Yiie   injuries   nre  permnnent.      The 
freii^ht   train   in  question  hrd   3y   care   in  it   aiaonjA   which  vers 
three   fist   cnrp  loaded   v.ith   lumber,    consieting  of  joiiSte  two 
inchee   thick,    12   inche?  wide  and   20   to  2?   feet  long.      Thie 
liimber  war   loaded   ler.£:thwiee   on   tYie  cnip  rnd  r.ileg,^  some   four 
or   five   feet  hife;h.      It  w^?   some   of   thie   lumber  which  fell   off 
a  car  «nd    injured  appellee.      The   train  popped    through  the 
•tation   at  a   speed   eetimated   nt  r11    the  w^y  fror:   1?   to   15 
ailer  sn  hour,    without   checkinf.   or   etoppinf:   rhile   -aBs?ing 
through  the   limitf?   of    the    villa^-e  ^^nd   none   of   the   trnin  crew 
knew  of   the   luiaber  falling    off  or   of   appellee*  f   injury  until 
they  re   ched   the  next   ptntion   pome   three  milpp  north  of 
Carrier  kilie,    where  they   received  a  meeeate  sd^ieing  them 
that   lumber  t;>!»   fallint;  i  rom   one   of   their   cars. 

it    ii?   one   cf   tliC   contentions?,  of   appellant   that 
aunellee  was  a  mere  loitert^r   or   treenapeer   on   t}ie  depot 
premises  and    tliat  appellant   owed   him  no   duty   except   to  refrain 
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from  injuring  him  wilfully  or  wantcnly.      It  apptarp   to  us 
unnecespary   to  diecusp   this  queetion  further   than  to  say  that 
the  declaration  alleged   that  appellsJS^  was?  at   the    station  for 
the  T^urpoee   of  inquiring   of  pn<X  receiving   Ir^n  *^p')ellant' © 
agent  an   express  r5ackfi.£e   und   while  appellant   questions  ap- 
pellee's motives   in    being   there   the  proof    ie    puwptantially 
uncontradicted   that  he  was   on   the  preinises   for   the  purpose 
claiuied   ty  him.      He   therefore  was   ?t   tlie    »t-iti?n   for  n  lawful 
purpose   connected  v.'ith   the    bueinees'   of   tl;e   coir.^Tnny  and  had  a 
right   to   demand  of   tlie   company   tJie  ci^erciee   of   reasonahle   care 
and   caution   for  hie    safety.      A   Isrte  portion  of   the  brief 
aiid  argument    for  appellant   ie  devoted  to   »    iiecuseion   of  the 
doctrine   of    res   ip?^   loquitur  as   aj)plicah3e   to   the   case. 
Appellee   insiete,    however,    that   it   is   not  neccppary   lor 
him   to   invoke   the  ?>id    of   this   doctrine   for  a  recovery   in 
thip  cace   and   thrt   ap  a  matter  of   fret  he   doep  not  rely  upon 
it.      The   declaration  charges   specific   acted   nep;li£i;ence  and 
appellee   Introduced  evidence   in   support   of   the    r-nme.      One 
of  tiie    ;::pecific   charges  made  w?e   that  appellant  wae  ne.ligent 
in  loading   timbero,    another  was  ne^llfence   in   the  meane  used 
to  hold   the  timbers   in  proper  place   on  the   car.      Upon  theee 
questions  arjnellee   introduced   testimony   tending   to    phow  that 
the   luiaber   in  question  wn.a  lorj.(:ed   on   fl»t  c   re  piled  from  6 
to  c,   feet  hife;h;    thst    three   big    timbers   were   throvia  out  from 
the   rear  end   of  one   of    the  c-rs;    tliat   tvo    of   the  wires  for 
stake   frateners  at   the   top   of   the   stakes  placed  Pt   the    side 
of    the  CH.r  were    broken  and  hant^in^i   loose,    nnc    tlvjt   the   stakes 
were    ?et   in   the  coal    cr   loose   in   the  bottom  vithout  sny 
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On  the   other  hand   p.ppellnnt   contends  end   introduced 
proof   to    shoT.'   that   tJie   c  rs  were  proper) y  loaded  and  that 
they  ipere    exar-iined   nt  C«.iro   viJiere   the  train   rtarted,    at   Vienna 
a   phort  distance   pouth   of  Carrier  i-.ill»  and  aj^ftin  at  Ledford 
a   snort  distance   north  cf   ts rritr    .Illy  and  it  vme   found   that 
tnt    ''take?   rere  nil    in  plr.ce;    that   etripe   or  boprop  •v?ere 
npiled  acroe^   the   top*   of   the    eim*  and   tViat    there  v-ae  no 
indior-tion   of   improper  loadint,.      Tiiis   question  7,0s   therefor* 
e   conteeted   one   T?ith   orool    on  both    sidee  and  v/rj?   one   ;.. roper 
for   t>ie  jury  to  decide.      It  wae  furt^ier  charged  in   the  d«clara- 
tion    th?t   the    meed  litnit   of   ei:x  jnilep  an  hour  provided   for 
by    the   ordinancee   of    the   villaf;G   of  CTrier  i  ilie  was  ex- 
ceeded  by   the    freif^t   tmin    in   question   in  nagring   through 
that  place    -.nd   thi?  wrp    nilly  proven  ■^nd   in   i-ct   not   oontee- 
t'd  by   appellant.      Ap'.ellant    peeks    to  niake   the  point  !  oivever 
that   the    ordinance   offered   in  evidence  upon   thie  (Question 
ifi<Fi.p   void   bec^u^e   it   liT::it?   the    srpeed  of  pas8en*>rcr   trains  to 
eight  miles  an  hour  in   violation   of   the   express  provirion  of 
the    ptatute.       "lii?  r.oint   is   not  vvell    taken,    as   an   ordinance 
may    be   valid   an  part   nnd   invalid  in  pftrt  nnd    t}ie    valid  jjart 
will   be   enforced  although   the    invalid  port  uay  be    void. 
■*hite   V.    City   of   /aton,    149   ;i3.62t,    Wilburt   v.    City    of 
Springfield,    123   Id.   402.      That  portion   of   the    ordinance  which 
limited   the   speed   of    Ireigh.t   trsins  paseing   through  the    vil- 
lage  to   ©ix  miles  an  hour,    wss   therefore    valid  notvrithetand- 
in^?    the  portion   of    the   saice  ordinance  v:hich  limited  the    epeed 
of  tmscenger  trains    to   eight  niilei:'  an  hour,   mpy  113 ve  been 
void.      Cur   statute  provides?   that    ""^Vhenevtr   any   railrond  cor- 
poration shall,     -y   it?elf   or   "agtntp,    run  any   train,    locomotive 
engine   or  car  at  a  gssater  rate   of    p^eed    in   or   throii^h  the 
incorporated  limits   of  any   city,    town    or   villat.e,    than   is 
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permitted  by   any   ordinance   of    such  city,    tov^n   or  village, 
such  corpor.3ition   shall    be  li^bile      to    the  person  aggrieved  for 
all    the   drumr^;©?  iann  done   to   the  person   or  property  by 
cuch   train,    locomotive   engine    or  car;    and   the    eraAe    ehall  be 
presumed   to  hnye  been  done   by   the   ne^rligence   of   eaid   corpora- 
tion  or    their   Rpentp".    Kurd    'tnt.    rhrr  .1 34  ,  p«-c  .£7  .      The 
trsin   in  ciiertion  hnvinf    been  run  by  tiior3e   in  ch.'irge   of  it 
St  a   speed    in  exoesp   of   tlie   limit   fixed  by   the   ordinance,    and 
appellee  having  been  injured  by   tiKibers   fallinj^    therefrom, 
vhile  he  yf^s   in   the    e>ercipe   of   nriiii.ary  cr*^   for  his   ovn 
fMfety  snd   on   the    station  platform   of  appellant »  There  he  was 
in  pursuit   of   business   in  nAiich  he  and   the   company  vjere 
both  concerned;    tixe    statute   mieed   the  pret?umption  that  his 
injury  was   eau  ed   by  the  negligence   of  Rppellent,    and   thnt 
prcs-um;  tion  laupt  jjrevfil   unlejje   overcome  hy    th(    '^rool.    The 
proofs   in   thip   a*    e  unon   the  whole   were    sufficient   to  war- 
rant  a  finding   hy   the  jury   in  fp'ijor   of  appellee.      It    ie   in- 
sisted by  appellant    that   the    vcr-dict  wps   excef^ive  but    the 
injuries'   of   npT>ellce,    a?    rhc'n  by  tiie  proof  v  Viere   of   puch  a 
nature,    fp  re   view   theni,    Then  considered   in   t)i&   light   of 
the   araount?   concerned    In   numeroup  judgmrnte    rjurtained   hy 
our   courte   of  apnellnte   juried  iction,    ns   not   to  v.'frr^.nt   a 
reversal   of    the   judgment    on    th-''t  ground. 

Apnellnnt   criticircp  the    lir^t,    third   "nd   fourth 
in3tructions  ^iven   for  ap-^ellee,   because    they  uee    the  v/ordy 
"if  you  believe  froc*   the  evidence"    inpte^d   of    "from  a  pre- 
ponder«nce   of   the   evidence".      '''hcee    instructions  were   of 
courije    incomplete   in    ':he   form    in    vhich   thoy   were,   given  but 
they  '#c-re   not   intenaed   to   t,ive    inf orr/ration   to    Die   jury  con- 
cerning  the  amount    of   evidence   reciuired  by  -'prellee   to  prove 
his  caee,    being  directefJ    to   othtr  matters.      Instruction  Wo.7 
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given   for  anpellant  was  directly  devoted   to   thip  queption  pnd 
told   the   jury   th-vt   the  burden   of  -/roof  7/»p  u-non   the  plRintiff 
to  prove  "by  the  greater  weight   of  the  evidence   e»rh  nnd   every 
amterial   allegation  of   hip  declorption   or  '"onie   count  thereof 
and  unless   they   found   irom   tJie  creater  weij/ht   i-'f   the   evidence 
that  iie  had   made    such  proof,    they   '.should    find   sp;>ellant   not 
gu.iity  and  appellant' b   in^truc- tion  l.o.   8  v7aF   to   the   eftme   ef- 
fect.     The  jury   tnerefore   could  not  have  "been  rj  rled  ne   to 
the   siiOunt  of  evidence   required    J^-y   "ppellee   to    eptf.blish  hi* 
c«r?e,      y    the -inaccurscy  of   ?3id   instructiortp  f?iven   for  him. 
A  coisplaint    ie   laleo  raade    that    the   court    in^-jroTjcrly  raodified 
appellBnt's   instruction   .to.    7.      This   inptruction   ^r-   originally 
drn'wn   told   tJie  jury    thpt   n.priellee  vjp<?  not  entit'iec'    to    recover 
on  Rcc  ;unt  of    the  erceerive   i*peed   of   the   tr'^in  nnlepp   they 
found    from   the   evidence   th«t    ?iich  excepsive    epeed  wis  the 
cause   of   tlte   lumber  foiling   from   eairi   train,    Vut    the   court 
modiiied   the  eame  by  muthorizing   ^   recovery   in   case   .?uch   ex- 
ceppive   fiieed  vvae   the   c^uee    "in  wh-^le  or  in  •oMrt'*    of   the   lum- 
ber falling;   from  e»»id   tr^^in.      The   inptruction   np  given  was 
misleading   lor    it  Ki^ht  well   hsvp   'been   tlmt    the   luiub^^rr   would 
havtt   f.'^llen  from  the    tr-^in   even   if   it  hnd   not   been  f  oing   at 
en  excessive   rate   of    rpeed,    and  yet    the   exreprive    sreed  iney 
have   ceen   the   cauee   of   the   lumber  being   violently  thrown  when 
it    ptruck   the  ground    in    ?nch   a  nsy   :m    to    strike   nppellee.    In 
thir   connection  t,©   refer   to    the  c«se   of   aeith  v.   Commonwealth 
j..ifcc.!Jo.  ,241   lll.P:5P,    v»here   it   i?    nt»ted,    ""^he  rules   for  deter- 
iDinlrii-    Tiicther  a  neglit'ent  set    or   omiatpion   ie    the   proxiir?.te 
caure    of    ^n    injury   nre   i"el3    eptaV^.' iphed  pnd    >.ftve   been   a'-^plied 
by   different   courtp    in  nunerouc   cr^^rp  to   f^ifferent  conditlone 
of   fact.      There   hn.?.  been  practically   no   difference    of   nninion 
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a?  to  nrhat  the  ruleo   r:Te   and    they  may  'be   briefly    rotated  as 
foUowp:    The  neiJ^igent  act   or   omip?icn  mu^t  "be   t/ie    caupe  which 
produce?   the   injury,    but    it  nesd  not   be   the    f?ole  cnupe   nor  th« 
Inet   or  nenrept  caure.      It   if    sufficient   If   it  concur?  with 
Pome   otlier  cause   RCtin^^,    nt   the   earao   tiraf,    vhich,    in  combine. tion 
vith   it,    cnueep   the   injury,    or   if    it    pete   in   cotlon   «!   chain   of 
circ<iinetnnce0   and   cperntes   on   thew   in  n  continuous    fequencc, 
unbroken  ty  sjiy  ncr  or   Independent   cnv^e" .      "H-e  modiflcntlon 
of   ti  jp    instruction  "by   the   court  cnueed   it   to  le  a   correct 
etatereent   of  the    law. 

The  Kiopt    pcrious'   critician   of    the    instructions  by 
ppoeliant   ip    tiiat  which  he  msJcen   to   the   fifth    inotruction 
fc.iven   for  a])nellee.      That    instruction   told    tnc  jury   that 
"Viherfe   the  inetrunientaillty   cftUBlng  an   injury    i?  -wholly  \'9ithin 
the   control   md  raHnp.gement   of   the   defendant  sr.d    8uch   injury 
does^  not    ordinarily  happen,    if   thcce  who  hf^  ve   ;?uch   control 
use   ordinsry  care,    then   in   the  sbpcnce   of   iroper   explanation 
"by   thetiigelvep,    the   thing   or   injury   Itself   if?   evidence   of   the 
rief=;lifcence   of    :aich   deiendnnt. "      Thip    jnjstrviCtion    '^tated   a 
correct    -rinciple   cf   In.'."?  and   v;ould   have  ■l)ecn  r roper  in  a 
case  where   the  doctrine   nf   tp.b   ippa   loquitur  r^s   involved. 
It  >.'(pp",    however,    in^pplirp.lslp  here   where    '"r.ecific    rhiirpe??   of 
nefclifience  rere  "»de    In   the  declaration  ond    aircct  -:roof   of 
the    r?;iTic   relied  upon   to  support   them.     However  the  .jury  were 
fully   instructed  as   to  the   law  governing   the   cn^e  by   four 
other   inftvuctions  given   lor  ayij^ellee,    and   17  f  iven    for  appel- 
lant ^nd  we   -re   therefore   of   opinion   th/'t   thfc   fc';ivlng   cf   thip 
instruction,    although   it  V/h»   not   reftlly   applicable   to    the 
case  did   not  constitute  a  mpterial  *error,    sufficient   to  war- 
rant r.  revereal   '^f   trie  judgment   on   that   account.      Upon  the  whoi 
caee  we  sre   sptisfied   that   eubetantlal   juptice  hae  bten  done 

and  the  judgment  will   therefore  be  affirmed. 

Afflnaed. 
Not   to  be   re-jorted   in  full.  -8- 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  the  Sealyyfsaid  Court 
at  Mt.  Vernon,  this ^ ./.T^/A.-A dav  of     /.-U^,- 

.,..-r::l...S.__^     S-..-.-.i^^K-. 

Clerk  of  Che  Appellate  Court 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

'•"'"flon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C  JOHNSON,  Clerk.  I      THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  pPINION  in  the  words  and  figures  following: 
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jQhn.L.,....]Beckerj 

Appellant 


No 57 

March  Term,  1918. 


.Ka^gifeli*  Becker 
Appellee 
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APPEAL  FROM 


Circuit. 


...COURT 


Eay-ette COUNTY 


TRIAL  JUDGE 


HON. 


J.    C.    MC   BRIDE 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellat»-Court.  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  thef»f«^^iH§-4,s  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  mg  hand  and  affixed  thfseoNd  said  Cour 

at  Ml  Vernon,  this ^ ./^J^S^^^. ,,^ day  of    /iX^^ie^:^ 

A.D.19U 

Che  Appellate  Court 


Court 


'ena  iiO.    57.  Af:enda  :  c.26 

Karch  Tena,    A.   B,    1918. 
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Appenl    from  Jayette. 


John  1..   jziecker. 

Appellant 

V. 

Haggle  i:.  Uecker, 

Appellee 


Opinion  by  Kigbee,    J. 

-•-OOO*** 

The  partiep   to   thia    ouit  T(?ere  mnrri^d   'ay  l':,1913. 
AppellAttt  tiad  been  Karri ed  t>«l'ore  and  had   three    email   chil- 
dren*    he  and  his  ionaer  wife,    however,    had   pepfiratcd  eooe 
years  before  and  he  v  e  living  T»ith  hi*  mother  on  a  fr.rm   in 
i'iatt  county,    the  children  being   taken  care   ol  and  living 
»lth  their  mother. 

Appellee  wae  employed  by  appellant  a«  a  domestic    in 
the  home  of  himeelf  and  hie  mother  when   9he  w«p  eixteen  year? 
of   Gfcc.      After  appellee   had  hecn   in   the   family  about   two 
yeare,   he  nnd  hie  former  itife  were  divorced   f^nd  he   took  the 
three  cViiTdren    into  hie  own   family  and  from  th»*t   time   on  they 
lived  there  p!?  mombjrr*  of  hi»  houaehold.      It  n/a?  atout  a  yenr 
later  thnt   the  marriafee  of  appellant  and  appellee  took  place. 
The  marriage  wae  not  a  happy  one  and   trouble  aoon  aroee  be- 
tween appellant  and  hie  wife.      It   apnear©   ehe  did   not  get 
alonfc  well   with  apv^ellant'e  mother  or  hie  children  and   that 
appellant  would   eide  with  them  againi^t   the  wife  and  call  her 

Abv«lv<>    Tnmmttit,       ;»V»«i    nlnlm**    th«  1    «hmit-    «»    y<»*y    oft^r    their   mnr- 
riage  and  a  month  before   the  birth   of  a  child    to   them,    he 
Jerked  her  around   the  room  and   threatened   to  slap  her  be- 
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onuee   ehe  yiad   slapped  hi»  daughter  then   vone  ten  or  eleven 
years  of  a£;e;    that  lie  cureed  her;    that  on  another  occasion 
f(ti9n  appellee  inetructed  r  girl    in  their  errsploy  to  clean  up 
•ose  milk  thet  waF   epllled  upon  tJte   floor  and   the  girl   re- 
fused   to   do    it,    eppellnnt   curbed  hie  »ife,    told  her  h«  wo'Jld 
tlep  her   if   r-Yie  ever  touched   th^  £irl  and    t^ien   instructed   hit 
rife   to   leave  vjhich   she  vne  wllline.   to   do,    \>u\   ^p  he  wnuld  not 
let  her  take   the  Toahy ,    phc   did  not  fco .      On  Ptill    snother  oc- 
casion \fhen  there  vae   eomc  contixjverey  between  appellee  and 
her  Kother-in-law  appellant   nfain   cureed  >-.i8  i^ife  pnd    told 
her  to   lc^,ye  which   ehe  agreed   to  do  and   in   accordance  there- 
vith,    a  contract  for  eeparation  vce  drawn  up,   he  paid  her 
f.M2,    gnve   her   eone  furniture   nnd   in  August,    1&16,    ehe  went  to 
the  home  of  her  laother   in  rayette   county,      •'-ater  he  came   to 
where    she  wae  living   and  perfsuaded  her  to   return    to   hirc  under 
A  proraisc   of  better  treRtment  and   J'he  gave   him  "back   the   IMS, 
the  moet  of  w^-^ich  he   invesFted   in  new  furniture  for  their  houec 
After  her  return,    however,    she    ciaime  ttist  iie  becerae  woree 
than   ever  and   ohe  wrote   to  her  sleter  to  eend  her  soiae  money 
so  the  could  consult  an  «»ttomey;    th«t  «pne31«nt  eaw  this 
letter   in  her  pofeeBi»lon   nnd   ff\\en   fh.e  refupe*^    to   let  him  read 
it,   he  seized  her,    threw  her  dowi   on   the  floor,   placed  his 
knees  on  her  arms  nnd  by  force   took  it  away  from  her  and   read 
it;    thpt   thlfl  attnck  on  her  pere^n  caueed  her  irwch  pain.    After 
this  occurrence,    whioh   took  place  liovemter,    1916,    ehe  af;&in 
Isft  hiHi  and  went  to  her  mother' e,   where   she  was  quite   ill, 
the  result,    ae  slie  clairae,    of  Ms  abuse.      Appellant  then  took 
a  couple  of  neig>ibors  witli  hlci,  went  to  eee  t  ie  wife  and   they 
persuaded  her  to  aE^in    return  and   live  with  him.      oometiise 
after  her  return,    trouble   erope  betvjef-n  ther-,    becpuee   glie    said 
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that  appellant's  daughter  woulrt   etfeal,   at  wnich   time  h«  ^ot 
MXfiXy.   pushed  appellee  tack  on   the  bef^ ,   caut^ht  her  arms  and 
hande  and    tie^ieted  nnd  vrenched  then,    fc,ivirig  her  great  pain 
Bnd  caueini^  a  lunp   to  conse  on  her  vriet.     Cn  etill  another 
oocaaion  rdien  the  wife  told  appellant  hie  mother  had  lied  if 
ehe   eaid   coiBetliing    9he  ime  reported  to  have  eaid,   he  gral^bed 
her  and  pushed  hex  Ijack  in  t>ie  -window  and  twieted  her  arme  and 
hands  very  herd.     About  a  week  after  thie  lact  attnck  ehe  left 
her  hueband  and  after  working  et   various  place?,   Afiain  on 
July  4,    1917  v»ent   to  her  mother's  in  Fayette  county.     Later 
phe   filed  f.   puit  afinin    t  her  huebsnd   for  divorce  nnd  alimony 
and   to   recover  certain  perponal   property   she   clfKi'-.ed,    in 
whicfc  etoe  charged  him  with  extreme  and  repeated  crt^elty. 

Upon  the    trial   appellee   testified    tc   euhetantially 
the  above  fsctp,    but  appellant  denied  that  he  «;xerci»ed  any 
personal  violence  a^ainet  her  except  on  one  occaelon  when  he 
testified   to  taking   hold  of  her.      7>ie   occasion  admitted  by 
him  was   the   one  v>hen  he  wanted   to   pee   the   letter    nhe  nad  and 
he   stPtee   that  at   thpt  tirce  he   only   took  liold   nf  her  and  held 
her  hands  across  her  breast  while  he   took   the  letter  s^nd   read 
it  and   that  he  did  not  throw  her  on  the  floor  -^.nd  put  hl« 
knees  on  her  arms.     Complainant's  sister  and   the    si?ter*s 
husband  testified  for  her,    that  tliey  stnyed   sorae  four  week» 
with  appellee  and  appellant  and  y*iile  they  remained   there 
tliere  were  quarrels  between   the  parties,   but  they  never  paw 
«ny  acts  of  perso-ial    violence   on  the  rort  of  npijellant.    A 
brother  of  appellee    testified   for  her  as   to    «»ome  remarks   of 
appellant  but  he  knew  nothing  about  f^ny  violence   offered  by 
appellant   to   her.      In  fact  no   one   testified   to  any  act   of 
violence  afcainet  her  but  apjellcc  herself  and  these  were 
denied  by  appellant   except  upon  the   one  occasion  above  men- 
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tioned  when  he  said  he   eiaply  held  Vier  handf  in  order  tiint  he 
mifc;ht  get  a  l«tter  from  her  and  that  he  did  not  injure  Yi-er, 
The  jury  to  which  the  Ci*ie  *«•   eubnitted   i'ound   the  iseuee  of 
extreae  and  repeated  cruelty  in  favor  of  appellee  and  the 
court  ^.ranted  her  a  divorce  with  alimony.      Appellee  prevents 
an  atoetract  of  record  pertaining  to  alimony  and   eiuit  money  a 
part  of  which  referr  to   p.n  allowance  made  to  ar>T)ellee  to  per- 
mit her  to  defendxK  the  decree  in  this  court  but  nothing  ie 
subaitted  to  us  for  review  "by  the  record  exccTjt   the  decree 
pertaining  to  the  divorce  and  we  cannot  coneider  other  que*- 
tione. 

In  a.  cnce  of   t^ae  kind  where  the    njcte  of  cruelty 
which  appelie«  relies  on  to  entitle  her  to  a  divorce  are   tes- 
tified to   iay  her  ^lone  and  are  denied  hy  the  hueband,    it   is 
clear  that  the   instruct iont?   to  the  jury  ehould  h"  ve  ft-tted 
the  law  epplioahle  to   the  oaae  with   etrict  accuracy,     in- 
Btruction  To,   1  given  for  appellee  wa»  ae  foil  owe:    "The  de- 
fendant is  charged  with  having  been  guilty  of  extrtm«  and 
repented  cruelty   to  hif  isife  and  you  are   to  determine   that 
question  from  the  evidence  in   the  caee.     Cruelty  muet  con- 
sist  of   some  personal    violence  and    in   this  c^se,    if  the  jury 
"believe  from  the  evidence  that  tlie  defendant  on  two   or  more 
ooeaeions  used  personal   violence  to  bis  wife  thereby  Inflict- 
ing pain  or  pe  sonal   injuries  upon  her,    together  with  other 
wrongs  done   by  hlra   to  htr,    Uien  he  1ms   teen  (.uilty   of  extreme 
and  repeated   cruelty   to   her  within   Uie  nieaning   of   the   law". 
Thie  instruction  in  effect  directs  a  verdict  under  the  cir- 
cuastancee  na/aed  and  by  the  use  of  the  words   "together  with 
other  wrongs  done  by  him  to  her"  appears   to  assume   that  there 
were  other  wrongs  done   by  appellant.   \*hether   there  wc  le   other 
wrongs  dene  by  appellant   to  appellee   th»n  the    r^ctsof  pergonal 
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violence   referred    to,   v. ere   question*   of   f^ct   lor   the   jury  end  it 
wss  not   the  province  ot    the  court  to   intim'-'te   to   then  tiiat  euoh 
oth«r  wroncp  h>«l  been  6one,      Tlte  instruction  wne  pIpo  errnneoue 
in  telling,  the  jury   thfft  appellant  hpd   been  guilty   of  extreme 
tKxiA   repeated   cruelty   to   appellee   if   they   believed  fron  ti.e   evi- 
dence  that  he   "on   tvtj    or  'isore  occncione"  \xse6   oereonal    vio- 
lence   to  hip  ??ife   tiiereby    inllictints  p»irj   or  ptiponwl    in- 
juria-p  upon  her,    together  with  other  wrongs   done    ay  nim  to 
her.      In  3-ennin£   v.    lennint;,    176  111.180,    our    supreme  court 
had  under  ccneideratlon  an  inetructlon  in  a  divorce  ©s»e  which 
told   the  jury  thnt   if  the   defendant  had  "been  f.uilty  of  two  or 
more  nctp  of  phyeical   violence   to  the  person  of  the  comx)l«in- 
ent  he  vae  guilty  of  extreme   and    repented  cruelty  and  thnt   in 
eonsidcring    ?uch    nets   of   violence,    if    lir^jf f^r■)y)et^re^,    they 
taight  pronerly  contjider  nny  rbuee   or   indecent   languai.':e  ueed   by 
the  defendnnt   in  the  presence  of  the  coraT>3  ainant,    ap  tending 
to  oharacteriac   euch  actt   of   violence,    if   they   foimd   fror:  the 
evidence,    ouch   lanpuf^^e  wns  used.      2n  connection  ^sith  this 
Instruction,    the    puj^>reine   court   toopted    the   Inntcu^fce  uecd  by   the 
appell'^te  court  rhen   the   case  vraB  before   it,    as   folllowi?:    "It 
ie  eleiaentftry   thvit  the   court   whould  not  aeeumt   the   -  rovince 
of   t)ie  jury  and   tell    theci  thm-t     lnyeical   violence   if*  neeei?8».r« 
ily  cruelty  a»  is  dot.e   in  tJiip  instruction,      i.hethfcr  two  or 
more  acte  of  rhyoical   violence   to  a  pereon,    ie  cruelty,   de- 
pends  on  tlie  character  of   the   violence,    the  manner  of  the 
pereon  comBitting   it   and  all    the   circumptancee   s^ttendin^:   ?uch 
acte,    es?  well    fjs  Kiany  other   matters  \7nich  could   be   enuBjerated 
that  laig-ht  >.«ve  n  bej^ring   in  deterrrdning  ^l*etJ:it  r  the  particular 
violence   i?  cruelty   or   not".      In  arcordsmce  with    the  principle 
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laid  dovn  by  the  supreme  court  as  above,  we  raust  hold  that 
the  instruction  foove  referred  to  iA  the  instant  case,  wan 
crrnnenus'  <ind  nhoultl   not  have  been  ^iven. 

>or   the   rep^ons  above   vtated  the  decree   of    the  court 
below  will  be  reversed  nnd   the  cause  remanded. 

Hcvereed  and  rerrjPi  nded . 

1:9  Bride,    J.,    took  no  pert   in  the   henring  of   tV-i? 
hot    to  be  reported   in  full. 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  pear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

^ffon.  Harry  Higbee,  Presiding  Justice. 
Hon.  James  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice  li 

CHARLES  C.  JOHNSON,  Clerk.  \       THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  Nfvember  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt  Vernon,  Illinois,  an  OPtNION  in  the  words  and  figures  following: 


ChristJIiofeki.  et  al> 


No. 


60 


March  Term,  1918. 


ZlsoJ^imitroff 


Appellees 


'%:„ 


bl2I.A.  644 


APPEAL  FROM 


Cixcult COURT 


.Mad.iJpn COUNTY 


TRIAL  JUDGE 


HON. 


LOUIS  BERNREUTER 


I 


Term  Ko,   60,  Agenda  Ho.3B 

V«rch  Term,    1918. 

Christ  JLlotski   ct   al,       } 

Appellants        j  g  1  2    I  .A.     6  4  4 

V.  )   Appeal   fro»  Had i son. 


/Abo  -Jimttroff,    ot   h1,    ) 

) 
Appelieee  ) 


Opinion   by  hig'bee,    .7. 
oOo--- 

Appcllante,    thrift  riofski,    ri-'itri    ;  iofpki   and 
Tarjio  .  iofski,    filed    their  bill    of   conplriint   in    the   circuit 
court   of  iift'iieon  county   a^roinpt  ainellees',    7Apn   iJlmitrotf, 
i'.o"bert  j^etiimann,    :3t.    iouip  3rewin{^:,   /"ssoci'ition   fjnd  Guatnv 
Jiianann,   asking    th^^t   their   rii;ht?  snd    intert-'fti^   under  an 
'Otreen.ent    concerninc    cert'iin   re??.l    estate  he   determined,    thnt 
thie   RKreemcnt  be  declared  f\   }y>nvt^n.f,e,    tiir-i   nn   ficcounting  Toe 
hod,    that    they   he   n  emitted   to    rcuerm   their   rerpt-ctive   in- 
tureets   in    ttic   r*^"?^!   entr^te  vpon  payrapnt   of   the    ?um   foitnd   due 
and   clmrgeatle  ngainpt    the   p«'^ie   nnd    for   other    rflief.   TiiTii- 
troll    disT/Ofefl   of  Mr    jntere?!    in    tht<  tcrI    estfite   to  Bethmann, 
dieaope&red  r.nd  wne  rot    served,      relhr^firm   wnp   nnd   Mieajnnn   ie 
trustee   ol    the   :  t.   louie  i^rewinj;  Aer-ociEi tion,    the    ouhstantial 
apTQelJ.ee,      }>c  Lirtoaiui,    the    ^t.   "J.oiiie   ,.rev,-in4;    ArHociatlon   find 
Kitmann  answered  end  appellnntP   filed   replica tionp  thereto. 
The   cn^e   WT0  referred    to    Hid   maetor   w"no  in?de   5  is    findingn   of 
fp.ctp  and    coiioluninnr    of   .Lar,-,    fir.dinp    thnt  »*py.elj  ?mtt?  -were 
not    entitled   to  r>:yr.    tne   bill   dim-i^pod   with    their  coetp. 
CKjoctionp  were  r^pde  and    cxceptione   pre»ervea.      A   decree  was 
entered   in  accord  with   t>ie    findlnfcp   nnd   ccrclu^ionp   of   the 
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mot»ter.      A-ppell  ant «  aflplgn  nutaerous    errorr   and  tring   the  c^ee 
to    this   court   DK   appeal. 

The    real  estate    involved   ic   lot   eleven  In   block  C 
of  tiie    southern  extension   of   Granite  City   in   xha    village   of 
fcaaipon.     Jtadieon   county,    lliinole.      ijeptewber  7,    1907  Jemei? 
Cakallp,    lombro  ioppiiips  and   Zieo  ^;itaitroii,    the   o-wners  of 
iTiid   real    9Btnte,    icpued    their  joint    note,    payar.ie  to   them- 
seive?,    for  i^GSC"'',    securcc   by  luortgnge   on   enid    rcnl  eet^ie, 
and   nn  i:r.rch  1';,    1908,    pledged   tne    s^^ne   to   the  jnternational 
hartk  of  ilt.    loiiie   to   secure  a  loan,      iictl-imann  endorsed  upon 
the  coll    teral   note,    "leim  Brewery  :.- ranch,    3t.   '.ouie  Brewing 
Aeeocir-tion,    will    tn>re  un   thip  note  when   due,    Fobt.   Tiethmann, 
i*£r,"      The  makers  defaulted  and   on  June  lij,    19GH   l  ethcifnn  paid 
their  note   nnd   took  ovfr   the   coliateral   n-.te   and    seourity. 
i*ich  he   held  until  produced  belore    the   ..laster.      January   17, 
1908,    Vaufccl  Lheerolf    bought  a   one-fourth   laterest   in   the 
proptrtjy.    /AifcUet  2,    li^Oo,    Uiriat  kioiski   contracted   to  buy   the 
interest   of  J'-yries  CakaliR  rand   canpleted  ni e  purchase  and   re- 
ceived iiis    deed  Jimuary   26,    IVOVK      .let^vmRnn   ?^erT;B  not^hpve  ac- 
quired title   to    the   col  lateral  by   esje   and   ;  urchftse,    «p  pro- 
vided  in   the   tenne   of   the   note,    tut  about   ^eptemtfcr.ltfoe    in- 
stituted  euit   in   the  ni'tie   of    ;.t.   louie   »-rewinfe   Asfc-nciation  to 
forecloee   the  mortgage,   which   suit  w«fc-  pen<^iinfc  when   the   ag- 
reement,  whiai   is  the  besie   of   this   v)roceKding,    w-ss   sii^nA, 
whereupon   the   foreclosure    puit  w^g  dienjiseed.     iJegotintiong  • 
covering   considerable   time,    both   parties  being  represented   by 
couneel,    repilted   February    PA,    19C9,    in  contemporHneou3   exe- 
cution  of  a  deed  by    James   Cakalic,    i  onjbro  joppillips,    Zif?o 
■^Iraltroff ,    Vnntzel  r"'-ecr^'f  nn<?  -^-Ife  and  fhrlrit  ."lof5??cl,    sur- 
veying ond  warrnntinp    enid    real   eotate    to   .:obert  lethmpnn,    and 
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and  A  Joint  Bi|?r«eraent  between  Kobert  Bethmann  firft  pnrty 
and  Christ  i^iofski,   Lombro  Pojpilllpo,    -^iieo  .^iaitroff  and  Vang- 
el  Checrofl,    second  parties,    both  dnted  JTebruary  1,    1309,    the 
latter  being    the    -^.grecsaent    in   iseue.    The   coneideration   in  the 
deed   was  465n("-  and   nfter   the   deocription   tht  re  fnxa   inserted, 
•eubject   to  mortgage    indei/tedneec  of  |20vHj  payai;le   five  years 
alter  date,    v/itLout    interect,    to    vcjni-cl  Checroif  und   "oKbro 
PoppilJips,    for  which  grantee  has  given  Vii?  nctee   fmcJ.   a  fur- 
ther  c   nsideration   of   rbb6    to   tiie  uranite  Oity  line   and  Cement 
CoBipany,    Tt'i'iich  iKvantee   atireec   to   pay   thin   day    in  cash." 

The  agreement  provided   thnt   lirpt  part./,    in   c  ^snoid- 
eration  Qi    certain  paym'-ntp   and  performances   V-y   pecond   yftr- 
tiea   t».f,reed   to  convey   theproperty   to   second  parti ce   five  years 
IroRi  data   of  agreeraent;    iiri?t  party   to  repeir,    kei-p    ineurcd 
and  pay   taxe©   for   paid   term;    firiBt  party  torermit   eecoiid   ur.r* 
tiee   to   occupy  property  during  term  fot*  dramshop,    boardirife 
house  and  t;rocery   and  c«use   t'titixi   to   be   sup-liec;   vitix   i.eim   ueer; 
eecond  pnrtiee   to   pay    .tiret  jj^rty   l*lC59C.3i    and   -rill    auniii    ;  aid 
by  him   Icr   tnxe?,    insurance  and   repairs,    vritu  intereat  as 
follows?,    476   on  the   firet   day   of  ersch  aiontii  doriii^;   the   term 
Rud   at    the  end   cf   the   tena  the   bai»'.nce   of    tue   41G59O.iJ0;    also 
tht   expenditures   tor  taxeg,    inpurpnce   and   repoirp   «'a.th   inter- 
ert,    eitht  r   in  cash   or    try  mortgage  at   tric;ir  election  and  upon 
tender  of  deed  by   lir^t  pfirty;    second  parties  ^g.reed   to   c  ^Tn- 
duct   p   drsriiEihop    in   t;ie;>remieeEi  during,  tin.-   term  and   rell  Kciic 
beer  exclusively;    eecond  parties  were  privileged    to  y.a.y  ciore 
thsn  ill)  a  month  if  they  desired   nnd   to  pay   oil    the   e:ntire 
amount  and    receive   their   deed    hut    should    conduct   the  dr&itjehop 
i».nd  upe  Koim  beer   throii£v!'iOut    the    ttrnj  in  any   c^ise;    £-econd 
parties   to    torfeit  v^lOO  a  miinth   for   violating   "r'^viri 'n   rela- 
tive  to  heiiE  beer;    on   failure   of   cecond   ]jrirtiee   to  v.-nye  the 
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menUily  payments  as  provided,    for  three   succeeeive  months   or 
more,    or  iailure    to  pay    ior  or  uee  lieim  beer,    ar  feilure   to 
keep   any    other  covenant,    iirst  r'vrty  w>e   orivile^ved   to  declare 
agreement  null   anc   void;    if  second  partiep   at   nny   tirr.e   failed 
to  caalce   payment   or  feive  mortgatie   rb  provided   lirnt  rnrty  ivas 
privilCeed   to  declare  agreeiaent  null   and   void,    rttr^in   (^ll   p'ly- 
ments  made  and  recover  ^il'>w  a  month.      Ihion  exec  ;tion   of    sp.id 
deed  and   afereonent  xethraftnn  gave  lopoiilips  hir-note   for  ^l^^^O 
and   Checrolf  hip  note   for  J^ISOO  and    -laid   the   i^ranite  City  Tim* 
and  teruent  Co.   ap   '/rovided   in   the   ueed ,   Xovr-wbr.r   '-,    1&09  T'^.r"© 
J.iofeki  bought   the    inteyes^t   of  James  Cakali?--   in   the  jjroperty 
and  under   the  f^f;reer3ent   to  ?/hich   reference  v;-u^  made.      On 
April    lb,    1910,    l^etl'i-'oanu   took  up    the   Poppillips   rote   it  a  dis- 
count  '.md   June    1-1,    1910  he   took  up    t):c  Checroff  note     't  s   dis- 
count.     June   P^i ,    19ir   :->initri   !  iofaki  hoia^rlit   the    interest   of 
Vaniiel  Checroff   In   Die      ropcrt>  .      Api.,e31«c£?  cicir;,   there  ttk? 
a  forfeiture  uader   tiie    --treement   about  /.utruft  !1 ,    193  5.    Cc 
toDcr  16,    li>13   tiiao   .viraitroff   quit   clairued   to  r>etl:imnnr:  V'.i  d 
Interest   in    tueproperty  tuui   ovrrcridered  f\nd   rt^le-ted   to  £etfc- 
mann  his   intereat  r.nacr    the   fj<.:reec3tiut.      -he   seme  d'jy  Betlinfjnn 
gave  uJiuiitroff  «  leaBe   of    thupremis-es    ior  a  tciTi  ending' 
Karch   i,    1914   nt  $i:'.b   a   aionUi.      In   -septoiaber,    VjIZ    :4rsitroff 
had   anyiuaed  poeeeecicn   of  tue  promises   in  hip   or;n  na-ae, 
painted   out   the    cignp,    eubstituted   ytht-re   of   '.ip   ov^n  and 
taken   ch.-'rfie   of  and  appropriated   to  hif   oun  u!?o    the  pergonal 
property  of   the  pprtnersiiip.      ~'n  T)ecembi;r  19,    1913,    r>'ioh  was 
efter  he  had   quit-claimed   to  iietJ-imann,    :>iBiitroff   served   ur  on 
i>initri  Liofcki   ana  I'arpo  i^ioleki   a  dcruiind   for   rent.      Cn 
leTorunry   9,    1914,    Jcthmann   served    upon    -ifTiitri    •.  iof  cVi    *i-nd 
Tarpo  rioftjki   a  demrind    lor  rent,    .md    eued   them  before    '    jus- 
tice  of    the   i;eace   and   they    atre   evicted.      The   ■..inlpKi    brntbcre 
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hef'    turned  the   busineee  manfs^jeraent  of  the  p&rtnerBhlp   oubx 
to   t)imitroff  wlio  wnp   to   collect   tfc.e    revenues  and   keep  up    the 
peymentp.      ..iuspecting  Pl.nltrotf  v.^p  not  keeping:  up   the  payHifcute 
the  ^ftlofeki    brothers,   v/ith  nn   interpreter  went   to  lieUunann  to 
••e  about   the  mniter.     he   claimed   not    to  know  them,    denied 
that    they  hrd   any   intere?t   in  the  hiillding  and   directed   thrai 
to  lis  attorney    in  Kdw^rdavil ie.      Thif   »ult   followed. 

The    evidence   or?il   nivi   documentary,    aiiawe   that  tJ'ie 
Inpt  pa,/mfcnt   under  the  v^ritten   agreement   in  que!?tion  wae  made 
August   IS,    lyl3 .      It  was  credited   in   the   book  ol    appellant* 
by   the   a^ent   of   a  -eiiees.      Tnat   Deing,   the  c-;se  appelicee  could 
not,    under   the    ternis   of   tiie   pfireement,    declare    -:    iorfeiture 
for  failure   to  u;ake   the  payment p  provided  ior,    at    the   tinic 
they   attemx)ted  or  pretended    to  do   ?o,    unlres   tiie   written 
agreement  can   be  ):!iodificd   and   reformed   in   tiie  luanner  conten- 
ded   for   oy   tjppelleee.      itie   agreement  provided   tn^t  iit-tiiuiccm 
pay   all    taxer,    incurance  <ind   repairs  upon   pwid   '-"ronerty  aa 
they  accrued  diring    the   live  ye«r  period  mi-ntion^d   arid    th^t  he 
should  he   reisiburped  therefor,    at   the   end   ol    3cid   veriod  by 
ti.e    pccond    narticc.      It   i?   claimed   by  anreliecr   thnt   this 
provision  did   not    cxT^res:?   the    intention   ol    thevi-irtioF  :-,nd    tivit 
it   should   h?:  ve  provided   Jor   the   payment    ol   all.    I'lxfc^,    in- 
eur^nce  and   rep  air  p   on    sr-id   iri-onerty  by    the  s   rtiep   oi   the 
second  part;    tj-.?*t    in   this    rfvfrpect    ti»t-re   wap  an   eiror   or    ..it'- 
takc   in   the   contract  and   tivat   euch  miptake   was  mutual.    This, 
however,  wue  denied   t3y   rppell-nt  ^hrij't    .iolf?ki.      'ihore  was? 
evidence   introduced   on   beriali    ii  Rx>r>e3  1eeB   to   sro^  tiriat   ti-is 
claijsied   error  wae   uroigiit    to   tirie   attention  nl    ti^e   partiee 
of   the   second  part   in  Juno,    lylv  .      uciore  I>etijia«nri  paid    the 
Checrnlf   note;    that  Checroif  desired   to  n.^ve   ;:i£3  note   paid 
in  order   that  he  Ki^ht  upe    tiie  pr-ceedc   m   ^nfc  p::rtntirLi.ip 
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businesp;    that  at   tlie   tiai   9i   the   ;  ayment   of   the  note  by 
iietiruaann  and   in  con  si  deration  of  hio  doing   bo,   all   oi    the  mem- 
bers of    the  partnership  a^ireed   to  modify    pf>.i<J    cr^ntract   in 
sec   rdance  v  ith   the    intention   ol    the  parti ee   hn6    to  ps,y   the 
taxes,    inpurjuice  and  repairs  upon   «aid   property   i'rom  that   tirae 
to   the   e:}spi  ration  of    »K.id  fi-ve  year  period.      Th«t  tha  e  modi- 
liC!ition  was  nsace   or   that   the  mesaberp  of  the  partnership 
thereelier  paid   to  xiethmanr-  any  Tsoney  on  »ooo».<nt   of   insurance 
taxes  and   repRir«>  wse  denied   oy  complainants,      '.'he   bill   in 
thip    c-^te   did   not    specif iCHlly  aek   for   tho   reformation  of 
thif    ?i^re«n«nt.      icven  if   it    ?hould   be  claimed  under   the  f,en- 
er«l  prayer   lor  relief,    v^e   -^re  roet  by  the   rule    that  equity 
will    rot   reforffl  a  v.'rittea  agreement  except  upon   cler;.r   evi- 
dence  and   the   aileged  nictai-e  muet  be   onecoiniion    to  botJi  par- 
ties,   (oalurian  oil  Co.    v.   .beal,    277   111.45;    Kufiner   v. 
jAcConnell,    17   lil.£12j,    and   the   evidence   in   this  case  does 
not  ao;i<:rir   to  us   to   sustain    tlie  c -ntention  of   9.;>:>elloes  that 
there  was  a  mii?tAke  c  ocinion  to    botJj   parties   to    tie  Vi-ri  tten 
afcreewent.    It  murt  ait'o   be  borne   in  mind    thnt   the   written 
e^ireement   relied  upon    oy  arrcllants   wft^^-   wn   executory  contract 
under   seal   while    the  ts-odif icfition  tnereci    contended   j"or  by 
ftppellees  ae  having   been  made   at   tiie  time   of   t}ie  payment   of 
tiie   Checroff  note,   rmB  a   verbal    executoi'y   contr-^ct  and   it   is 
well    sfcttled   that  an   execiutory  contr'^ct  under    pfal    cannot  be 
modified,    varied,    discharged   or  rele-^ced    vy   °.n   executory  verbal 
contrcct.    (Jrelonae   v,   iiibbons,    lb7   ill.App.lB6  and   ceeee 
cited,;      Ae   the   original   contract  c/mnot  be  "modified    in   the 
3iianner   claiifico    by   apyelle*  b  end  a?   the   last  payment    of   ',7ti 
under  the   contract  vi-.e  uuide   in   Auguet,    1>^13  and  the   forfeiture 
sougnt   to  be   enforced    celore   the  nc^-t  morithiy  pnyKient   bec?«iie 
Que,    the   forfeiture  was  preaature   and   cannot   be  given  tefiect. 
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(J^'al««r  ▼.   Jord,    70  Ill.S6y;    King   v.   KAd*ke,    17L   id. 72.) 

iJnon   the   triAl   certain   iptters  written  to  ©.ppelleet 
by   their  attorneys  Y/ere   admitted   in  evidence   over   olijection 
of  appellants.      These   letters   s^iould  not  nave   been   admitted 
as   they   were   in   the  n?iture   of   self   serving   iniftrumente   eo 
far  ae  appellee   is(»;e  concerned.      Ti-e   vital    f^ues^tion   rrtieed    by 
this   record  concerne   the   chsracter  of   the   contemp ornneoue 
deed.      It    io   contended   by   appellnntp  th^^t   tlifcne   two    contracts 
in  reality   constituted  a  mortgage   of   the  property   in  question, 
while    on  the   other  hand   it    i  e  contended    oy   fij>pelleeai  that   the 
deed   froui  iiethaann  was,    and  wae   Intended   to  be,    nothing  but 
a  plain  deed    to    the  property   and   th^t   the   cnntr-ct  m^de   »t 
the    eame   time,   v/n©   simply  an  -"fcreeTnent   t.b'it    U\c  p'lrtiep  of 
tr;e    second  p^^rt  named   tiierein,    sxiould  ^i   ve   a  right   to  re- 
purchase  the   8-\iae  uvi^n   cau^ilyin?;   vrith   sjiid   conditions?.    Whert 
in   such  a  case  a  douh     exists   frois  all   the    ymrrnunding  cir- 
cumstanoee  as   to  wht>ther  the   Inptjrument  or   jnitrurnentp   in 
question  c-.uistituted   a  ceed   or  a  morto;=u,e,    a  court   of  equity 
will  lean   to    tiie  h   Iding   tnr.t   the   transHiction    f  iviFtltuted  a 
ruortfetie.©   ratlier   ti.s.n    u   fnle  of   theT>ropcrty .      in    equity    the 
form   of   the   transact  ion   is   to   be   regarded   '\>ut   the    Fiibf>tr?nc« 
aurt  control.      Preschbaker  v,   iarman,    32  il."i.^?5.    Jt   is   a  well 
kxio%n   rule    of  equity    thi. t  wht-t    i?    ^nce   a  xnort^r^t^    is   alv/ayo 
a  mortgage   until    the   equity   of   redemption  i'-^o   oeen  iorecloeed 
or   barred,   ^nnore   v.   Thompj? :«,    46   ill.    ai4 .   "'lie   t'-m   inrtru- 
nentp   in  question    taken    toi^cthtr,    apTvOf'-r   to   up   to  clearly 
show  that   the   ieed   ia  Queetion,    while   in   form  fun   ordin-^ry 
deed    to    the   oremises  vn?   really   intended    to   orev^'te   ae   a 
ttiortgs^e   .'vnd   f?uch  lu-iuj*.;    ti'ie   o..se,    ar^pellantf?  ';»ere   entitled 
to   tiie   relief  ])fayt:d   for    in   tfu=;ir    bill  and   */'<'   f^ojrt  bfilow 
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crr«d   in  disaiseint   the    p?..ue    for   •As.nt   of  equity ,      The   decret 
in   tills  c    i-c  will  be   revereed   ind    tiic   cr^une   re^sended    in   nrder 
thf.^t  the   equities  between   the  jjartiee  nay  be   ful5y  )=»'3Ju?>ted 
In  accordance   v,ith  tbt.    views  herein   expreoped. 

HeYtreed  and   reminded. 

liot  to   be   reported   in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set 
at  Mt.  Vernofi,  this 
A.  D.  191./.. 


D  hfifid  and  affixed  the  se 
dai;  of 


e  Appellhte  Courts 


1  » '  ), 


o 


O 

z 


I  *■•:-♦ 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdav 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 


Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
^ — ■ffortJames  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


%\%\'^ 


645 


THOMAS  E.  P^SLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  191$,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  wor^s  and  figures  following: 


jPeople.pf  the  SM 

Defendant  in  Error 


No.  .3 

March  Term,  1918. 


4rror  to 


Circuit. COURT 


..1....Q..... barren  J. 


Plaintiff  in  Error    /' 


■/ 


/. Clinton. 


COUNTY 


TRIAL  JUDGE 


HON T.H014A5..M.,....J1TT. 


Ttzs  So*  5. 


In  the  Appellate  Court, 

iourth  District. 

Uarch 
e«4«l>cv  Term  A.  B.  1918. 


Agenda  Ko.27 


People   of    the    Stnte   of  lllinoie, 
Defendant  in  error. 
ft. 

1.   0.   Varren, 

Plaintiff  in  error. 


212  I.A.  S45 


Writ  of  error  to  the  Cir- 
cuit Court  of  Clinton 
County,  lllinoie. 


iboBride,  J. 

The  defendant   in  error   obtained  judgment  a{i,aintt 
plaintiff  in  error  in  the  Circuit  Court  for  t25.00  and 
costs  of   Buit,    to  reverse  which  this  writ   of  error  ie 
pronecuted. 

The   defendant   in  error  h-.©  failed    to    file  a   brief 
in  this  caee  p.nd  under  the  provisione  of  Rule  27,    the  eauee 
ie  reversed  pro  forma  and   remanded  for  want  of  a  brief  by 
defend<^nt   in  error. 

RiiVEri3iSD  AMD  KlsaiAflDlSD. 


tot   to  he  reported   in  full. 


TE.oSf  mha^u^  ,iiifoO  ai'ttlla^^qA   *di   a£  .t    .oK  arxsT 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copv  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  my  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  my  hand  and  affixed  tk&^sealolsaid  Court: 

at  ML  Verrion,  this .,. ,./.  -^/i- dag  of .  /^i^rC€ie,<,^^u!Sd^ 

A.  D.  191  A... 


^^ 


\   '  -^ 


i   ,./ 


<T  J 


Opinion  of  the  AppeTmr'Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  t^ear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
I — "ffon.  James  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  £t  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   the  first  dag  of  November  A^.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  pe  words  and  figures  following: 


N0..5. 

March  Term,  1918. 


- t^ 

Henry.  G.usaewelle^ 
Appellant 


212I.A.  64o 


APPEAL  FROM 


Circuit COURT 


Madison. 


COUNTY 


TRIAL  JUDGE 


HON. 


J.    P.    GILIHAM 


Term  Ko.    5.  In  the  Appellate  Court  /^enda  Ko.SO 

of  Illinois,   Fourth  Bi strict, 
karch  Term,    A.    13.    191B. 


Towi   of  Oinph^Jrient,  ) 

Appellee,       ) 


212  I.A.  645 


78.  /   Appeal  Irani  the  Circuit  Court 

)  of  IfiadlBon  County, I liinoi». 

Kenry  Criirevelle,  ) 

Appellfi-nt.    ) 


ScBrJce,    J, 

•  Thjs   action  ^vac-  Taroiipht  to   recover  r  penalty  under 

the    sitGtute   for  obstructing  a  highway.      The   Jury   r/as  waived 
and  the  cause  heird  by  the  presiding  Judge.      The  court  fotind 
the   defendant  guilty   f?nd  afifiiet?3ed  a  penalty  ol   live  Dollare. 

It  appeare  from   the  record   in  txixr    ca-^ie   tiist   in 
1876   t/io   conuais 31  oners   of  uife.hr-ays   of    the   'i'ov'n  of  Cmphghent 
laid   out  a  .-iighway   of   the  width  of   fifty   ieet,    tive  center  of 
Fuch  highway  being  the   eection  line  between   section!:'   28   and 
29,    ^ov,Taehip   6  Horth,   Hange   7    Sent   of   the  Third   Irinclpal 
lieridian,    in   the  Town   of  ("!raT>h|',hent,   Jiadison  County,    lllinoie. 
A  portion   of  tiiio  road  passed  alony:   tne   Jnnd^   owned  by  appel- 
lant  upon   one   eide  and  Zirges  upon  the   other   s.'ide.      The   ap- 
pellant claine   that  he  understood   the   road  to   be  laid   out   of 
the  width  of  forty  feet  and  built   his  fence   twenty   feet  from 
what  ne   supijosed  was   tae   eection  line.      I'here    ip  b   very   eliasp 
conflict   in   the   evidence  ai?   to    the   location   of   the   oection 
line.      Appellant's  farm   i?  located   in  the  northern  iislf  of 
section   28,    and   the   farm  of   Zir^es  i?  locpted   in   section  29 
and   ooposite  the  laim   of   appellant.      There   are  what   the  wit- 
nesees   tem  or  call   four   ptones,    or   corner   «tones,    as?    shown 
by   the  evidence,    being   a  corner   s>tone  «?t   the    eouthwest  corner 
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of    eection  28    called   atone  number  one,    etone  nvynber  t-wo  near 
the  northwest  comer  of  the  Southweet  Quarter  of  section  28, 

etone  nuKiT:)er   three    in  a  riortherly   '.direction  =?nd   '^  t   the  dis- 
tence   of  acoiit  one- fourth  wile,    and    stone  number  four  nt   the 
northvreet   comer  of    paid   section   28,      Appellant   obtained   the 
line    ior   building  Ian  fence  by  running   a.   ptr?iif.ht   line   from 
etone   number    thret    to    etone  number   t^?o .      it   it   contended  by 
sppein^nt   that    'tonee   numbered   two   end   three   pre    on   the   sec- 
tion line,    while   appellee   contende   thet    the   stonee   are   eeverftl 
feet  v.'e?t   of  the    rectiori  line   and  are   not   governsnent   cornero. 

A  diepute    '-roee   es   to   whether    or  not   ao-.  ellant '  s 
fence  vtis   loc^'ted  u;ion   the   ia(f,hway  f.f-   laid    out  by    the  com- 
»ui?.?ioner£' .      Appellant  notified   the  coinniFnionere   that   they 
a;uet  ^  r-^-de   the   road   sna  iii&ke   it   e-r.fe.      Tiurin^    the  year  3  914 
the   coranip rionex£?   of  highwnyp   of    ;aid    toiwnship   tave   notice 
to   appellant    to    remove   1.1?   fence    from  off   tVie  Viif;;hwa,y,    »nc{ 
shortly   thereafter  he   did   renove   the    t-ar.e    ertf^t   the   distanc* 
of  about   fifteen   feet   -.nd   V-.en   notified   the    cormni?'    ionere   that 
he  hs.d  removed   the    ^pme   and    rent   thevi  p   written  notice   pay- 
ing".   "You   '•'.re  herely  notified   th-^t   .'^ll    the    land   1   hf\ve   in 
cultivation  belonging,   to   the  public   highway  may  be   taJken   to 
the  }iif,h¥7ay  at  any  time''.      It  furt>icr  appears?   that  during   the 
month   of  Karen  of  the   next  ye'-r   the   .-.ppelXant  moved  hie 
fence  back  wef;t   the   distance    ox    aho;.'.t   ten   feet   and  within 
about   five   feet    of  ^I'l'ere   it    stood   V;efore   ite    iir&t  removal, 
f\n6    the   fence,    r.p   it    ptood   c.fter  he  ;.oved   it  bark,   in  T'prch, 
lyl5,    is   the   obstrx.etion  c^^rcplained   of   Ly   the   appellee. 
iJotice  wfip   perved  upon  nppell."nt   to   reiiove   this   obrtruction, 
wliich  he  failed    to  do,    nnd   tiuit  was   then   instituted. 

Ae  re   vicv  thin  ca^e,    there   rre   two   principal 
que<=tione   involved,    one   r-'i  th    reference   to    the  location   of 
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stone p  nurabered  two  and  three   as   to    the   pection  line,    and 
the   other  ae   to   the   eJtects  of   tiiB   moving  back  of    the  fence 
by  appellant   in  1914.      Tnere  w-e  auch  testimony   introduced 
ae   to    the  use   of    the  highway  ^ith  reference   to   appellant's 
land   since   the   laying   out   of  the  ?rrae,    some  of  the  withcssee 
statin^    that   the   land  hpd  "been  ured   for   a  port j  or   of   the    time 
eaet   ol    the  location  of  the  present   fence,    «nd   nt>i.erF  that 
the   travel  had   "been  '(reft   oi    thir   ience   ever   pince   the  laying 
out  of   the   road,    but  pb  Te   viev/  it   the  upe    of   the  highway,    or 
the   acquisition   cf   the   ro*' (5   by  prescription   i?   rot  msterial 
in  tJiie   case. 

There  w^e  e    f?harp;lf  conflict  "between    the  ritttepises 
af<  to  tVie  locftion  of   the   ?everpl   etonee  elove  nentioned  with 
reference   to   the   section  line.      Appelleehrd  two   ':'wr'7ey8  made, 
and    80  did  api-)ellf!nt,    for  the  purpose  of  de  ler'-'ining  where 
the   section  line  wjs  'tfith   reference   to   the^e   etonee.      George 
B»    Schafler,   County   :.urveyor   of  Uadipon  County,    testified 
that  he  had  "been  engaged   in  the  bu'^ineee   oi   rurveying   for 
about   ten  years,    e»,nd  that   .le  had  t^i'ven   the   que ^'^ ion   of  the 
location   of   the    section  line  between   sections  2B   and   29   con- 
siderable  ^itudy;    that  he  nade  a   survey   of  thie   v^eetion  line 
and  located  the    etones  above  referred    to   vi^th  reference   to 
the    eeotion  line;    that  he   found   ptoncD  numbered    one  and   four 
to  be  government   corners?  and   run  a  line  between   thepe   two 
points  and  located   etone  number  two,   which  he   found    to  be 
twenty-nine   and    one-half  ieet  west   and   live  and  twenty- five 
hundredths   feet    south   of  n    correct   nor-iticn,    -^nd    ^aid   it 
w.s   not   T   correct  position  either  frori   eaet   to  wet,    or  from 
norti.    to    south,    and  th^-'t   it  wap  not   a  government  corner.     He 
al?o    tesitificd   that  he   further   te?ted   the  loc-tion  of  this 
stone   by  running  a  line    ea3t  and  west  and   verified  his   ior- 
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mer   finding  as   to    the  location,    and   otone  number  three  he 
also   ioc   ted  a  tetr  feet  west   of   the   section  line   and   eaid 
ti«t  neither  of  theee   etonee   or  eecuion   'ornere  v.-ere  placed 
there  by   the  government.      Appellant  also   hed  a   surveyor  by 
the  name   of  C.   A,    Shepherd,    who  made    the  u/eaeuremente  between 
these   Fection  lines  and  pureed   with  ii.r.    3chaifer  ae  to   the 
corner   ctones  at   the    80uthwe=t   and  northwept   corners   of   sec- 
tion  ;^.5,    and  thfit  a   p-traitrJit  3  ine  passed  abotit  v^iiere  "r. 
fichsffer  located   it,    l)ut   that   if   atone  nuraber  tvo  ir   taken 
into  cortsiclarati^n   the   line  would  be  weat   of  that,     he   says 
that    in  his  cieaeuremente  he  as!?nmed   stone  nvuaber  tv^o   to  be 
a  (government   corner  and  baoed  ;iis   purvey  upon   trds  aesuciption, 

it   seems   to  ug   that  tVie    "ourt  wr-.s  justified   in 
fincliuf   thnt    tiie  cart-   exercised  by   tlte    .-iirveyor    .^chaffer 
v»=is   entitled   to   the   ^..repter   credit,    because   of   the   fact 
that   he  taade   the  proper   to!?t»,    end  as  he    eaye,    t  e   rim  the 
lin«    in  aocordonce  -y.-ith  the  rules  laid   dovm   oy    the   i^overh- 
ment   of   the  United   t-tates   tor   finding   euch    comers.      V«'e  are 
of   the   opinion   that  the    survey  as  made    by     .ch^l'fer   ie   the 
coEBrrect   one,    and   th3,t    stones  nuafeered   t^'o   and    tiiree  are  Vifest 
of  the   section  line,    nnd   th'-it   the  line  used   ty   appellAnt   in 
locating  hir-   fence  T.'n  ?  a   Inlpe   one,    and   th»^t  hi?   fence  was 
loc«te<5   inside  of  the  road,    as  laid   out  by  the  comiiiis  si  oners 
of  hii^hisayo . 

Counsel   for   ?pp pliant   in  their  brief   nay:     "If   the 
section  line,    as   so  located   by  Dchaller,    i^•   the   center   of 
the   ropd  ap  laid  out  by   the   conuoiseionGrp  in  lH'ffi,    then 
probaoly  the  defendant  miglit   be  (  uilty.      On   tl-ie   other  liand 
the    surveyor   Charles   A,    She-nhertl,    iwVio  v-^'*   f»»?»-n1  oy^ri    i-^y   o'n-^^i. 
lant   to  make  a   survey  of   thio  road   ^.nd  a  nan  vrho  has  had 
vast   experience   in    surveying  and  engineering  v;orlc,    found 
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that   the   section  line  and    the   center  of   Voie  road  wae  ac- 
cording  to  the   stones   or  monuments'  described  in   the  evidence 
ar  nurilserp   two   and    three,    and   if  rie   theory   i'=i   correct,    then 
the   fence,    or   otstruction   in  question,    ie   twenty- eix   leet  east 
of   the  center  lljie   of  tkc    ro«d".      Us, on   the   finding   at-   above 
made   the  concession   of  counsel    for   atspellant  vould  Le   suf- 
ficient  to  wfl.rrarst   en  Rl?irr?mnce   of   this  judfment  r?ithout 
further  conme-nt,    lait  we   reg=--'rd  the   fr-ct   that  upon  notice 
given    by   the   conutdsrionere  of  hife;hwftye   the   appellant  uoved 
hie   fence    back   the   dietance   of   fifteen   feet,    to  a  point,    as 
appellee   eayp,    t^i^.t  wae    f?uriicient    for   their   road  ^^urposee, 
a?    oeing   a   i.oi'e    importr.nt   one,    and   »«  hnving   a  r.'orc   bindiifig 
effect  lipon   ap])ell'-nt    than    th^^   ntiier  queetion. 

it  ptppears?   Ih^t    there  »mp  mich  dispute   r-e   to   this 
road,    snd   r'bout   'jrM^ell^int' f   fence  heing   upon    the  hi^.hway,    .t?Jid 
ahout   a  portion   of   the   land   thfi t  he  hfd    fenced    oeinr    a  part 
of   or  "belonging  to    the  highwpy.      It    se^mf   t?i-t    there  wse 
neccFcaty   for  grading  the  rose   pnd    renairing    it   so    "^e   to    '^<a.'$e 
it    ppfe,    p..nd  nppellnnt   even  wpnt   ?o   far   n.p   to  notify  the   com- 
mieeioncrs   th:  t    if  any   accident  happened   on    account    of  the 
highway  1'Cine   out   of   rer^'-ir,    th^'t   they   woiGd  he  held    repponei- 
ble   for    it,    5nd   v/hile  !'jr>  ttere  were    in   thi  e   condition   the   ap- 
pellee ri;ade   n   written  deniftno    upon   tiie  appellant   to   r-ove  his 
fence  back    r.o    iti^    nroper   nlace;    tyuvt    in  pursuance    of   tJiis  de- 
mand  the   appellant   did   ft   once   remove    hi;-    fence   hack   ea>"=t 
the   distance   of   about   fifteen   feet,    and    tiien  gave   the    commis- 
sioners notice   that  he   iic-.d  i^ioved   it  back;    th-'t    the   Ifjnd   that 
he  had    in   cultivation  could  be   t^^ken   to    the   hi^hv/sy   e)  t  ^ny 
tiiae.      he   aieo    told   the   'I'ovm  Clerk    that  i'>.e  iuad  :3:oved  his 
fence  and   said   to  him:    "1  movediay   fence   novs-  and  if   they  want 
any  more  ground  miy   they  have  ^^ot    to   take   it  hy  law.^'     This 

-5- 


Qfiibtoo 


©1^5 


Bame   etatement  was  made  to    several   other  pen-nns  r.nd   xb  not 
epeoifically  denied. 

Under   the    condition?  thnt   existed   q.t   the   time   th« 
notice  viras  given   to   rea?,ove    ids  fence,    the   apjjeilee  was   claim- 
infe,   the   land   upon  ^']':ich  his   fence  "mrv  located   ;? -^  part  of   the 
hiiihway   and  demandint   it,    and   aripellftnt  un-ler   -^uch  conditions 
moved  hie   fence  and   J5'^id   for   theic  to  t^ke   it  p.nd  us»e   it   for 
the   LighTsay.      }' ven   thoug.h   they  "rere   not    entitled   to   it,    yet 
11   he  tjad   turned   it   out   to    them   in   settlenent   of  a   dipputed 
ijatter,    and   it  wag  accepted   hy   the^r.,    then   this  --irould  he   suffi- 
cient  to   constitute   a  giving   of   th-it  ^?»rt   of  hip   land   for  the 
hi^Jhway,    ai?d   t>tnt  having  given   it  and   turned   it    out   to   than 
at   their   request  he   T;o-jIfl  he   CPto-nped    -^rom   s^  nin   paying   that 
r>ny  pp.rt   of    it  belonged    to  hin.,    or  that  he  w?^e   entitled   to 
nt,ft.in   take   it  v/fctiiout   the  conrent   of  the  hi^hv/RV  commiseionere, 
ivon   if   the   coranissioneri?  rere   T\ot   legally   tntitled   to    the 
road  and  were   not   clniming    it   under  such   a   rifht,    yet   if 
under   such   conaitionp   the   appellnnt  ir.oved  iiif   fence  hack  and 
4;sve   them    the   rona   xeouer-ted,    lliie  T.'ould  iiave  all    the    element b 
ol    a  dedication  and  vould   in  la^•?,    as  we   -viev;  it,    constitute 
a  dedication   oi    this   land,    and  li^^  viri^;    once   ^.i  ven   it   and   cet 
hit'   ience  back  he   could   not  retake   it.      v.e   think   the  Court 
vas  rarranted   in  lindin^   tlxat  the   commieeionei?  had  a  right 
to   recover  a  pen?»lty    *or   the  obptructi("n   oi    the  hi^;hi?ay  by 
appellant. 

It   ip  next   insisted   that   the    -ourt   erred   in  refus- 
ing,  to  periiit   the  witnesc  Blume   to   testify  th- 1  -v/xien  he  was 
cojnmipsioner  he   recognized    etnne?  rumhered   two    <^n6.   three   as 
the   cont^Jr   line   of  the  hlghvay.      ''hile   it  may   be   true    th-^t   thie 
Y/ould   have  heen   adinic  ri'-le   lor    the  rurpose   of   F;],ov;in£   the 
intent  rrith  which  appellant   acted,    yet  ae   the  nenalty    inflio- 
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ted  was  only   for  a   small   amount,   ve   do   not   I'fgard  it   ae  being 
very  harmful,    especially   in   \iev'  of   the    fret   tVi&t   the    otfenee 
for  v/hich  appellant  ^/sr^s  "being  propeeuted   occuired   on   account 
of  a  reaioval   of    the   fence  after  having  given   the   1-^nd    to   the 
highway,    and  under   such  conditions   thie  q.ueetion  coulcl  not 
"be   very  jjiaterial. 

it   is    said   that   the  proposition   of   law  j-jivc-n  * 
the    requeeit   of   "^pDellee    siiouid  not   h^ve   been    ^o  held,    ??hich 
holdr    thF.t  ii    the   road   in  ouestion  v-'s   in  fnct   open   lor  it? 
entire   length   tl'ie  mere  f-ot   that   it  I'R.d    not  "iieen  used  for 
the    entire  v^idth  %-oul'''   r-ot  ore  vent   tho   ooraiBiej-icneri*   from 
rec-ovcring   a  penalty,    and    il    tnc    fence  ^"p    on    tlie   road,    as 
laid    '-.ut,    that   the  deiendnnt  v/ould  be  (;uilty.       "e    pee  no 
scrioue   objection   to   thif  proposition.      It  was    )iot  iieeeej-e^y 
that    t}ie  hii.,hYr?y   piiouad  imve    oeen  ured   for   its   entirt  width. 
li    it  had  Iv^en   nnce    opened   or   laxd    out  b,p-  required  ly    law, 
that  luHde   it  a  ro^d  vrhetVier   uee-^   or    -ot,    and   if   ^.ppellant 
ohftructed    it  Tie    eee   no   reeron  v)xy   appellee    should  not   re- 
cover.     J  fcpide?    tjne   Court  gave   the   ftppellnnt   ^   y^ropoeition 
th?^t   if  hie   fence  i-ad    been  placed   uvon  the   ror?a   in   quesjtion 
hefore   the   ssme  vfap  laid   out   and   opened,    then    the  defen- 
dant v'oujd   not  bt--.   ^.uiity.      Cbjcction   ie   elec  made   to   the 
Coi-.rt  rciuping    the  protiosition    putKuitted   by  aTiT;ells»nt   that 
defendnnt  v;ould   mt   tt,   fiiilty   if   thtx^e   wap   r-o    intenticn  uoon 
the  pprt   of   the  defcndr.nt   to    violate   the   law.      "under   our 
view   of   the    facts   in   tbir^  case,    v/e   can    «ee   no  pl^^ce    for 
thip  propopition,    p«  the  defendant   clearly    intended    to   ob- 
FtauDt   the  road   by  removing   the    fence   alter  he  had   once  t'iven 
the   hi£,hT?ay . 

It  frae  next  contended   that   the  Court   erred   in  re- 
lusing   to   nold   the  proposition  of  law  that    if   the   defendant 
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had  been   in   the  notorious,    adverse  and  eyciupive  iDoeseprion 
under  p   claim  ol    ri^ht   Lot  more   tJian   twenty  yearr,    thf\t  he 
would  liot   have  been  fcuilty   of   ofcstructing   the  highway.   This 
propoeition  w-?.?  cov^rred  >:»y   the  next    one   that  vp  riven  "by 
the   Court,    in  ?rhich  the  Court  held   that   t>>e   owner   nf   the 
fee   of  land  over  which   the  pviblic  hae   nn  enpement  may  ex- 
tinguiBh  the   easement   by  an   open,    exclusive,    pdverne   and  im- 
interrupted  poesesr^ion   for   the   stptutory   -period,    imieii  where 
such  pogeeseion  is  acquieeced   in  by   the  ^luojic   for   euch 
lenfc,th  oi  time   a 9   to   r?i?<3   the  pre^ujaption  of  sbnndonment. 

at  Wfis  next   contended  that   the  Court   t-rred   in  not 
holding,   -'^.ppell'int' 3  propof'ition   of  Ipr  vith   reference    to  a 
prescriptive   richt.      In    the    vie?/  we    take   of   thxp   ca?e  we  do 
not  regard   thie  ar  .1' teri^l    to   itr  proper   determinfition,    for 
ae  ve  have   abo\e    ptaxed,    even   tAough   there    ri^ht  not  be   a 
prescriptive  rit,nt,    ^et   under   t/ie   dedicatory   acts   of  appellant 
we- believe   it  would  be    =•   hi^^^hway. 

i.e   pre   of   the  opinion  thnt   the  Court   wae  warranted 
in  finding    th'.t   tJie    line  by  rh  ich  pppel]«?.nt   firrt   er=tpblirhed 
his  fence  ws.8   n   f-lre   one,    and   thnt  be  pieced    rhp   fence  upon 
the  liifhway  ae  Inid   out  by   the  commi&pionerp,    5>nd   v;e   s^lpo 
belitive   thst  v/iien  the  appellant    eet  hie  fence   back  at   the 
reouf  •  t  of   the   co0!Rii?»BlcnrTr    nnd  upon   tht'ir  'otice    ro   to   do, 
that   this   conctituted    euch  r   giving   ol    the  niece   of   land   for 
a  highway,    ks  ki?  wae   then  leit   outeide   of  tbe   fence,    ae   to  bar 
the   appellont  from  thereafter  toJcin^,   po?;-e«8ior;   of  n  j^ortion 
of   the  land   and   erecting   a  fence   thereon. 

Appellee  hig   nssit^ned  crosp-errorf*,    inei^ting   that 
the   Co'jrt   «hould  hevc    ir^osed  r.   daily  penalty   for   obstructing 
the  yii(-,hway.      Our  attention   ip  r, ot   called   to   nny  nunbrr  of 
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days   thrit   the   obstruction  continued   in   the  hit.hway  after 
the  notice  w.^  ,.iven,    and    this  w>  s   olso   n  tr.f^tter  largely   i 
the  dlecretion   of  the   Court,    and  ve   yrould   not  l^e    inclined    t 
difturt   the  jud^gaent   of  the  Court    on  that   account. 

-e   find   no    rev.rsible   error   in   tl'ie   rr-mrd   and 
the  juat-iKient    of  the  lower  Court   ie  effir^ed. 
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Kot   to   be   reported   in  fu.n 


-9- 


ii9trtSndn  axf:^  rab 


b'^'Tli 


/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  Che  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  ^  hand  and  affixed  theSealQlsaid  Court 

at  Ml  Vernon,  this .^y ^^/Ch^ ^_ day  of 

A.  D.  191  I 

\ 
Clericofftfii^  Appellate  Courh 


o 


/ 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  Dear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
\,,.>Hon.  James  C.  McBride,  Justice.  £ 

Hon.  Franklin  H.  Boggs,  Justice  M 

CHARLES  C.  JOHNSON,  Clerk.  THOMaS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  Novembejr  A.  D.  1918,  there  aas  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  ML  Vernon,  Illinois,  an  OPINIONin  the  words  and  figures  following: 


No, 

March  Term,  1918 


Jftn...C....Nltolack^TriiBtee  ill  Bank* 
Plaintiff  in  Error 


Circuit COURT 


Saline COUNTY 


TRIAL  JUDGE 


HON. 


A.   W,   LEWIS 


Tons  ISo,  9,  In  th«  Appellate  Court,  Agenda  :bio.4& 

Jrourtb  !?i strict. 
U»reh  Teaa,  a,  n,  191S. 

...,o„e„.  21 2  I. A.  64  5 

Defendnnt  in  prror.  ) 

) 
vs.  )    '  rror  to  vValine  County. 

) 

•fim,  C.   iiiblack,    Truptee  in  ) 

bankruptcy   ior  ttie  o'Uara  j 

Coal  Company,    n  GorporHtinn,   Bankrupt,) 

i^Xaintifl  in  terror.  ) 


The  defendant  in  error,   hereinafter  called  d«fen» 
d«nt,    recoY«red  a  judt#:ment  sgainet  the  plaintiff  in  error, 
hereinafter  called  plaintiff,    lor  one   thousand  doll'?r»  in  the 
Circuit  Court  of  '=;a31ne  county,    jHinoie,    to   rnverne  whioh 
judgment  thlt  irrit   of  error  ie  proweouted. 

It  appenre  frora  the  record   in  thie  cr.»e  th»kt  the 
plaintiff     wne  en$,fnieA   in  tljs  "bueinewe  of  taininfi  and  operat- 
ing R  coal  mine  in  aallne  County,    niinol?.     That   said  'aln* 
hftd  heen  in  operation  lor   «?>everal  y©f?re  iind   itf  underground 
vorkp,    entriezj,  cross-cut p  and  roofnp  had  been  opened  nn6 
developed  to       con  wider  ^ible  extent  in  the  mining  out  of   the 
coal  the ref rcau      A  pair  of  roomp  running  parallel   to  each 
other,    deeignated  a»  roome  10  p.nd  1"?,    had  been   driven  off  of 
the  7th  north  off  of  the   5th  ffeat  entry,     noom  10  had  been 
driven  pome  distance   in  advjmce  of  room  tlo.   11,    ^nd  from  room 
Xo,   IC  a  croee>out  or  a  cutting  had  been   driven  ahend  of 
Ko.   11,    reaching  aeroes*  ?;©.   11    to   it?  fuJJ   vrldth,    If  it  had 
een  extended,    »o  tJbiat  a  block  of    coail   wxisted  between  thio 
croer-out  and   the   face   of  rooas  Vio,   31,    nnd  on  the   17th  of 
Eoveraber  191b  thlp  bloc)r  of  coal  hnd  bepn  narrowed  dmsm  to  the 
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width  of  Kbout  four  f«et.     During  th«  morning  of  th«  day  afort* 
•aid  two  loaders  had  worked  until   noon  in  roceB  Ko.   11  and  had 
lo«idad  six  Ofiirs  of  coal  out  of   tiil«  room  and  prepared  it  for 
the  loachine   to  undercut  at  the  fnce.     The  tf^stlmony  «ii0w> 
that  while  tlieee  iz;inere  were  at  vork  in  the  room  they  tested 
the  roof  and  found  that  it  wae  eolid.      Theee  cUners  had  been 
at  work  in  this  rooia  loading  coal   for  three  dnys  prior  thereto. 
vorkin^  in   that  room  nm\   in  Ho. 10  ©JLtemr^tely.     it  alto  au- 
penrz  that   they  attempted   to  wedge  doT?n  oorae  of  the  plate  ia 
the  roof  of  roran  -^lo.    11   but  were  vm'hle  to  do  so  and   set  a 
prop  under  it.      on  the  ftorning  of  tl-ie  day  of  the  accident, 
and  within  eight  bourr  prior  to  the  time   the  «Ren  were  permitted 
to  enter  the  nine  to  work,    tJte  ri;in«  ezaniner  made  >ii»  examl. 
nation  ot  the   room  and  p^ysi   that  nc  found   it   to  be   in  a  eafe 
condition,    ineerihing  the  date   on   the  walls  of   tiic  roam,  and 
entered  hie  report  in  the  hook  kept  for  that  ynurpoee,   a» 
helng   eafe.     Hi-  did  not   place  ar^  danger  mntk   in   thie  room, 
heeauee,   ne  he   eaid,   he  did  not  rt^i^j^rd  it  ae  being  dangerout* 
In  the  afternoon  of  that  day  the  defendant  was  directed  hy 
the  forenan,    together  with  his  huddy,    to  £0   into   roo«  Ho.   11 
and  undercut  the   same.      'Hiey  sounded  the  roof  of  the  roon  and 
f^und  it  polid,    an   they   claim,   and  placed  their  raaohine   to 
under>cut  tf:c  coal,    be^innin4'   at  the  left  band   side  of   the 
roQOi,    and  he£,an  under^cuttin^   tlie  coal  at  the   face  of  the 
room.     After  cutting  a  «»hort  tiaie  Uiey   observed   tliat  the 
chain  in  the   cutter  of  their  raachine  rnn   loo  re  and  the  plain- 
tiff e  buddy  went  around   to  i?ee   if  the  cutter  )vfld   extended 
through  to  the  crose*head.     It  further  appears  froa  the  eirl- 
dence  that  the  defendant  hAd  been  engaged  at  work  in  other 
^art?  of  the  mine  and  had  never  workecJ    in   tiiie  rri'-m  or  in  thle 
part  of   tl>e  mine   and  knew  nothing  about   the  cnnditions  as  they 
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existed  at  tlU«  place.     The  for«ui«m  was  present  At  the  time 
they  coBtmeneed  work  but  did  not  advise  the  defendrtnt  of  the 
eroB*oCut  that  had  been  taade  ah«»^d  or  tl:ie  t'llrmetss  of  the 
block  ol   coal    that   they  ver9  at nut  to  cut.      It  further  ap- 
pears from  the   testimony  of  miner?  t)iat  In  under-cutting 
coal  vs^Mire  tiic  machine  goes  tJir  lUf h  the  blook   ol  coal   in  to 
an  open   ep»ce   or  crosye^cut   beyoiid   tiutt   tlie  conl  w/ould  looeen 
the    pupr.ort  of  the   rook   p.nd  Cttise   it   to   frill,    nnd   one  of 
then  eayff  that  he  would  figure  upon  the  i»lBte  fro«  the  roof 
falling  nine   tiir.ep   out   of  ten.     Another  miner  tpwtifiee 
that  fi^icn  you  cut   throv^gh  in  to  an  open  cross-nut  that 
draw  elRte,'   *?uch  we  they  had   in  that  room,    stp  f»r  as  it  wa« 
htjnfeii^s  hack,   would  fall,      i^hen  tJi«  -.mchine  cut  throui^h  the 
block  oi   coal  and  weakened   the    support   of   the   roof  tti« 
olate   fell   siod   injured  the  defendant. 

The  declaration  consietp  of  three  oounte.     The 
first  count  c^iar^es  th^rt  room  Ko.   II  at  lt@  foce  was  in  a 
dangerous  condition  f^md   that   the  plaintilt   carelessly, 
negligently  smd  wilfully  f jailed   to  (ftark  such  place  «»  dan- 
geroue,   which  it  charges  was  his  duty  to  do.       he   second 
count  charges  t>iat  the  defendant  was  essployed  as  a  isaehine 
helper  to  undercut   the  conl  in   eaid  room  ^nd  that  a  danger* 
cue  condition  existed  at  the  faee  thereof,    an^   it  hecsi&e 
the  duty  of   the  plaintiff  to  warn  the  defendj^nt  of  the  dan- 
fccerous  condition  thot  eristed  th«re   lut   that  defendant  neg- 
ligently and  c«relettely  ordered  his;   to   under-cut  enid  pH* 
lar  of  coal  vi  Uxout  giving   him  any  wurnint,  of  the  conditions, 
tlie  third  count  ohari^ee  that   it  wae  the  duty   of  the  plaintiff 
to   furnish  the  defmdant  a   reaeonr'Lly  rafe  nl»ce   to   work. 
Tliat  the  plaintiff  knew  tJiat   e^id  undercutting  tn^ichlne  would 
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vtao-ft  a  large  section  of  cottl  mt  the  'botton  of  e^id  pillar 
nnd  that  niien  so  rssoved  ths  ntev^urm  above  vast  likely  to 
force  said  :  iH«r  ^own   nni  enure  said  loose  roof  to  fnll 
UT?on  defend j?nt  and   injure  him.     Th»%  he  did  not  know  of  said 
thin  pillrr  nnd  the  existence  of   !»«id  cropp-eut   and  did  not 
have  equal  ase'uie  with    the  plnintllf  to  kno??  thereof,   «nd 
that  while  eng<^>ed   s.t  his  work  the  conl   dropped  and   the  slntt 
fell  upon  the  defendant  and  injured  him. 

The  contention  of  plplntiff  ie  that   the:  verdict  of 
the  Jury    is  manif eetly  aii^ainst  the  weight  of   th&  evidence, 
and   th«t  when  the  defendant  entered  mow  To.    11   to  work 
therein  thnt   the  roof  of  the  room  w«8   safe.      That   the  danger- 
eus  condition  complained  of  was  created  by  the  prosecution 
of  the  work  by  the  defendant  and  hie  buddy.      «hile  it  may 
be   true  a?  contended  "by  plaintiff  tJ^nt  the   roof  when  s<ounded 
appeared  solid  »t  and  vrior  to  the  time  defendant  be^ian  woirtc 
in  the  room  but  th>«t   I9  not   the  dangerous  condition  complsinsd 
of.     It  appears  that  room  T,o,   10  h«<i  beenflut  fir  in  advance 
of  room  Ko.    11,    and  that  a  cross-cut  hnd  been  tcade  from 
rcoBi  ^o.   10  across  room  Tlo.   11,    if  er*.ended,    and  that  a 
block  of  ooal  was  leit  between  the  crosp-cut  nnd  the  fac« 
of  room  Ko,   11,    and  th^t   such  block  of  conl  had  been  n*?r- 
rowed   to   ''bout  four  feet  and  that  when  in  t}  ip  condition  the 
defendant  without  any  knowledge   of  tlie   croep-cut  or  of  the 
thinness  of  the  block  oj   coal,    and  without   yi- ving   worked 
in   this  plnoe  before,    wfis  est   to  work  by  the  wanager  to  under- 
cut  tliis  thin  pillar  of  coal.      It   further  appenrt  from  the 
testimony  of  the  witnesses  wkio  were  experienced  wlnere  that 
where  a  thin  block  of  conl,   as  this  was,   wac  undercut  some 
of   them   saying   in  nine  c-eee   out   cf   ten   the  weekening  of  the 
sup; or t  would  cause  the  roof  to  fall ,    andotherp   ptnting  that 
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that  would  be  the  effect  of  weakening  thie  support  nnd 
that  the  srlate  would   In  all   probability  fnll  as  fsr  back  «© 
It  vae  hnnti^ing,    and  thle  was  not  disputed.     It   s>ee(r<fi  to  ue 
thtt  idiere  a  condition  of  tl-ile  character  existp  in  a  mine, 
thr.t  tbe  mine  exaraln^r  j^nd  nine  menaiiffr  being  men  nf  Inrga 
cxptfrience  and   experte  r.t  thie  work,    Phould  have  known  tl-iat 
it  was  dan(^,eroue  to  work  at  that  place  and   should  h^ve  known 
thnt  when  thf.t   block  of  coal  wa»  cut  through  that   it  would 
weaken  the   support  of  the  roof  and  the   slr>te  wns   lii^ble  to 
fall.   They  certainly  knew  the  conditions  nt?  they  exieted 
there,    and,    if  they  were  dnnf^eroue,    as?  the  jury  hap  found 
thera  to  be,    it  became   the  duty  of  the  plaintiff  to  hi?ive  the 
place  marked  as  dJingeroue.   If  the  plaintiff  kntiiK-  tJiS  conditione 
as  they  existed,    wiich   it  certninly  did,    the»i  it  could  not 
excuse  itself  froo  lis^bility  bec!^u>»e  of  the  ff*ct  th^.t  the 
mine  examiner  raade  *»n  examination  '^f   the  roof,    or  thnt  ht 
and   the  mine  aanager  might  h'jve  been  niptsken  n-  to  the  ef- 
fects of  undercutting  a  thin  pillar  of  eo?>1  ,    «p  thle  was,   and 
a«  to  itF  being  danfiereus,    or  becnuee  he  say  h*^ve  examined 
the  Riine  in  tjood  faith.      It  1p    -aid  by  counpel   for  plaintiff 
tlrint  there  is  no  evidence   in   the  record  that  plaintiff  knew 
before  the   injuiy  occurred  the  thickncpp  of  the  pillar  the 
defendant  w«^e  en<jf«£ed   in  underevxtting.     ""he   crop s*- cut  wae 
taade  by  the  plaintiff,    the  rocme  had  been  advanced  under  tht 
directione  of   t}.«  plaintiff  nnd  plaintiil  does  net  deny  but 
thnt  he  knew  of  tiie  croep-cut  and   of  tlie  advancement  of  both 
of  the  rooBje  and  we  think  it  very  cle»*r  that  the  plaintiff 
did  know  or   should  have  knot?n  the  conditione  thot  exietcd 
there.      "If  the  T.ine  i  s   in  «   danteroue  condition  and  the 
owner   or  operator  has   failed,    rith  knowledge   of  it?  Condi- 
tion,   to  comply  Tith  the   statute,    he   ip  liable,    and  he  cannot 
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•3ceuo«  hiiis»elf  on  Xh»  ground  that  he  had  Ute  talno  «Xftmined, 
and  in  good  faith   Uioutfbt  it  waip  not  dsn^«irou».     };i«  liability 
do«»  not   reat  upon  th«  ground  that   !■  g,oci<i  tnith  or  bad  faith 
he   U)ought  thart  nae  no  danger  in   the  mine  but  uoon  the  ground 
that  he  has.   knoving  the  facte  w]:iich  made  the  mine  dangcrout, 
failed  to  h^ve  the  statutory  maxke  properly  placed  in  the 
aine,     V$hen  tlxe  mine  oimcr  or  operator  i«  adYised  of   the  con- 
dition in  the  csiine  he  must  place   in   the  mine,    if  it  is  dan. 
geroue,    the  statu to xy  aarks,   and  if  he  fallo  to  do  so  he  acts 
at  his  peril  and  he  oeuanot   excuse  himself  toeenuse  he  or  Ms 
ocaminer  or  uan!»4',er  may  think  the  nine   safe".      A^titus  vs. 
ijpring  Valley  Coal  Co.,   246  111.,   32.     ao  fsr  as  defendant 
knew  or  had  been  advised  he  had  no  knowledge  of   the  cutting 
of  the  cross-cut  in  advance  of  rooa  To.    11    or  th«t  the  body 
of   coal  wixich  }^e  was  directed  to  work  upon  was  thin  or  that 
cutting  under  it  w<>uld  weaken   the   support  of  the  roof.     It 
was,    80  far  as  he  knew,   as  appears  from  t'nle  record,   a  hidden 
defect.     Thex«  was  a  rib  of  coal  between   rooas  10  and  11  and 
tnis  would  prevent  the  defendant  from  seeinis;  the  cros»<-cut 
unless  he  ]:iad  gone  back  and  eo«e  up   through  room  10  and  ob- 
served it.     The  Suprttne  Court  in  p&ssing  upon   this  question 
says,    "while  appellee  was  bound  to  take  notice  of  defects 
which  were  patent,   he  wne  not  required   to  make  an  exaainetion 
tor  hidden  defects,   and  he  might  properly   net  upon  the  presvaa- 
ption  that  appellant  had  uMd  raasonable,  e»re   in  developing 
the  cro8s>-out  and  that  it  had   exafflined   it   lor  danger  brfore 
permitting  him  to  go  to  work*.      Superior  Cenl  Ca,   vs.  Kaiser, 
229  111., S3.      Ae  are  of   the  oplninn   that  the?  jury  were  war- 
ranted in  finding  that  a  dangerou?  cnnditinn  existed  at  this 
place  and  tuat   the  plaintiii   failed  to  loark  the  seme  as  dan- 
gerous,   and  also  knew  or   should  have  known  of   the  dangerous 
conditions  and  failed   to   warn  the  defendant  thereof. 
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1%  is  next  cont«ad«d  that  th«  diH»ft«fec  are  %x» 
e9»0lve*     Th«  «vid«no«   ahows  that  the  defendant  «a«  confined 
to  hie  bed  lor  about  eix  veeke  and  vent  on  cru tehee  for  about 
two  and  n  hnll  c^ontl^ie  and   that  he  was  not  at   the   time  of 
the  trinl  yet  nble   to  work  in   the  ir.lne,    and   thnt     i*  hip  is 
injured  and  th^^t  he  ie  unable  to  etaad  ereot.      The  verdict 
given   vsmtf   nnly  lor  one  thoueand  (Jollfir«  and   «e  are   not    «hle 
to   eay  th'*t   it  wae  *'ycet«»«ive, 

it   ie  next  contended  th$vt   the  court  hs=(  vinf,  persiit- 
ted  the  defendant  to  exhihit  nie  injury   to   tl^ie  Jury  wae  er- 
roneous nnd  w)»r  the  oauee  of  exce^eive  daai^ee  v.p  claimed. 
Thie  vas  In  the  dieeretion  of  the  Court  9nd   the  jury  had  the 
right  to  know  the  exact  condition  of  defendant*?  injury,    and 
we  <5o  wot   see  that  thie  wae  error* 

It  ie   said  timt  the  court  erred   in  t^ivini^  defen- 
dant* e  instructione  three,   five,    eix,    seven  and   eleven.   The 
criticiem  i?,    "That  nil    the  Jury  Yit*6   to  do  under  these   in- 
etructione  wae  to  beli«ve  frora  the  evidence  thrt   the  plain** 
tiff  hae  proven  hie  cnae  ae  alleged  in  eaid  count,     there   ie 
no  pretenee  in  theni  oi   f^dvieing  the  Jury  that  the  failures 
enumerated  in  thoee   instructione  laust  he  the  proximate  cauee 
of  the  injury  costplained  of.      And  also  omspTsinsi   that  they 
Ignore  the  dcfenee  that  the  place  heeaiae  dan^eroue  during  the 
progreee  of  tVie  work,      ve  have  examined  the  countp  as  ^nown 
by  the   reeord  and  do  not  think   the  otttlcina  is  well  taken 
ae  each  of  the  counte  allef:es>  th«t  the   injury  wae  caueed  by 
the  neglifcent  aete  referred  to.      The  oilier  criticiem©  n^ve 
been  diepoaed  ol  in  tnie  opinion. 

It  ie  objected  that  defend»nt'»  inetniction  peven 
telle  the  Jury  ae  a  matter  of  f-ct  that  the  plaintiff  cnre- 
leeely  failed  f^nd  neglected   to  warn   Vnts  defendant   of  the  con- 
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dltlnns  tliPt  existed.     ';•  do  not  ©o   read   the  inetniotion. 
The  inetniction  advisee  the  Jury  thj^t   if  the  dnngerou*  con- 
ditions did   exist  and   th«  plaintiff  knev;  of  tHcK   th«n   it  w*ve 
hie  duty  to  w«m  the  defendant  and  in   »uch  event  if  the  plain- 
tiff carelessly  failed  and  netjlecttd   to   no  wrrn  the  defendant 
and  the  (Jefend»^nt  woe  tiiereby  inj}uy«d,   .'*f?  alleged  in   9»i5 
count,    then  you   liiould  find  the  defendejit  i;;uilty.      ie  do  not 
lielieve   thrt   tlie  inctruction  ip  subject  to   the  criticiwa  of- 
fered. 

It   is  next  insisted   thet    ti^e   court,  cjred   in   the 
^ivirt,   of  dftfend«Rt'B   instruction  ':.o.   V,    end    tliat  it   i»  uie- 
leading.      The   instruction  ie,    "You  are  instructed  in  thie 
esse  it  hss  heen  ndtnltted   the  defendftnt  «^<?  not  operating 
under  the  Vorkmen'p  Corrrpensation     ct,   jr«  end  you  nre  further 
Instructed  thwt   in  vie^  of  the  defendant  having  rejected  the 
provieione  ol    this  Irv.,    it  cannot  defend/  upon   the  {.-round   that 
tlie  pliaintiff  wae  guilty  nf  contrit»utiory  negligence  or  that 
the  injury  traB  enueed  by  tlie   act   of  a   fellow  servant,    or  that 
the  pl^'^intiff  aeeuiaed  the  riek  of  hie  eiaployTftent  * .     The  ob- 
jection  to    tiiis  in   thct   it   ie  Kisleadin^  and   thnt  there   is 
nothir^;   in  the  record  to  euetoin  it.      It  ij?  true   thnt   there 
ip  no   pteteisent  or  e^recment  contained   in   iiie  record  of  such 
an  adsBiFs?ion  but   the   court  ht;re   9ay»   it  urns  admitted   th«t  the 
plaintiff  was  nvOt  operntir^  under  the  coaai  ens^tion  act.   Thit 
ie  included  in  the  bill   of  exception??  certiiied  to  by  the 
court  unA  no   specific   objection  vae  mnde,    either  during  the 
trinl   or  in  the  notion   for  r  ne-w  tri^l    or  in  the  ateigmnent  of 
errors  thnt  the  defendant  had  foiled  to   t^ov  the  posting  of 
notioee  aa  required  by     ection  ?  of  the  Compenap.tlon  Act. 
Cf  course,   general   arei^nmentp   of  error  Bxid  csueee  for  &  new 
triol  were   asr-igned  but  the  Court 'e   attention  v.-as'  not  called 
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to  thie  psrtioiilnr  aatt«r  and  wt  «%?•  conetrained  to  belic-ve 
th«t  luxior  the  atntondnt  of  the  court  that  it  wa»  admitted 
on   trial    Uxni  It   BJsould  be    treated  as   i?u<3h  an']  hnving  bean 
»o  adBiitted  it  will  be  a«>9umed  at*  a  fact  and  »o  treated  In 
the  trial   ol   the  Cf»»o.      Dieta  -ve.   idifc  xuddy  Cowl  a  Iron     o., 
263  in.,48   .     Thie  qiueetion,   an  -v^  g;?. lht?r  it   from  the  record, 
wap  not  ra»*<ia  in  the   trlnl  court  f»nt3    ia  now  rrir^de  for  the  firat 
time  which  pr<^ctice  cennot   oe  permitted. 

After  a  cr.reful  c  onipiderAtion  of  thi^  caaa  v«  af« 
un«ible  to    say  that  the  verdict  of   t>ve  ^1ury   is  st^nifeetly  a- 
Rwinrt  the  woifsht  of  the  eTidenoc,    or  that  there  wne  any  re- 
verssibie  error  coBissitted  by   Uie  court  in   txi€   trinl   of    the 
ea«e  iu)d  we  are  ol   the  opinion  that  the  Judgment  should  be 
affirmed,.  iNhich  ip  accordini^ly  done. 

Kot  to  re  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  rny_  hand  and  affixed  t^^^^ealltf  said  Court 

at  Mt.  Ver^n,  this ..^ .^....Z^^. _^. dag  of    /lir£:<5e<^,i*.i- 

A.  D.  191 

Clerlrwike  Appellate  Court 


(,  ,<  r.,' 


o 


,/' 


Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harrg  Higbee,  Presiding  Justice. 
l^^^ffrrfTTTames  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  a  JOHNSON,  Clerk.  THOiAS  E  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   (he  first  dag  of  NovemberA.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  MtVernon,  Illinois,  an  OPINION^  the  words  ^d  fibres  ffftiouj^  :T^ 


..jQhQ.R..  ...Gage , ...AdBJT »> 

Appellee 


..The.  ..C.i..ty...  .0.1  .V.i.en.n.a,..  .1.11 ,., 
Appellant 


APPEAL  FROM 


Circuit COURT 


..J.0hO.8.0.n COUNTY 


TRIAL  JUDGE 


HON. 


A.    W.    LEWIS 


^T' 


Ittxm  Ko*   34.  In  Ui«  ArpcIIat*  Court,  A|i«ndA  Ko*Sl 

fourth  1:1*  trie  t. 

'"•'""■  """ei2l.A.  645 

John  H.  &a4^«,  AAmlnictrator  oi'  th«) 

Appellee*       ) 

t 
¥»♦  )   Appall  from,  the  Circuit 

)  Cfturt  of  John eon  County, 
The  City  of  Vienna  Illinois,  )   Illinois. 

Aj>p«ll«nt.  ) 


TiM»,  appellee  haB  entered  a  ffiotlon  to   strike  the 
1»1XI  9i  e>L«leptlone  irom  the  liles   in  tiile  caee.     It  appeare 
froB  %im  record  tliat  Jud4i3*Bt  vae  entered  herein  on  iS^ovea- 
ber  27,    1917,   and  thr.t  the  court  at  that  time  (.ave  appel- 
lant ninety  d^ye  froa  that  date  In  v>2iioh  to  pr^eent  nnd  file 
ite  bill   of  exceptions.      An  examination  of   the  record  die. 
oloeee  Umt  the  oraer  approving  the  bill    of  cxceptione  ie 
in  th«f  folloiKdng  "ss^ordp,    "And  for  ae  wiMh  therefore  as  the 
matter:?  «et  forth  do  not  fully  appei^r  of  reeord  t^^ie  defen* 
dant  by  it«?  coun»i«l   tender*  t^^ie  bill    of  excertione  and 
praye  ^tat  the  eaiae  kvodw  my  be  elfised  and  sealed  by  a 
Judge  of  thle  court,  pursuant  to  the  statute  in  ouch  oo»« 
WMdtt  «i«d  provided,     ah   of  «hleh  is  aocordinely  rf^ne   this 
llth  day  of  iiaroh  1018  ©«•  of  the  ^Ist  dny  of  j^ebruary  A.   D. 

1918. 

A.     :*  ie^is,   .iuiigp." 

The  lillnti  mark   moyfii$  lUed  iiM&reh  11,    l^Xa,   J.'  ^«  Carlton, 

Circuit  Clerk. 

It  will  be  obeerved  that  the  jud^ffient  wee  entered 
on  fiovember  21,   lftl7  and   tJtat  ninety  days  was  jjiven  within 
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vihiQli  to  pr«(MKt  an<:t  fil*  a  bill  of  «xoeptlonc  cut  tbc  t«m« 
v»»  not     re»«nt«<l   to   the  Ju4g»  or  fllad  until   th«   11th  dny 
of  Mareh  1916.      It  iiv  true   th«  etntement  !•  rando  In  thi« 
•«rtificnt«  th»t  th* AftCt  l9  done  ae  of  the  r>l».t  d«y  ^f 
irebruaTy,    l»l«i,    but  a^  in»p«^tlc»«  of   the  certificate   ?how» 
that  the  raalclag  of   the  voertlficxte  wam  actually  done  nn  the 
11th  dsy  of  Karcii  and  thVt  Circuit  Jud^e  had  no  power  to  B5«ike 
aa  entry  ns  of  February  2^et.     I'ft  is  true  thRt  if  the  bill 
of  exceptions  tmd  been  pre\»ented  %o  the  J^dt^e  on  or  before 
the   21et  day  of  itebrunry  [ajsd  he  had  faile^^to  eifen  it  within 
the  ninety  d«y»  that  Uwit\  would  not  hair^«  pirevented  niei  fro« 
havinti  itt*de  a  proper  certjlfieate  and  ha^^lnfe    ^itsned  it  r*  of 
the  date  it  wae  presented,   ahd  then  ha  oc^'ild  li«ve  directed 
the  clerk  to  have  filed  it  an  of  thnt  d«te\«l»d  the  record 
would  have  bean  ooisplete  but  thie  wae  nOt^t  ^^il^n^  and  the  record 
was  not  filed  until  Kar^  ll,i   or  any  ordey  iiia\de  islth  refer- 
«a««  to  itf  filing,   fend  under  the  repeated  cido\ielone  of  the 
Supreiw  Court  of  t>4le  "tate  it  la  neceee^k;y  thi»t  the  record 
ahould  be  filed  witliln  the  time  preedrlbed  ^  the  order 
grant  iz^e  the  appe^il. 

It  appearing   that   the  bill    of   cxc4ptlo*>»  wae   not 
pree«nted  to  the  Judire  until  about  fourteen  daji^a  r«f t<?r  the 
tieie  for  pxeeentatlan  had  expired,   and  no|t  Hyevin^   been  filed 
until   that  date   Uiet  it  ie  not  a  part  of  the  tieeord  and  can 
not  be  oonaldered  by  thie  court  ae  auch,   an<^  th^  motion  ie 
well  taken  mnC  the  bill   of  ejtceptlone  ie  etr^V^keai  fr«»  the 
filee.     hake  v».      truVr-l   121   ill.,    S81;    Hall|  -fe.   Hoynl 
Kelfihbore,   231  111.,   16S>;   ;  Itteburg  4  Ir«l.   cjoal  Co.   v«. 
Harder*e  Fireproof  Stora^je  it  Van  Co.,fl44  AT!in.,4e6. 
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Th«  Mil   of  «xc«xitloiif  iuivin^  be«n  9triek«n  fro® 
the  lile«  nothing  enn  b«  ©on»i<iered  «xcer.t  the   »ut'lici«n«y  of 
the  pl««diniii»,   v«rdiot     nd   the  judf»«nt,     lio  eruaj^latnt  ie 
B«d«  of  tiie   inaufficloncy  of  «i«i«>r  the  declaration  or  the 
jud|§jBent  and  upon  ex«miw>tion  ol   the   «ame  they  eeem  to  be 
vuffloient,   and  under  th«   repented  ruling e  «f  thie  and  the 
aupreme  Court  of  ttiiu  at«te  the  Judgwent  tewet  he  »uiimed. 

Met  to  lie  reported  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copg  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  jay  hand  and  affixed  t/t^^seal  of  said  Court 

at  ML  Verrf^,  this ^ /^{:/.../{^) dai;  of   /L,i?2de^ 

A.  D.  191. 
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Opinion  of  the^y^^p^elTate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesday 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
\^Ji»nr:fames  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk.  THOMAS  F$ PASLEY,  Sheriff. 

f 
And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D^  1918,  there  was  filed  in  the 

office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  thJ'words  and  figures  following: 


0«ensbor-0  Wag^ojo.  G..oxnpaay» 

i^pipellant 


No .40 

March  Term,  1918. 


P.P.^S.^s^e  .Tanner , 


Appellee 


I.A.  645 


APPEAL  FROM 


Circuit „ COURT 


Saline 


COUNTY 


TRIAL  JUDGE 


HON. 


A.    W.    LEWIS 


Term  Ho.   4'  .  in  the  Ap->e31ate  Court,  Agenda  Ho. 51, 

yourth  District. 
Parish  Term  A.  B.   1918. 


212I.A.  645 


Appeal  from  the  Circuit  Court 
of  ynllne  County. 


Oweneboro  ^t'on  Company, 

Appellant. 

ve. 

2>out>la9  Trniner, 

Appellee.      ) 

feo&riue.    J. 

The  appellee   obtained  a  judfejacnt  ntninet   tjic  f^prel- 
lant  for  iS7.5C  in   the  court  below,    to  reverse  •**  ich  judgment 
this  appeei.  le  prosecuted. 

It  appears  from   the   record   in    thip  en. re   that   on 
about  i^ovembe     .13,    1914,    the   nppf.'llee   ordered   from  t>ie  anrel- 
lant   fix  olount  wsgone  nnd   fourteen  Otrenaboro  v,aj  onf ,    and 
one   extra  l^ed  for  an  Oveni»boro  ifwigon,    to  be  delivered   to  him 
on  about  tiie  firet  of  July  1915.      The   teptimony  of   appellant 
tendi'  to   show  that  prior  to  July  1,    191b,    appellant   shipped 
the  wat.one   ordered  to  appellee  and   incloped  to  r.im  "bill   of 
lading  and   invoice   covering   ^uoh   ehlpment.      The  rn^one  were 
shipped  by  freight  and  there  wat  a  oar  load  of  theni  and  ap- 
pellant claiaie   that  at   the   time   of  loading   the  car   the  w^gone, 
which  were  knocked  down  and   shipped   in  pieces,    v.f:re   checked 
in  by   its   servants  and  that  the  trigone  were  coiriplete  as   or- 
dered.     The  appellee  adr.it£>  receiving  the  err  load  of  i^agone 
and   on  July   27,    191b,    executed  notes?   to  sptiellant  covering 
the  ehlpiftent  of  tragona.      One  of  these  notes  became  due   on 
Kerch  5C,    1916  but  on  yebruary  17,    1916  this  note  wae  renewed 
and  nt   thpt    time   amounted   to  f21b,06,    and   thle  renf'wal  note 
le   t)ie    one   in  question   In   this  case.      On  July  1,    191P,    appellee 
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paid  $150.08   on  tliis  note  leaving  a  bslftnce  <iue  of  ;>65.0C., 
The  WHf.  ns  vmen    recti v«d  by   appellee  were  placed   in  r.is  ware 
house  and  no  farticulsr  examination  felven  of  them  until 
April   14,    19 IC,    at  vmich  time  most   of   the  wa^^one  hn&  "been  dis- 
posed  of  and  apx^ellee   claim e  th«it  he   then  noticed   and  beoAtne 
aware   of    the  fact   timt   instead  of    shipping   the   twenty  wn.fcon« 
they  md   shipped  nineteen  w  t.ons  conroletc  nnd   then  different 
parts   of   tv.o   other  wfigone,    part   of  which  belonged   to  the 
Oweneboro  wagon  and  part  r-.f  which  belonged   to    the  l>lount  wagon 
and  thit  they  wera  po  mis-inr.tch*d   tlxf^t  it   i^Bs   inrpnr-   ible  to 
Make  n   wagon  mit   of  them.      Ke   then  advised  ar.pellfint  of   the 
fact  nnd    requested  n^ipellant   to   ehip   hira   ?uoh  r.nrtp   r.p  were 
aacej-^rary   to  mnke    thie  wagon   cwaplete  end   to  coiaplete  Rnothcr 
one.      This*   appellpnt  refused   to  do  unleeff  he  would  pay  cash 
in  advance   or  in   ?ome  raanner  secure   the    shipment;   whereupon 
the   appellee   offered   to   return   the    eeveral  part?   of  wa^^ons  at 
his   own  esqpenee  but  appellant  refused    to   receive   them  and 
l»rought   suit  upon  this  note;   in  que?tion. 

The  Boveral  notee  given  by  apjellee   to  appellant 
contained  a  claus»e  providing   that   the   title   to    the  property 
was   to   reraftin   in   nppellant  until    the  goods  were  paid   for. 
Upon   the   trial    of  this  caee  a  jury  wae  waived  nn6   the  otupe 
tried  by   tlie   court  by  conpent,    but   there  were  no  propofitinns 
of   law   eubmitted  to  the   trial   court  liy   either   of   the  p«rtiee, 
and   the   question  presented   to   mb  ip,    "Are   thp    fActp    !»\»ffioient 
to  warrpnt  a  finding   for   the  appellee". 

There  was   evidence   tending',   to   show,    "nd    the   lower 
court  was  warranted   in    finding   frr»m  thie   record: 

Irt.    TJiat   the   •'TireneG   ordered   from  apT>ell'^nt  14 
Owenpboro  wagon?  and    fix  Blount  wagone  and   one   extra  bed; 
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Snd.    ThRt  appellant   ehipped  to  Rppellee  20  Tmgons, 
nineteen   ol  which  were   complete  and  the  remjiining  trnfcon  con- 
eieted   of  parte   of   a  Blount  wagon  and  partp   of  an   '"•wene'boro 
WRfe,on  and    thnt  the   parts  were   of   thsit   che.rscter  th«t   they 
could   not  he  placed   together    *>o   a«    to  make   n  complete  waifon.; 

3rd.    That   this  mistake  was  not   rilpcovered  until 
the    time   the   p«le   of   the  wr-jpronff  Tn.9  al>out   completed   snd   wfter 
the  wagons  had  hecn   settled  lor  by  note  and   nfter  the   note 
In  question  had  been  renewed; 

4th.   That  upon  digcoverinf,.   the  mtfiitRke  appellee  ad- 
vised appellant  of  the  mi ?« matched  parte  and  made  an  order  to 
supply   the  mi»einfc  parte   so   f?.e   to  make   two   ccmplet*^  wofeone. 
The  appellant   refusred   to   accept   the  order  and    Bupply   the   wle- 
eing  parts  unlcea  appellee  rould   r.ay  lor   tht^m  in   ^^dvance   or 
eeoure   the    sasxie;    thereujon  apnellee  offered   to   return   to 
appellant  at  hie   (appellee)    ovn  erpenee   the  rdB-jantched  parts 
of    the  wn^onp  hut  appellant   refused  to   Rccer>t   thern; 

&.    The  wagone  at  the   time  of   the  waking  und  accept- 
ance of   the   order  were   of   the   value   of  j;65.00  each  nnd  thii 
was  the  price   at  which   they  were  purchaeed  but   th^t   the^e 
wagons  at   the   tine   they   ehould  ynve  been  delivered  complete 
were   of  the  vilue  of  '^72. 5(^, 

It  further  appears  from  the  evidence   of   appellee 
that   the  mis-matched  parts  of   the  wagon  were   of   no   vnlue   to 
him  ai?  a  dealer  in  wrjgone  and   that   a^'pellee   not   only  lowt 
his  wanton  but   a  profit   of   ^f7,5':. 

It   i»   true   that   there  v^ai?   teptiiaony  offered  by 
appellant   tending   to   show  that   the   ortier  wae  properly  filled 
and    twenty   comnlete  wagons  were    phlpped   to  appellee.      Aleo 
that   the  cii8-matched  piirtg   of  wagone  were   of   the  value   of 
§-65, 0'"  but  these  were  aaatterp  of  dispute  upon  v/hich   the  tes- 
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timony  vsv  oonf noting  and  the  eourt   found  theic  fatttt  In 
lavor  ol  appellee. 

There  vierc  no  queptionc"   of   law  sulnmltted   to   tlie   trial 
court  and  none  cptx  p.ri^e   in   this"  cnurt,    n.n6    we  arc  un'-ble 
to   pny   thpt   np  the   testimony  W'?  or.nfllctinp  upon   the  mster- 
ial    qui'etionp  thnt   tho  finding   of  the   court  upon   the  f.icti? 
v;a?  FiRnifestly  at'Rinst  the  weight   of   the   evidence,    and  un- 
less v'c   ph«5uld    no  find  we  have   no  rif:ht   to  disturb   the   find- 
ing:  of   the.  lov7cr  court. 

we  Rre  ol  the  opinion  that   the  lov/er  court  *«?  war- 
ranted  in  iindinfc   thfjt  appellant    fniled   to    ship    the   twenty 
wa^jonp  complete   r-9  ordered;    that  the  mir-mRtched  part?  were 
of  no   value  and   tiyt  when  appellant  wns  auvispd   ol   the  nie- 
matched  parta.  it   »hou3d  h?>ve   either  completed   the   order  ae 
xequeFted  or  J.ave  accepted  the  different  part?    r-o  sis-mstched 
and  given   the  appellee   credit   for  them.      Tbir   they   eld  not  do 
and  we  Relieve   thwt  the  court  war  warranted    in   finding   thn.t 
the   appellee  was   entitled   not  only   to   credit   for  ''6b, ("■"■,    the 
purchnee  r;rice   of   the    completed    wp-pon,    \Ait  w-e  al  ho   entitled 
to    the  profit  upon   t)  if  completed  t/afon   nt   the   time    of   its 
delivery,   which   appears  from  the   evidence   of  appellee   to  have 
been  ^7,50   for  which  amount  the  court  pcve   apT>ellee  judf::Bient, 
and  Te  are   of   the   opinion   that    thrre   ip  no   puch   error  In 
renderin^^  tiiie  judgment   ae  would  warrant   thi?   court  in   inter- 
fering with   it,    pnd   the  judgment   of  the   lov;er  court   if   affirrned 

Kot   to  be  reported   in   full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have  set, 
at  ML  Vernon,  this 
A.D.  191 X. 


nd  and  affixed  th 

dag  of 


€^<'/,:.^±':i..^.. 

Hate  Court 


said  Court/) 


^  «4' 


O 
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Opinion  of  the  Appellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  Mt.  Vernon,  Illinois,  on  the  Fourth  Tuesdap 
in  the  month  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  gear  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice, 
l-i'-ffan.  James  C.  Mc Bride,  Justice.  ,; 

Hon.  Franklin  H.  Boggs,  Justice  | 

CHARLES  C.  JOHNSON,  Clerk.  THOMAS  E.  PASLEY,  Sheriff. 

And  afterwards,   to-wit:  On   the  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 

I 


P.ella.  Kirk.,   A.d.mrx....^ . 


IMeral.Coal  Co. 


Appellant       \.^       J 


«1^I.A.  646 


lRfR!@(RPf!)8P^ 


I      APPEAL  FROM 


Circuit COURT 


..W.ll.X.iamRonL county 


TRIAL  JUDGE 


HON S^^-^^'A^IN  ^»    PO^?. 


Texai  Kg.  47.  In  th«  AppellAte  cemrt,  Ag«n4«  Ko.34 

Mareh  Tem  A.  1>«  19XB. 


fitlla  Kirk.    Aikilnifar^.trljE  of  iim  ^)H    €%   t     /I        /^  yl   ^ 
•state  ol  Bobert  Kirk,   d«e«m8«d,      B^X^X.A.     \3t:0 
Appellee.  } 

} 
va.  )   Arncal  from  the  Circuit 

)  Court  of     llli«m»on 
>ed«ral  Coal  Compnny,   a  C<>rt}oration, }  County,   Silinolv* 
>^p(;>elljmt.  ) 


it,cBrldg.   J. 

Th«  appellee  r«eover«4  *  Judgnent  un^  verdict  in 
tii*  Circuit  oourt  of  wiliiaffieon  Coimty  »£&liii?t  the  eppeXlant 
lor  elx  thoMwmd  doll'srs,    to  rev«rp€»  w^lch  thie  spos^ol  is 
prosecuted* 

The  deolfirAtlon  in  thie  c^fise  e^neitfts  ol  t^eo 
counts.      The  liret  count  ehfrges,    in   s^ubetax^ee,    tlrmt  delen- 
dant  negligently  and  earelesely  permitted  Knoa  44   to  Tom 
driven  eo  oloee  or  nenr  to   rocw  43  that  ■wtaein  »   ff^ot  wise 
ilred  and   set  oft  in  roo«  43   it  would  ro  a  naturnl  con8»e-. 
quenoe  blow  throufih   ^nto   said  rocan  44. 

Th%  eeeond  count  chwrgee'  that  the  defendant  ne*^- 
li^ently  and  o^releaelypexnitted  the  pillnr  between  ctaid 
rooae  45  and  44   to  beoome  eo  thin  tnat  a  bli?«t  in  vuiA 
piller  of   said  roo«  43  when  iifnlted  would  blow  through  into 
roo«  44   nnd  kill    nny  pers-on  "Ooing   in   eiald   room  44. 

On  teay  S?»,    1917,   Mohert  '-iris;  w«»  XliJed  fey  a  shot 
fired  in  rooa  43  off  of  a  etwb  entry  off  of  the  fourth 
north.     The   etu^  entry  extends  north  and  south  and  the  rooaie 
in  question  extend  weet  fr<»  tJiis  entxy.      The  deceaeed  wat 
a  Bhot  firer  and  fired  a  s-iiot  in  the   fnce  oi    roo»  45  and  went 
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•round  into  room  44  r»  r  pl»cir  of  eafety  mt\d  vf)i«n  th«  »hot 
<ll0<i}i«t risked  it  blew  out  «  portion  of  Uie  pillar  bct««en  roo«» 
43  and  44  tuad  klll«(l  the  deoeaaed,  husband  of  App«lle«. 

Couoeel  for  anpellnnt  C'-*«t*n<i   thot.   the  purpose  of 
the   E>hot  «hieh  OHueed  the  denth  of  Rppeii^^c'^  i^^u^band  vaa 
to  open  up  a  cro?f>»eut  between  roome  4;^  and  4^.    eo  sp^  to   ee- 
eure  a  oircul^tion  of  air  in  theee  rooiae  nnd   in  mom  4b,    nnd 
thai  inaei»uoh  h9  eaid  eroee^eut  w^a  required  V>y  etntute  it 
vat  not  fcuilty  rt  negligence  in  iiaving  a  thin  rib  between 
rocMie  43  nnA  44.      '^'e  cannot  »t.ree  with  ocuns»el   in  their  con- 
tention  that  the  object  to   be  attained   in  tii©  placing  and 
firing  of  a  eTtot  «ae  to  opmn  up  a  crocB-cut  between  ro^ae 
4S  and  44  but  the  ejiot  wwe  placed  pnd  tired  lor  the     urposte 
of  knocking;   down  coal  frora   the  face  of   x'oom  43  rmd  nhen  the 
ifeot  was   iired   the  pillar  bet^recn  45  and  44   wnei   of  the  width 
of  at^out   thre«  or  three  and  a  iiwlf  feet,   and    ?o   tiiln  th«t 
t5^i«  force  of   the  e^rploeion  cnuved  tine  riillsr  to  bre«k  througlsu 
It  appit^rs  from  the  record  in  thi?  CRj»e   th^'t  room  4^,  wf» 
fFOUth  of   rooBi  4&  and  that  there  wae  a  miliar  nf  conl   between 
roone  4?  and  4&  of  the  width  of  <^bout  »lxty.«i>^.  feet  and  that 
for  eoaie  reneon  not  dleeloeed  by  th«»  rcoord  roos  4'5  wn?  not 
etarted   fr<M»  the  entry  but  w»h   started   lut  of  rcora  4  5  «?t  the 
dit(t)^nce  of  a  few  feet,  probably  froai  ten   to   fift«fen  ieet 
frwB  the  entry:    It  wp^s  driven  e>outh   ti<e  distance  of  ?»ixtee» 
to  ei^teen  feet  and  w^e  of   the  width   of  twelve   cr  f-urteen 
feet  before  it  nade  the   turn  -xcpt,   a»d  w?^e  widened  ^ut  ae  it 
proceeded  weet   to   the  width  of  j=.l/Out  eif^hteen   or   twenty  feet 
and  8t  the   time   the   «^<ot  wa?  lired  ro«»  44  had  be>en  driven 
in  advance  of  room  43  the  distance  of  ^ibout  eight  or  ten 
feet.      Thie  place  w^p  known  by  the  rainerw  n.tf  v   rooa  ftnd 
throuiiihout  the   te   tljaony  wae  called  room  44.      A  miner  by 
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the  nntm  <%f  hBttvl&y  vmts  mining  Vtxe  cortl   In  rorm  4.^  Kind  on 
the  dey  thfltt  B.pp«ll«e*»  huehiwd  wfi»  1ril1«d  v©*u«1ey  Vmd 
drilltd  a  iiole  Svom  near  th«  ctntftr  of  i  ie  ro'wi  north  to  tht 
north  rib  -it  hi 9  roon  and  placed  a  allot  thc;r«in.     h«   et^itt 
that   tlie  fwee  of  th«  room  wa»  un«v«a  »acJ  that  th»  »hot  w«» 
pl«c«d  Sqt  th«  purpoe*  of  mftking  «  c»o»»»cut.     i^obert  Firk, 
the  iiuKpband  of  app«ll««,  ««t  «  shot  llrer  arid  it  l>«car£i«  hl» 
duty   to  lire  the  shot  placed   in  room  49,     Ue   inepeeted   the  aM 
ehet  and  found  it  to  ht  a  practical   «hot  and  later  on  hn 
ea»e  into   room  43,    limited   the  fuee  attached  to  thiD   «f}iot 
md  then  paeeed  out  of  45  into  4&  and  up  through  44  and  was 
•tanding  about  ten  or  tvrelve  feet  eaet  Jtrom  ti4e   t^hot  vhen 
it  disciiarged  and  hlew  out  the  ,'ill<*^r  between  room?  43  and 
44  and  killed  hia*      It   »«eaa  that  a  day  or  t%n  iDefore   tbie 
the  nine  nana^er  «»e  in  to -»  43  ti^era  f>ea«ley  vne  raining  oaI 
•ad   the  mine  wanagcr  told  him  to  proceed  to  mine  in  the  aame 
nay  and  he  eayi<>  thtitt  he  <^ld   and  ^ ^^t  he  was  driving  hie  room 
to   the  iwert.     It  further  appears  from  the  evidence  that  roowe 
43  and  44  were  driven  trlttsout   pifchte  tli.^'t      re  co«BB3soniy  ueed 
ir.   the  sslne  for  the  purpoee  of  deterr/dninfi;  the  c^uree  that  a 
room  ip  b«in^  driven  99  »p  to  deters»ine  leiiether  or  not   the 
pillar  hetween  the   roo«»  ie   too  thin,     it  alPO  appears?   th&t 
rooa  44  Vae  not  driven  directly  Vfer't  but  ?i  little  south  of 
veet,    ttot  exactly  parallel  ^rlth  43  and  453.      It  ^'il^    ^e  ob- 
eerved  tj:i»t  vhen  room  AA  was  turned  off  of  roow  4t  and  after 
proceeding   a  few  f«et,    makinfc   a  neek,    the  course  of  the  room 
«e«  ehfmbed   to  the  weet  and  the  face  vidaned  to   the  ueui^l 
vidth  of  rotaae.      it  vill   alee  be  observed   thst  roo»  44  had 
been  driveo  ten  feet  in  advance  of   x'i^m  43,   and   t*iftt  roo»  48 
had   been  driven  the  diet^noe  nf  itout  thirty  to   thirty-five 
feet  frtM  the  entry.     !?o   inetmctione  hsd  been  {>:iven  by  the 


Viin*  Mttne^e^r   to  ^^^nty  one   to  aiAke  «  c roe p- cut  nt  tr*i©  pl»c«. 
It  it  v&»  lnt*$ndeu  iii^t  roon  44  ins  tend  of  beint^  e-  roaa 
•tu>uld   h0  a  cro»8-out  ««  ean  »<»•  no  reas^^n  v-Vi]^   t)tey  did  not 
ommeet  up  -^iXh  room  43  ivlthaut  taming  in  s'lT-nce  ol  it,   «« 
they  did.      It  auBsxs  to  ue  that  the  •fldence  tcnoed  to   phow, 
ttod  th»  Jury  were  warranted   in  iindii%»    tl^i^t  reoei9  A7.  and  44 
had  l>e«n  eo  c-^.releasly  mined  that  th«y  permitted   th&  t  illpjr 
to  laeon«  thin  and  dftCj^erou^  itnd  thf^t  the  mine  manner  ought 
to  hn^re  eeea  and  knomi  th-<t  the  pillar  between  tht^se  two 
rooma  vae  un«>Afe.     In  the  oai»e  qS  Ijtorgan  vr.  C^trt^rirille 
3^1g  I'uddy  Coai  &  Coke  ^-o.,    199  IIl,App«Ct.p.83,    thir  court 
held  thit  Ib'here   the  Tjne  had  Isecn  po  op^-T?ite«;!  th-'-t   »l£ht» 
were  n»t  ueed  for  the  purpoee  ol  jceepint;.  the  w^lfp  r>f  the 
rooa  parallel  with  the  other  room*  and  th«t   there  J:^y  the  ^-jil- 
lar«  h«d   been  reduced   eo  ap  to  hecome   thin  ^Ji'^  dane^eroue  that 
fiiu<^   ii?  n6«^li£»nee  upon  the  part  of  the  operntor  arid  th.a.t  the 
operator  le  lir-ble  for  any  dam£%e9  oeesipioned   thereby  to  the 
chot  firer  or  otkier  terpon.      It  is  ps^id    oy  counsel   for  ap- 
pellant that  Kirk  w«e  an  ei^'.psirieneed   phot   lirer  nnrt   tn'-t  he 
•Xfisiined  the  ehot  placed  in  room  43  »mi  pronounced   it  k^   rts.- 
Bonable  ehot.      it  ie  true   tliif  way  hrve  iiefon  a   reneonable 
ehot  and  in  proper  petition  for  firing  but  wc  do  not  under* 
etaad  that  it  wae  the  duty  of  the  phot  firer  to  exniJiine  tJie 
pillar  hetween  the  rooae  to  determine  vdicther  or  not  it  w«« 
of  sufficient   thickneee.      indeed,    some  vf  the  T»itnej??'ce  eay 
that  cannot   be  done  protserly   excerpt  T;y   t^^  pernons*,    o^rxtn 
eeunding  the  ri'b  upon  one  eide  and  the  other  liir^tenin^  fron 
the  other  eide*      -e  do   not  believe  that  in  this*  c-ipe     irk  wat 
bound   to  >mow  or   lierterraine  for  hiaeelf  pm  »   fihnt  iirs-i*   feH» 
thiokne^e  of  thie   •  illar.      If   tne  object  of  apr,ell^nt  in 
Making    thla   eiiot  l-tad  Leen   to  makt-  a  hole   in  tr-ie   pillar  then 
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it  would  }mve   »y  it*  agents  dir««t«d  tix«  shot  to  b«  plaoed  In 
the  pillaT  itself*    and  had  they  done   eo  then  iirk  or  »ny  nnc 
elte  CQuId  hav@  eeen  th«t  tlie  object  irf<e  to  blov  the  hole  in 
the  pillnr  but  thie  ehot  vee  pXnoe4  In  the?  f«ce  of  the  reon 
43  end  not  plnced  so  as  to  ^lov;  out  the  tilinr  between  the 
reon«  if  it  had  \>«en  of  euifieient  thlekneee. 

^e  de  not  believe   thet  the  court  <»rred  In  its 
refusal   to  give  a  y>t  r««.ptory  inetruction  »«  ^-^ fked  by  appel- 
lant nnd  ^e  do  believe  that  the  jury  vae  vi^rrnnted  in  find- 
ing  the  defendmsit  guilty  of  neglifet^nc^,   n«  charged  in  the 
deelarati^n. 

it  le  next  ineifted  thijt  the  court  erred   in  not 
pexsiitting  afipellant  to  inquire   oi   Uu'  ^itnesp  Arthur 
£»ehoolcraft,    on  crors* examination,    at  follow?,    *Y;^u  knev 
then  that  the  la.-'t  eouple  of  yeare,  M.r.   ^iohoolcrftft,    that 
Ut*  liirk  irae  rei^idinii   in    true  r.enitentlary  didn't  you*,      the 
vitneee  ^ehoolornft  hsd  teeitilied  U|;on  exrasination   in  chief 
thBt«    "After  Bote  Kirk  went   to  vorh  l>5»t  year  he  wrb  alweye 
there  on  duty.     1  don*t  reaesber  ot  hia  b<-in^  <>ff  r^ny  day* 
ve  vere  Y^orkin^.     hie   eoale   of  ira^es>  wh9     S*&4  a   sshift**. 
Coimeel  for  appellee  had  only  inquired  of  the  witness  ae  to 
hie  work  after  he  ^■cnt   to  vork  laot  ye^-^r.      *>  <!o  not  believe 
thsrt    the  examination  in  chief  wae  rai   ttttit  character  to  per* 
ait  a  croee- examination  at  to  :^irk*9  work  hh^  place  of  con- 
fiiieie«lt  prior  to  the   time   inquired  al^owt  by  apnellee.   City 
©f  &a8t  Dubuque  ve.   Burhyte,   372  an,,6&S.      Tiie  crr>p»-ex- 
aainaiion  ol   a  witnees  ie  lari»e:iy   ictt  to  tne  di(=»cretion  of 
the   trial  Jud^e  in  deterudnine   the  range  properly   to  be  al- 
lowed counsel    in  croer-excoaining  wiine9«»e».    C.'',l.&  St.hY.Co, 
ve.   Kathbum,   190  llJi.,;;72.     i»€  eannot  eay  thi^t   tfee   court 
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«tm«»d  this  ttlscr»tlon  In  refu(«ln£  to  petmit  thi«  croa(«»eK« 
*«inn.tion.     It  ■««»«  tn  uv  th«tt  tw*  obj«ct  of  the  qucstloa 
»»»  to  £et  l>efor«  th«  jury   the  fact  thftt  deeenwed  had  l>een  in 
the  T onitentlnry .      If  counsel  h»d   r«ally  derir«<i   to   inquire 
if  he  had  been  »t  work  tuni  »upportinii  hi»  i«.i8l1y  prior  to 
the   ti«o  referred   to   in  ar^pelleo*?   oxatr.ination   then  they 
could  lv«ve  a^ked  »  direct  que-tion  covering    that  point.      »• 
do  not  believe  that   tfte   court  (r^rred  in  relvisiufe  thie  ctob(»- 
exfiffil nation. 

It  i9  aleo  ««i<l  thnt  the  court  erred  in  refusing 
to  permit  »}  r»e  WlHlaft»    to  Skneynsr  thi??   question,    '*The    ;t»te 
supported  if.   Kirk  In  the  penitentiary  tor  ewhile,    didn't 
they";    coi.neel    clnim  th^t   ihey  and   the  rifcht  to  ask   tt^e 
question  for  the  rtaeon   thst   the  «itn«£'e  had  stated,    T.irk 
Bade  money  to  support, hie  vlfe  rnd  oiiildren,   «orkinij;  at  the 

¥«d«rnl  Coel  Company  »nd  othtr  aines >i*>  gavt   the 

Boney  he  received  frons  the  Coal  Company  for  hie  I'vlor  to 
hie  wife  to  h\xy  grut  at  'ry  hou^'O.   *^hey  were   living   with  ?»«; 
livin£  ri(iht   there   in  the  »«tae  house  vitli  sjae".      ^e  do  not 
believe   tJ^jst  the  court  «?rred  in  refusing  to  pcrKiit   this 
quertjnn  to    be  m^ked   *f^   thl?  ptirtKilns   to   the   <snn-ort  of  Mr. 
Kirk  nnd  not   to   the  tn^pport  of  the  frasily;    bf^syide?,    it  ia 
apparent  from  the  queetixon  th-^t  the  ocjeot  of  it  t?n»  the 
e«M)  »•  in  the   fomer  <iuestion,   to  fe;«t   the  f-act   before   the 
jury  thai  IMrk  had   eerved  a  term  in  the  pealtentlery. 

Counsel  alpo  insiet  tliat  tlrte  court   erred  in  not 
l^emitting  theci  to  aek  the  eeverel  witnt^^see  if  :■  irk  could 
have  fOtten   to  a  plnoe  of   effcty,   and  otii*?r   eiellar  quee* 
tlont*   tendincc   to   show  ti^iAt  h«  miirht  h«ve   eftlacMd  «  «»«*• 
•Afe  place  than  room  44.      If  ti>ie  w&e  persle^ible  it  v?ould 

-6- 


^•^    of    9*V 


iff  nrott^rf 


.7-^1 


only   tfend   to   ehow  contributory  neflifeence  which  the  lav>f  doe* 
not  petmit  appellant  to  «>iiOw  a«  ah  excuete  lor  i  xe  negligence, 
1%  X»  urged  tii^t   this  VAC  not  th«  pr03<:lrrtmt«  eaue«.      If  B.p. 
pe!lln.nt  i«  guilty  ol  negligence  and  euda  ne^ili^enee  av  to 
eauee  the   injury  complained  ol    th«n  it  ^ould  be  liable  even 
thout;h  the  appellee  may  h»ve  contributed   to  the   cnuee,   eind 
if  the  appellant  wat  not  eUi^ty  of  the  net  licence  ohsrged 
and  ?uoh  ne£ligenoe  «e  to  conetitwte  th*r  -  ro3tira.r?te  cnuee  to 
BAke  it  linMe  under  the  Xa«r  then  there  could  b<^  no  li«i- 
Mlity. 

t   ie  cr>ntended  thct  the  dewsagefi  awarded  s  r«  ex- 
cet«f?ive.      L'pon  the  reading  of  the   recor't  »e  do  nr.t  find  th«t 
anything,   occurred  during  the  proti,re8i«  -jI"  the    trial  to  ex- 
cite the  passion  or  prejudice  of  the  Jury  or  thmt   they  i&ere 
prompted  by   inprcrp«r  o^otlvee  in  rc^nderin^r   their  verdict.   It 
le  a   ffualliftT  rule  t^iat  under  eucb  condition*   the   A^g-nellate 
Court  would  h'sve   rxo   ri^^ht   to   di^turV^   the   vordict   on  account 
ol   the  aciount   ni   dataiik^ee  that  aieey  have  iMen  lixed  ly    the  Jux/* 

it  ie  eor.tended  that  the  givine  of  the  16th  in- 
struction wae   error,    in   ti^iif,    it   is   clnlrsed  thnt  the   in^truo- 
tion  telle  tiie  jury   th»t  ii    the  r'H^i^r  wne   «<o    ti^iin  th»t  the 
place  'Ahen    tired  blew  through  the   s'n^.c   thPt   puoJ;  c^nptituted 
negligence.        e  h«ve  read   IKIf   Instruction  c  refully  sad  do 
net  believfe  that  it  ie   eubjvct  to   the  critlci«?n.      It   rlisply 
•dvl8#e  the  jury  thfvt  if  the  appellant  wru  guilty  of  nec^i* 
gence  in  m»nner  nnd   fonsj  r^n  eh«r??ed   in   *he  tleclnr^'tlon, 
and  neglleently  riermlttcd  the  ril11«r  v^ere  the   '^hnt  vrr:i$  fired 
to  "bettcne  too   thin  so  tiuit  the  blatt  when  fired  blew  through 
that  under   such  circumstancee  the   appellee  -IH  not  »esiwn.« 
the  rJek.      '^e  do  not  believe   th^.t   the  critieisn:  1?  'A'ell    t«k«n. 
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It  i»  ftlf«  iii»l»t6d  that  the  court  err*^  in  reiusitinc 
defendant* 8  refused  invtruetions  2  and  3.      Instruction  2  i« 
erroneous  from  the  fact  that  there  ime  no  evidence  upon 
u'i^eh  to  l»e«e  Ui.c  thlcknesn?  of  tkie  pillor  betv^een  rooms  42^ 
•nd  44  »e  being  alfjjnt  or   ten  feet  thick.      -esid«?»,    if  there 
wss,    the  court  wculd  not  h^ve  any  right  to  t«:l  1    t>it*  jury  what 
p Articular  thin£  woult!  constitute  neglij^ence.      Instruction  8 
is  erroneous   in  thnt  it  tells  the  Jury  thrt  even  11  rocfu  44 
w»»  driven  n^ar  or  close   to  rorm  45  this  Trould  not  oi  itself 
constitute  neiiligenoe*     That  v?ouJd   be  a  que-tion  of  f.-j-ct  for 
the  Jviry  to  dett^ntiine  Kt^^ether  it  tirould  or  not. 

It  seese  to  us  from  »  rending  oi    ti  i«i  record  thitt 
it   w  s  not  the  object  and  purpose  of  ftp'»ellant   to  drive  a 
cr©s«*»cut  at   the  pl««e  i^Jricre   the  injury  occurx'ed  but  tl-u^-t 
rooms  42  and  44  were   sone,  ligently  driven   iJtx^t   they  pemitt«d 
the  narroiirlnii,  of   the  pil3s)r  t»etwe<>n  snid    ropm^?  to  ?i^ch  &a 
extent  ar  it  beoas^e  dan(;,erous  and  by  reason  thtc^rcof  r.ob&rt 
Kirk  was  Itilled. 

W«  are  of   the  opinion  that  the   verdict  of  the  jury 
is  supported  by  the  evidenoe  imd  th- t  there  »».re   ■  o  rtveriji- 
ble  error*!  in  the   record,    ^nd  the  Jud£Bjent  of  tlie   lower  court 
Is  Affirmed. 

Hot  to  lie  reported  in  full . 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  the  above  entitled  cause  of  record  in  mg  office. 

IN  TESTIMONY  WHEREOF,  I  have  set  m^  hand  and  affixed  ^ie^seaf^f  said  Court^ 

at  Mt.  Vernon,  this .^ !^^^^...../ .^^ dag  of. 

A.  D.  191  J.... 
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Opinion  of  the  Jippellate  Court 


AT  AN  APPELLATE  COURT,  Begun  and  held  at  ML  Vernon,  Illinois,  on  the  Fourth  Tuesdag 
in  the  month  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen,  the  same 
being  the  22nd  day  of  October  in  the  year  of  our  Lord,  one  thousand  nine  hundred  and  eighteen. 

Present: 

Hon.  Harry  Higbee,  Presiding  Justice. 
i^^^ftonTjames  C.  McBride,  Justice. 
Hon.  Franklin  H.  Boggs,  Justice 
CHARLES  C.  JOHNSON,  Clerk. 


THOMAS  E.  PASLEY,  Sheriff. 


And  afterwards,   to-wit:  On   /he  first  day  of  November  A.  D.  1918,  there  was  filed  in  the 
office  of  the  Clerk  of  said  Court,  at  Mt.  Vernon,  Illinois,  an  OPINION  in  the  words  and  figures  following: 


..T.r.oyJiu.ss!eli> 


No.   .52 i 

March  Term,  1918 


..Ssl.lne.Countjf.  Coal..^^^^ 

Appellant 


2i2l.A.  646 


/ 


APPEAL  FROM 


Circuit COURT 


Saline COUNTY 


TRIAL  JUDGE 


HON. 


X" 


V 


A.    W.   LEWIS 


•/ 


Term  13o.  52.       In  the  Appellate  Court,       Agenda  No. 48 
Pourth  Diptrict. 
March  Term  A.  D.  1918. 


Troy  P.useell,  ) 

Appellee. 


ye. 


tl2I.A.  646 

Appeal  from  baline  County. 


iialine  County  Coal  Company, 

a  corporation, 

Appellant. 


UcLride^  J. 

The  appellee  recovered  a  judgment  againnt  the  ap- 
pellant in  the  Circuit  Court  of  3«line  County,  Illinois,  for 
six  hundred  dollars,  to  reverse  which  this  appeal  is  prosecuted 

It  appears  from  the  record  in  thie  case  that  the 
appellant  was  engaged  in  the  business  of  operating  a  coal 
mine  in  paid  county,  and  that  appellee  t/rs  at  work  for  it  as 
a  driver.   It  further  appears  that  the  appellant  nad  elected 
not  to  operntfc  ite  coal  Ti;ine  under  the  coKr.  ensation  laws  of 
the  litate  of  Illinoie. 

On  December  27,  iyi5,  and  -while  the  appellee  was 
en£ae,ed  as  mule  driver  lor  the  appellant  he  was  injured  and 
this  suit  is  brought  to  recover  damafcee  for  said  injury.   At 
the  time  in  question  an  old  room  off  of  the  eecond  south 
entry  y/ss  used  as  a  parting,  icnown  as  i^o.  3  parting*   The 
parting  consisted  of  two  trackr,  one  of  the  trucks  being  used 
to  place  the  loaded  cars  of  coal  and  the  other  trnck  to  place 
the  empty  cars  to  be  subeeo.uently  distributed  to  the  various 
working  places  in  the  mire.   It  w-s  the  duty  of  appellee  to  , 
haul  the  empty  cars  from  the  parting  to  the  various  working 
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places  in  the  mine  where  the  car*  were  loaded  v'itli  coal  and 
to  haul  the  loaded  cars  from  euch  working  places  back  to  the 
parting.   On  the  morning  of  the  day  of  the  injury  a  nvimher  of 
empty  coals  car?  having  been  previouely  placed  on  the  north 
track  in  that  parting,  the  last  car  or  the  one  nearest  to  the 
"bottom  of  the  shaft,  extended  too  far  to  allow  a  car  coming 
on  the  track  from  the  bottom  towards  the  pprtixig  to  pass  on 
to  the  south  track  of  the  parting.   A^nellee  wae  at  tliis  time 
engaged  in  hauling  a  cnr  in  to  this  No.  3  parting.   He  wag 
driving  a  mule  and  waa  standing  on  the  left  hand  bumper  of 
the  car  and  the  tail  chain.   Ae  he  approached  I^o.  3  parting 
a  coal  miner  standing  in  ttxe  parting  signaled  him  that  the 
car  on  the  other  track  at  the  parting  protruded  over  the  frog. 
Apjjellee  immedii'^tely,  and  wnile  the  car  wae  in  motion,  un- 
hitched the  t'lUle  leavin^i  the  car  to  proceed  down  grade  into 
the  parting  "by  its  momentum.   As  soon  ps  appellee  placed  his 
hand  on  the  mule  to  unhitch  it  the  mule  commenced  kicking 
and  kicked  the  appellee  upon  hie  knee,  and  ju^t  ^bout  the 
time  that  appellee  reached  the  frog,  and  as  the  c  r  was  at  or 
near  the  protruding  car,  in  an  effort  to  dodge  the  heils  of 
the  mule  appellee  stepped  off  the  bumper  between  the  tracks; 
the  mule  continued  kicking  and  appellee  still  trying  to  evade 
the  heels  of  the  mule  ran  acrop?  the  track  in  front  of  the 
moving  o«r  to  the  right  and  -wae  making  for  the  crop 3- cut  near 
by  to  get  out  of  the  way  of  the  kicking  mule.  Before  he 
reached  the  c rose- cut  he  fell  down,  was  overtaken  by  the 
moving  car  and  run  over.   The  car  ran  over  iiis  arm  breaking 
it,  wounding  and  bruising  him  in  other  respecte  and  his   knee 
was  injured  by  the  kick  received  from  the  mule.   The  mule 
which  appellee  wae  driving  wae  ol  a  vicious  dlspoeition  and 
much  inclined  to  kick  upon  the  least  -orovocati on,  and  at  other 
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times  without  any  provocation  t^atever,  and  in  t>..ct  had  a 
general  reTJutation  as  being  a  had  kicking  mule  and  that  he  had 
at  timee  kicked  in  the  presence  of  the  officers  of  appellant. 
The  entry  leading  into  the  pr.rting  WPe  about  eighteen  feet 
wide  and  contained  two  tracke  diverging  from  the  frog,  one  of 
which  v/ae  knivm  as  the  loaded  track  and  the  other  ae  the 
empty  track.   Yheee  tracks  at  the  point  of  convert;ence  at  the 
frog  were  two  or  two  and  a  half  feet  ai>art  and  gradually 
widened  ap  they  go  farther  into  the  parting.   "'ne  track  went 
near  the  left  hand  rib  and  the  other  near  the  ri^^ht  hand  rib. 
On  this  particulcT  morning  there  were  ten  or  t^velve  c^rD 
standing  on  the  left  hand  track  of  the  parting  and  the  switch 
was  thrown  for  the  right  hand  track.   Hear  this  parting,  and 
extending  up  close  to  it,  wss  a  crose-cut  which  was  located 
close  to  the  right  hand  track. 

The  declaration  consists  of  one  count  and  charges 
that  the  ''pnell^nt  carelessly  and  negligently  failed  to  use 
reasonable  means  to  provide  the  appellee  witti  a  reseonncly 
safe  mule  to  drive  but  on  the  contrary  provided  a  wild,  vio- 
lent, dangerous  and  kicking  mule,  and  th-^t  the  disposition 
and  reputation  of  this  mule  was  well  known  to  the  appellant 
or  could  have  been  so  kriov/n  by  the  exercise  of  reasonable 
diligence.   And  then  avers  that  the  appellee  unhitched  the 
mule  from  the  car  while  it  was  in  motion  pnd  that  the  mule 
began  to  kick  at  the  appellee  and  that  while  he  v/ac  endeavor- 
ing to  escape  he  ran  in  front  of  the  moving  cor  and  v/as  struck 
by  the  car  with  great  iorce  and  injured. 

Tfifhile  several  errors  have  been  assigned  by  the  ap- 
pellant the  only  matter  complained  of,  except  as  to  the  in- 
structions, is  that  the  injury  to  appellee  vtne   not  caused  by 
the  kicking  mule.   Apr^ellant  contends  that  the  evidence  shows 
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that  when  appellee  jxuaped  from  the  car  and  etarted  to  cBcape 
from  xhe  kicking  ol  the  mule  that  he  reached  the  crose-cut 
and  there  stepped  upon  a  rock  or  niece  of  loose  coal  and  fell 
"back  towards  the  track  and  was  injured  by  the  car,  and  ite 
contention  is  that  ae  he  nad  reached  the  cross-cut  and  as  the 
fall  was?  caueed  by  stepping  upon  the  coal  that  tias  was  the 
proximate  cause  of  the  injux-y  and  that  it  w?8  not  attributable 
as  a  proximate  cause  to  the  kicking  of  the  mule.   It  ie  true 
ae  claimed  by  appellant  that  one  witness  testified  that  ap- 
pellee ran  across  the  track  into  the  cross-cut  and  there 
slipped  and  fell,  and  witness  eaye  that  he  £ut-«^ped  he  slipped 
back  but  to  the  best  of  uie  knowledge  he  Blinr)ed  and  fell 
while  in  the  cross-cut.   Tv/o  other  v.itneeses  and  the  appellee 
testified  that  the  appellee  never  reached  the  cross-cut  but 
that  he  slipped  ?.nd   fell  oetore  reaching  the  crose-cut  and 
while  he  wa&  attempting  to  escape  from  the  neele  of  the  mule. 
These  three  witnesses  of  appellee  testified  positively  t}iat 
the  appellee  did  not  reach  tne  cross-cut  and  that  he  was  on 
the  track  at  the  time  he  fell.   It  appears  to  us  that  the 
kicking  of  the  uule  w-is  tne  thing,  that  pli^ced  the  appellee 
in  danger  and  he  was  attempting  to  escape  from  tnis  danger 
and  while  doin^i  so  beoEuae  injured,   -'^ven  if  an  inanimate  ob- 
ject contributed  to  the  injury  that  would  not  relieve  the 
defendant  from  liability  if  the  negligence  of  the  defendant 
was  the  efficient  cause  of  the  injury,  and  r;e  think  this 
was  a  question  for  the  jury,  under  the  facts  in  this  case. 
'"In  City  of  Joliet  vs.  Schufeldt,  144  111,,  403,  v/e  deduced 
from  the  authorities  the  general  doctrine  thnt  it  was  not  a 
defense  zo   an  action  for  injuries  occurring  by  reason  of  the 
negligent  act  of  the  defendant  that  the  negligence  of  a  third 
person  or  an  evitable  accident  or  an  inanimate  thing  con- 
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tributed  to  cnuee  the  injury  to  the  plaintiff,  if  the  neg- 
ligence of  the  defendant  tras  an,  efficient  cause  and  without 
which  the  injury  v/ould  not  have  occurred",   i^iller  vs.  Kelly 
Coal  Co.,  239  111.,  626.   >'md  in  the  same  opinion  the  court 
further  says,  "V^here  an  injury  is  the  recult  of  the  negligence 
cf  the  defendant  and  an  inevitable  accident,  or  an  inanimate 
thing  has  contributed  rith  the  nCblitjence  of  the  defendant 
to  cause  the  injurj',  the  plaintiff  r^ay  recover  if  the  negli- 
gence of  the  defendant  was  an  efficient  cauFC  of  the  injury". 
And  even  though  the  rock  or  ; iece  of  coal  had  contributed  to 
the  injury  of  the  defendant,  yet  if  the  kicking  of  the  mule 
was  the  efficient  cause  then  the  appellant  could  not  excuse 
itself  hy  paying;  appellee  etumhled  over  ^.   chunk  of  coal  in 
trying  to  escape  from  the  heele  of  the  nule.   1 ven  though 
the  toh  he  held  to  h-ve  been  a  concurring  or  intervening-, 
cause  of  the  injury  appellant  would  still  be  li: ole  if  the 
inovinti,  Cf^use  wtp  thr:  t  of  the  kickini-^  of  the  mule.   I.iller  vs. 
Kelly  Coal  Company,  'upra.   we  are  of  the  opinion  that  under 
the  evidence  as  it  appears  in  this  record  thst  it  was  a  ques- 
tion of  f-^ct  for  the  jury  to  determine  whether  or  not  the 
kicking  of  the  mule  v/'is  the  efficient  or  proximate  cause  of 
the  injury.   'Jhe  jury  v/ere  instructed  thnt  unless  the  kick- 
ing of  the  fiiule  w-g  the  cause  of  the  injury  that  the  appellee 
could  not  recover.   v-e  c:mnot  say  that  the  verdict  of  the 
jury  was  manifestly  afeainet  the  weight  of  the  evidence  and 
cannot  for  that  reason  disturb  it. 

It  is  next  insisted  "oy   counsel  ior  appellant  that 
the  court  erred  in  the  ^ivint  of  instruction   o.  7  and  con- 
tends tliat  this  instruction  cirrcts  s  verdict.   The  instruc- 
tion is  as  follows:   "You  are  in.-.'truc ted  that  if  you  believe 
from  the  evidence  tl^at  the  plaintiff  was  a  driver  in  tlie 
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employ  of  the  defendant  company  and  vras  injured,  ae  averred 
in  the  declaration,  and  th^t  such  injury  war  occaeioned  by 
the  kicking  of  the  mule  he  v?rre  driving  and  th.gt  liad  the  mule 
not  kicked  the  plaintiff  wou3 d  not  have  oeen  injured,  then 
the  kicking  of  tiie   mule  was  the  proximate  cause  of  the  in- 
jury".  A^  v/e  read  this  instruction  it  is  ciniply  a  defini- 
tion in  concrete  iorm  ap  to  what  constituter  proximate  cause, 
ii  it  oe  true  thf^t  the  plaintiff  v/ae  injured  as  averred  in 
the  declaration  and  that  the  kicking  of  the  mule  viae   the  oc- 
casion of  the  injury,  and  that  if  the  rr.ul  c  ha^^  not  kicked 
the  plaintiff  he  would  not  have  been  injured,  then  it  seems 
to  us  under  the  decisions  of  the  court  in  t>;.e  csoes  nhove 
referred  to  of  I'iller  vs.  i'elly  Coal  Co.,  'oupra,  and  Waschow 
vs.  Kelly  Coal  Company,  245  111.,  516,  th"t  tliis  inetruction 
was  proper  and  not  nisleading. 

CoKplaint  is  made  of  the  i^th  mr^truction  hut  v;e  do 
not  tclieve  that  t}ie  criticism  ig  veil  taken  ns  it  advieef? 
the  jury  that  if  the  injury  of  the  plaintilf  v/n.s  proximately 
caueed  by  the  kicking  of  the  mule  and  -without  cuch  kicking 
the  injur;i'  would  not  have  occurred  then  the  f'^ct  thr-t  other 
conditions  jind  circumstances  contributed  to  the  injury  does 
not  keep  the  kicking  from  "being  the  proximete  cause,  '^^ie 
see  nothing  wrong  with  this  instruction  and  think  it  ie  in 
eccord  with  the  decision  of  the  court  in  the  ?  iller  cr^se  enove 
cited. 

It  is  complained  that  the  court  erred  in  refusing 
appellant's  second  refused  instruction.   Thir  instruction  ad- 
vised the  jury  that  while  tiie  plaintiff  w^sp  a  corrrpetent  wit- 
ness his  evidence  ehould  be  v;eie,hed  and  teeted  the  same  as 
other  v/itnesses,  and  also  advised  the  jury  that  if  they  he- 


-6- 


.  'J   ni 
:iQi%  ioci 

...    i)»<3jV«9 
ids  sU tw  iiooos 


lieved  the  plaintiff  or  any  other  v/itnepe  hne  villfully  g-worn 
falsely  to  nny   material  matter  then  they  were  at  liberty  to 
disregord  hie  testimony  unlepe  corroborated  by  other  compe- 
tent evidence.   It  is  true,  as  contended,  ths-t  the  courta 
have  held  that  it  ie  not  error  to  csll  attention  to  tlie  con- 
sideration of  the  plaintiff p  testimony  ns  being  interested 
in  the  result  of  the  suit  where  the  opposite  party  is  a  cor- 
por4tion.  ^hile  it  may  be  true  th-.t  this  inptruction  could 
be  properly  given  on  behalf  of  the  defendant,  but  we  do  not 
regard  the  refusal  ol  it  as  bein^  such  error  np  to  require  a 
reversal  of  the  case,  as  the  testimony  of  other  -witnesses  for 
the  appellee  detailed  substantially  the  same  fpcts  as  v/ere 
testified  to  by  the  apoellee,  and  v/e  cannot  believe  that  the 
appellee  wag  in  any  manner  hamed  by  the  refusal  of  this 
instruction. 

It  seeus  to  us  from  the  reading  of  tnip  record 
thnt  tlie  Jury  were  fully  warranted  in  finding  th^t  the  injury 
to  the  appellee  ws  proximately  caused  by  the  kicking  of  the 
mule;  neither  do  ve  find  that  any  reversible  error  "rias  beon 
committed  by  the  court  in  the  trinl  of  the  Cf^BC. 

The  jud^iiaent  of  the  lov»er  court  is  affirmed. 


IJot  to  be  reT)orted  in  full. 
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/,  CHARLES  C.  JOHNSON,  Clerk  of  the  Appellate  Court,  within  and  for  the  Fourth  District  of 
the  State  of  Illinois,  DO  HEREBY  CERTIFY,  that  the  foregoing  is  a  true  copy  of  the  OPINION  of  the 
said  Appellate  Court  in  (he  above  entitled  cause  of  record  in  mg  office. 


IN  TESTIMONY  WHEREOF,  I  have 
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JAK18  y.  liimOP,  AiminiBtrtitpT,   etc..) 


LAliBlERT  C.    flKLAKZ)  «t  al. 

App«ll«ftit. 
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COURT  CF  COOK  COUHTYi 


KK.   IRK3IB1HG  JUSTICE  vmm 
Dia,lVrRlD  THR  Oi-IHION  OP  THF  COimT, 

/  .,    .       - 

'    Thlo  is  an  appeal  by  deferniants  from  «  Judgment 

of  the  huperior  court  of  Cook  eounty  in  favor  of  plaintiff 

for  thtf  sum  of  |4,0C0. 
/ 

In  the  declaration  filed  by  plaintiff  it  ma 

ohargad  thav  the  defendants  laxabert  C.   Wieland*   William  F, 

YoujQS  and  Oeorge  H,   Young  were  the  own  era  and  had  oontrol 

and  were  in  poaaession  of  a  building  known  as  Ko,   644C 

3tony  Island  arenue,   and  that  plaintiff's  intestate, 

Florence  I.  Harris,    sustained  injuries  from  which  she  died 

as  ths  result  of   the  neftli^;ent  manner  in   which  defendants 

maintained  a  porch  and  railinK  thereto  at  said  premises. 

It   is  insisted  for  defendants  that  the  court 
erred  in  penttittlng  amendments  to   the  original   declaration 
and  in  sustaining  demurrers  to  pleas  of  the  statute  of 
littitations  to  the  declaration  as  amended.      On  Ueptember  27, 
1917,    the  court  permitted  an  amendiBent   to   the  deal asrat ion   so 
that  the  words  and  figures  **i,'6440  iitony  Island  aTS.*  wera 
made  to  read  '*#694C   atony   Island  ave.*     The  original   decla* 
ration  also   stated  txiat  Florencs  L.  Harris  died  on,tc-wit« 
the  &th  day  of  August,    1914;    the  declaration  was  amended 
changing  the  allegation   so  as  to  oixarge  that  deceased  died 
on   the  5th   day  of  August,    1913, 

The  allegation  of   the  original    declare t ion   is 
that  the  premises  In  question  were  *ooiiuaonly  known  aa,    to«wit, 
#6440  ^t  ny   islfind  ayenue":    this   stateaent  is  alleged  under  a 
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▼idelio»t,  a  legal  action  for  %h9   death  of  a  p«raon  caused  by 
the  negligence  of  another  is  a  transitory  notion •  and  henoe 
an  exaot  description  of  the  place  «hr<re  a  cause  of  action 
arises  is  not  always  an  essential  el«3m«nt  of  the  cause  of 
aotion.   The  case  of  Carlin  v.  Cit^r  of  Chicago,  262  III,  S64, 
seeBS  to  be  a  ease  in  point,   in  that  case  the  cause  of  ac- 
tion grev  out  of  the  defective  condition  of  a  public  side- 
walk* and  the  court  permitted  an  aaendment  to  the  declara- 
tion under  which  the  word  "plaoe*  was  inserted  therein  in 
lieu  of  the  word  "street."   In  deciding  that  cese  the  Su- 
prsne  oourt  said: 

"An  action  for  personal  injury  or  for  negli- 
gently causing  the  death  of  another  is  not  a  local  ac- 
tion and  a  description  of  the  particulnr  Icoality  where 
the  tort  was  oomoiitted  is  not  an  essential  element  if  the 
cause  of  action.  A  declaration  ngainst  a  municipality 
which  alleged  all  of  the  elements  of  f   cause  of  action, 
and  char/:ed,  in  general  language,  that  the  injury  hnfpened 
upon  one  of  the  public  streets  of  the  municipality,  with- 
out other  more  specific  desorrtion,  wruld  atate  the  sub- 
stance of  a  good  cause  of  action,  nnd  we  have  no  doubt 
such  a  declaration  would  be  good  after  yerdiot.  The  par- 
ticular place  where  an  injury  occurs  is  not  an  element  of 
the  cause  of  action.  *   *  *  *     ^ile  it  is  net  an  essential 
element  of  a  oause  of  action  for  a  personal  injury  to  state 
with  particularity  the  exact  place  wnere  the  injury  was  in- 
flicted, still  the  rule  is  well  established  that  wnere  the 
pleader  alleges  the  location  he  will  ordinarily  be  held  to 
prove  the  allegations  made,  and  evidenoe  of  an  injury  at 
another  tiiue  or  place  would  be  open  to  the  objection  of  a 
variance.  But  the  doctrine  of  variance  la  one  tit:.ing  and 
the  stateaient  of  another  and  different  cause  of  action  is 
soMsthiBg  else." 

The  point  urged  here  is  that  the  declaration  as 

aA«ided  stated  a  new  and  difft'.rent  oause  of  action,      cn   the 

authority  of   the  Carl in  case,    supra,    we  think   the  point   is  not 

well   taken* 

IB  the  case  of  Gillmore  v.   City  of  Chicago,   224 

111.  490,    the  place  where  the  cause  of  action  arose  was  an 

el«Daent  that,    in  socae  degree,   aided   in  deteroiining  the  degree 

of  oare  required  of   the  pnrties.      ^e  do  not  think   that   this   ele- 

sient  was  at  all    important   in   the  present  case.     The  duty  ia- 

posed  by  law  to  ksep  the  building  in  question  in  a  safe  and 
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prop«r  •ondltion  for  perscnn  rlg^^tfulljr  in  or  upon  thcM  tx- 
isted  lrr«si>eotiT«  of  its  looatlon. 

K«r  do  vt  tnink  th»t   thn  court   erred  in  permit- 
ting  the  «jDendnent  ifhleh  stated  the  death  of  Florence  £, 
Harris  «e  having  ooourred  August  5,  1913«    instead  of  August 
S,   1914 »   as  alleged  in  tne  original    declaration.      The  date 
ef  death  was  alleged  under  a  Yidelioet.     The  all  legation  in 
the  original  declaration  was  plainly  a  clerical  error. 

It  is  urged  that  the  declaration  even  aa 
amended  fails  to   state  a  oause  of  action;    that  no  facts  are 
eharged  to   show  that  Florence  L.  Harris,    the  deceased,   was  a 
■isiber  ef  the  family  ef  the  tenant  In  possession  of  the  preni* 
ses,   or  that  she  was  a  guest  of  the  tenant  in  possession  of  the 
premises,   and  that  no  facts  are  alleged  froa  which  the  law 
raised  any  duty  on  the  part  of  defendants  to  protect  her. 
A  declaration  Is  not   sufflei«mt  which  Aerely  alleges  g«n« 
erally  the  duty  of  a  defendant. 

In  the  case  of  gahr  ▼.  ??ntional    3afe  Depoeit  Ccm- 

pany,   2ZA   111,   101,    the  Supreme  court   said: 

*It  is  net  stated  why  the  deceased  was  upon  the 
premises,     for  aught   that  appears  he  £«ay  have  been  a 
treepasser.     The  original  declaration  was,   tliorefore, 
wholly  insufficient  to   oupport  a  judf^nent  because  of 
the  absence  of  an  averraient   sho^'/ing   the  existence  of  a 
duty  on  the  part  of  appellee  to  protect  appellant's  In- 
teatate  from  the  injury  complained  of.* 

It  may  be  assumed  that  the  law  imposes  no  legal 
duty  upon  the  owner  of  preinises  to  keep  tuea  in  good  and  safe 
condition  and  free  from  pitfalls  or  the  like  in  favor  of 
thoce  who  use  suoli  premises  for  tueir  own  ocnvenienoe  as 
mere  licensees. 

The  declaration  charges   that: 

••Horence  L.  Harris,    during  her  lifetime,   was 
lawfully,   at  the  invitation  and  direction  of  the  defend- 
ants and  each   of   them,    in  and  upon  the   said  second  porob 
or  platform,"   etc. 
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It   Is  furUier  charged  in   the  decXamtlon   that  It 
was  tlie  duty  of  dafendanta  to  protect  decansed  frois  a  daf«o- 
tlTa  and  dangerous  condition  of   said  premises,    and  it  was  alsc 
alleged  therein   that  the  second  perch  of  the  premises  irturra  the 
aooident  occurred,   and  the  railings  and  balusters  thereof, 
ware  used  for  the  protection  of  the  tenants  and  guests  and 
KdioeTeir  might  be  In  end  upon   the  building.      It  was   the  lef^al 
duty  of  the  ownttr  of  the  premises  to  keep  thea  and  the  porch 
thereof  In  a  reasonably  safe  condition  for  the  tenants   in 
possession  of  ths  pramiseo,   their  faiailiea  and  guests  and 
ether  persons  he<7ing  a  legal    right  to  go   in  or  upon   them. 
Tha  allegation   is  that  deceased  was  there  at   the  invitation 
and  suggestion  of  the  defendants.     The  eTldenoe  shows   that 
she  was  in  fact  a  granddaughter  of  the  tenant  of  the  premi- 
ses;   that   some  time  after  the  Iretting  of  the  prenises  de- 
ceased and  her  parents  came  to  live  with  the  family  of   the 
tenant.     The  evidence  does  not   discloae  that  deceased  was  in- 
vited to  the  premises  by  defendants  or  either  of  the«,   and 
her  presence  there  ims  the   result  of  her  relationship  to  tha 
tenant.     This  relationship,   irtiile  aiiown  by   the  evidence,    is 
not  alleged  in   the  declaration.     The  fact   ie,   as   shown  by  the 
evidence,    she  was  on   the  premises  .nt  the   invitation  of  the 
tenant.     The  declaration  alleges  that  she  was  there  at  the 
invitation  of  defendants,   and  it   is  sought  to   support  this 
allegation  by  proof  ot   the  relatloniahip  referred  to. 

In  Casey  v,   Adams.   137    111,   App,   4(4,    the  court 
said: 

•The  gravaaaen   of   the  olaim  of  plaintiff   in   error 
as   set  fortii   in   the   declaration    la   ti.Rt   the   deceased  was 
not  a  trespasser  cr  naiced  licensee,   but  was  on   the  prexui- 
•es  at  the  Invitation,    express  or  iitplied,    of   the  tenant 
of  defendant  in   error,   and   that  by  reason  of   the  failure 
of   defendant   in  error  to  provide  a  barrier  for   the  door- 
way or  a   light   in   the   shaft,    the   decepsed  failed   to    see 
where  the  shaft  was,   and  as  a  result  fell    into   it." 

This  case  is  relied  upon  by  plaintiff.      It  will 
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b*  noted  from  th«  language  quoted  above  that  the  charge  In 
the  declaration  In  the  abore  eaee  wae  that  deceased  was  en 
the  premlaee  at  the  inTitatlon  of  the  tenant  of   the  defend- 
ant.     In  the  inetant  case  the  al.legatioa  Is   that  the  de- 
ceased was  on  the  premises  at   the  invitation  cf   defendants 
«ad»  ft*  stated,    tliia  allt^gation  vaa  not   expressly  supported 
"by  the  proof. 

The  question  under  di8cui>sion  here  has  been  the 
subject  of  nuoaercus  deoiaions;    eomc  of  these  oases  are  re» 
f  erred  to   in   trie  Caee^  case,    suj?ra.      In   its  opinion   the  court 
said: 

"Thus   it  was  held  in   I.   C.   B.   .H.   Op.   v,   Hop- 
kins.   2t'C    111.   12Z,    that   the  fact    that   the  plaintlTf  had 
been  accustomed  for  a  nu-^ber  of  ymra   to  go  upon   the 
preffiiaes  and   deliver  meals   to    the  mail    clerks  was   a 
sufficient   invit.-^tion  to    *tarrant  her  being   there," 

Ve  are  inclined  to   agree  with  certain  of  the 
authorities   that  one  is  not  a  trespasser  or  licensee  who 
uses  premises  for  a  purpose  which  was  within   the  ordinary 
use  by  the  tennnt  of  such  premises,   and  while  this  question 
does  not  seem  to  be  free  from  all   doubt,   we  are  inclined  to 
hold  <ifter  verdict  that  any  ntetsber  of  a  tif^n.^nt'a  family  is 
in  posaeasion  of   the  premises  leased  by  either  the   express 
or  implied  invitation  of   the  onmer  of  such  premises.      It  is 
quite  true,   as  urged,    that  deceased  was  not  a  »eniber  of  the 
tenant's  farciily  at   the   time   the  premises  were  leased,   but 
there  was  no  agreement  in   the  Ibeasc  or  otherwise  that   the 
personnel   of   the  family  of  the  tenant  was   tc   rexuain  un- 
changed during  the  term.     The   evidence   shows   t>)iat  deceased 
was   in   fact  a  snembor  of   the   tenant's   fmully  at    the   time   the 
accident  occurred,  and  we  think  that  the  allegation  in   the 
declaration  that   she  was   there  by  invitation  of  def en<Jiants, 
in   the   present   state  of    the   record,    is   sufficient. 

The  ease  of  i,^cAndrews  v,   C.  T..   8.  ft  %.   Py.   Co., 
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222   111,   232«    and  otxier  cases   relied  upon  by   defendAnta  are 
not   In  point.     The  declaration  here  iv   Ui»t   the  deoeaaed 
was  on   the  pre^-lsea  at  the  Inyitrntlon  of  the  defendants; 
there  la   some  proof  tending   to   support  this  allegation. 
Sargent  Co.   v.  jmublls.   215  111.   42H. 

The   evidence  in   the  ease   shows  that  deceased  came 
to  her  death  hy  reason  of  falling  from  the  second  rear  portih 
of  the  pr«6ii«e8.     There  is   some  conflict  in  the  eTidenoe  as 
to  the  cause  of   the  accident.     Deceased  was  about   two  years 
of  ago  when   the  accident  occurred.      aOTeral  witnesses  testify 
to   the  rotten  and  unsafe   condition  of   the  railing  attached 
to  the  poroh  from  wliioh  she  fell.     There  is  soote  erldenco 
in  contradiction  of  this  testimony,    but   Uie  question  of  de» 
fondant* 9  negligence  was.   clearly,   on   uie  record,   one  of 
faet  for  the  Jury.     Deceased's  father   testified   that  he 
knew  of  the   uefeotlTe  and  rotten  condition  of   the  railing 
for  30Bie  time  before   the  accident,   and   that  he  had  warned 
his  wife,   dsoeaaed's  tjuother,   to  protect  the  child.     There  is 
evidence  to   the  off  «ot   that   the  brother  of  deoensed  did  not 
otherwiso  know  of  the  condition  of   the  porch;    that  on  the 
day  of  the  accident   she  left   the  ohild  on   the  poroh  In 
charge  of  a  girl  about  t?;elve  years  of  age,     on   the  whole 
evidence  the  question  of   the  parents*   negligence  was  prop- 
erly left  to   the  decision  of   the  jury,      I.   0.   Ry.   Co.   v, 
jjarner,   229   111.   93, 

It   is  insisted  tnat   the   trial   court   erred  In 
its  refusal   on  action   to   dismiss   the  defenuanto  William  K, 
Young  and  George  H.   Young  out  of   tiie  case  at  the  close  of 
plaintiff*  a  evidence  aud  at  the  close  of, all   the  evidence   in- 
troduced on   the  trial,      sre  think  this  aotlon  should  have  been 
allowed,     thlle  there   is   boib«  slight  proof   thot  tnese  two  de- 
fendants held  thsraselves   out  rs   owners  of   the  premises  in 
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quetticn,   on  the  wholt  •rldsncc  It  ie  clear   thnt   tbey  were 
only  the  Agents  of   the  defendant,   lambert  C,   Wiftlnnd,    the 
owner  thereof.      It   ia   sou^t  by  plaintiff's  oouiniel    to  sus- 
tain  the  judgment  agHinst    these   defender ts   on   the   theory 
that   the  i^renlees  were  Ifosed   to   the  tennnt  with  a  nuiettnce 
thereon  nt   the   time  of   the  letting.      The  declmrRtion,   however, 
charges  sli    of   the  defendants  as  o  -mors  of  the  premises.     The 
allegation  is   tiiat   '*the  defenxients,   and  each  of  then,   were  the 
owners,  had  control   and  were   in  possession  of,   and  viere  using 
and  operating  a  certain  builaing,'*   ana   that   "the  defendants, 
and  eaoii  of   x,u.eiu,  nad  constructed,   nuide,    or  caused   to  be  made, 
kept  and  maintained  in  the  rear  of   said  building  «  #  *  a  oer* 
ti^in  pIu.tfor<»c   porsa  and  stairways^';    it  was  also  alleged  that 
it  beoaae  and  was   the   duty  of    the   defendants,    and   c9gIi.  of 
thSA,    te  keep  the  preadses  and  balustrade  ond  railings  and 
other  parts  of  the  porch  and   stairways   in  a  safe  and  proper 
condition.      The   declaration   docs   not   charge   the   defendants 
I'illiam  K.   Young  snd  George  H.   Yovmg  as  agents  and  no  allega- 
tion is  contained  therein   that  as  agents  for  the  preisiees 
these   two   defendants   rented   them  to   the  tenant  with  a  nuisance 
tiiereon*     A  plea  of   the  general    issue  was  filed  by  each  of   the 
defendants  and  ««llliaa  K,    Young  and  George  H,   Young  filed 
special  pleas  denying  ownership  or  control    of   the  prRnises. 
Vhe  evidence  siiows  tnat   T;he  Youngs  were  merely  tne  agents 
of   the  owner  of  the  preotlaes,    Rnd  '»«   tnlnk   that  the  declaration 
should  have  charged  th«»  with  thla  relationship  and  that   they 
rented  the  prexrases  with  a  nuisance  th'^reon*     Ordinarily,   an 
agent  is  liable  to  hi  a  principal   only  for  any  neglect  on   the 
part  of   tne  agent   to  perforiii   the   duties   iaposcd  upon  hia  by 
his  contract  with  the  principal.     This  general  principle  is, 
hovever,    subject  to   exceptions  and  it  h^.s  been  held  that   where 
an   agent  is  intrusted   vvith  aaohinery   or  appliances   that  are 
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inherently  dangeroue  ne  will  be  hrld  Xinble  to   a   third  rer»on 
injured  thereby  iriiere  •uch  agent  has  not  exercised  ircycr  care 
in   tbe  manffigetsent  and  oontrcl  of   such  inotruxuentalitiea.     This 
liability  of  the  agent  is  b&sed  upon  "hie   ocnauon  law  obllgatJbna 
to  ae  use  that  wLloh  he  controls  tia  net   tc   injure  others. 
That  oblifc:ntlon   is  neither  Increased  nor  dlainiehed  by  his 
entrance  upon   the  duty  of  the?  a^^ency,   nor  can   it»   brei^ch  be 
exeused  by  the  plea  thut  hie  princiral    ia   oharseabl «* , « 
Boird  £t  £1.  V.   i^hipman ,    132   111,   16.     The  deolaretion  does 
not  charge,   ne  contended  by  counael   for  plaintiff,    x-hat 
parts  of   the  preciises   in  question  were  under  the  direct  con- 
trol,   operation  and  xoann^enent   of   the   defenUanta   and   each  of 
them,      the  allegation  of    the  declaration,    as  it  appears  on 
page  a  of   the  obatract,    ia   t.ii»t    tne  pre:aides    "were   under   di- 
rect control,   ownership,   operation  and  otanagafeent   of   t.he   said 
defendants,   and  each  of   th-sia," 

The  Tery  essence  of   the   claim  againat  the  Youngs 
is  that  th«y  vere  liable   to  plaintiff  because  tuey  were   in 
control   of  the  preaiises  as  agents  and  had   rented  thein  with  a 
nuisance  thcrecn;    as  to   them  proof  of   these  facte  wns  neces- 
sary before  judgment  could  be  ren,^;ered  .^gainst   them,      •A 
deolarntlon  «rbioh  falls  to   state  a  faot  whose  existence  is 
necessary  to   entitle  the  plaintiff  to   reworer  dops  not 
state  a  cause  of  action,"     Beveridge  v.    Til inois  yuel   Com- 
pany.   285   111,   31;    aargent  Co.   ▼.   3aubli :-.    ^.16   111.    428. 

While  it  may  be   true,    «b  asserted,    that  the 

Youngs  were  not  excused  from  liability   to   plaintiff  by  the 

siSY*  fact   that   they     ere  a^iente   of    the  owner,    it   ^^as  noces- 

that 
sary  to  allege  and  prove/their  liability  did  arise  out   of 

their  relationship   to    the  prsiaises.      The   connection   and   re- 

lationuhip  charged  ia   that  of  cvmership  and  this  charge  is 

not   supported  by  the  evidence. 
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%hil«  oth«r  quest  ioaa  arc  argued  we  thlnJc  no 
ether  reversible  error  was  ooastiitted  in  the  trial  of  the 
eauss. 

For  the   error  of   the  court  in  refusing  to  aia- 
■ulss  the  cauae  as  to   the  defendants  Villiasi  K,   Young  and 
Oeorge  h.    Young,    the  judgnent  of   the  trial    court  will  be   re- 
Tersed  and  the  cause  reusanded  to   that  court  for  a  new  trial. 
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KR.  PKBSIDIHO  JU3TICE  I)}?VKR 
DiCLIVKRRD  THK  OPIHIOK  OP  THX  COimT, 


TJtils  Is  an  appeal  by  defendant  from  a  Jud^jaent 
of  the  Kunloipal  court  in  fsTor  of  plaintiff. 

OD  January  31,  1^16^   Adoljlx  G.  iieisler  executed 
and  delivered  to  plaintiff  a  proiQiaaory  note  for  the  sua  of 
^OCO.  Before  delivery  of  the  note  to  plaintiff  the  defend- 
ant placed  hie  naae  on  the  back  tlxereof  ae  an  accosimodation 
endorser.  After  the  delivery  of  the  note  to  plaintiff,  the 
owker  thereof,  Adolph  G.  Beialer.  informed  plaintiff •& 
president  and  treasurer  that  he  desired  to  pay  the  note  in 
installments  instead  of  waiting  until  its  maturity  and 
thereupon  the  following  agre«Bent  was  endorsed  upon  the  hack 
of  the  note  and  signed  by  Adolph  G.  Beisler  and  Charles 
7.  Beisler: 

"I  hereby  agree  to  make  monthly  payments  on 
account  of  this  note  of  $100   per  xnonth  starting 
Uaroh  50th,  1913,* 

A  Judgment  was  taken  on  the  note  aj^ainst 
Adolph  C.  Beisler  in  the  liunioipal  court  DeoeiiA>Gr  5,  1914, 
under  a  warrant  of  attorney.  Keither  the  Jud^aent  nor  the 
note  has  been  paid.  The  note  fell  due  on  Saturday  and  on 
the  konday  following,  being  February  a,   1914,  an  agent  of 
plaintiff  attempted  to  present  the  note  for  payment  at 
Adolph  0.  Beisler* s  residence  in  Chicago.  This  agent  testi- 
fied that  he  presented  the  note  at  Ho,   XZOA   Berth  aawyer 
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artnue;  later  in  his  testimony  he  corrected  thie  atateasent 
by  saying  that  he  presented  the  note  at  No.  IHAA   Sawyer  aye- 
nue.  He  testified  further  that  the  name  "Beisler**  appeared 
en  a  anall  card  at  the  entrance  to  the  premises;  that  he  was 
unable  to  gain  ad;^ittance  to  the  house  or  to  present  the 
note  to  Beisler;  that  he  then  informed  aohroeder  of  his  in- 
ability to  present  the  note  to  Beisler  and  that  defendant  heA 
stated  to  the  witness  that  Beisler  had  a  tea  and  coffee  route 
and  was  out  a.08t  of  the  time  during  the  day;  that  he.  de- 
fendant, knew  where  Beieler  could  be  found  and  that  he  would 
see  him,  tell  him  about  the  note  and  try  to  get  him  to  pay 
it. 

The  Jury  found  the  issues  for  the  plaintiff  and 
the  defendant  insists  here  that  the  court  erred  in  not  giving 
a  peremptory  instruction  for  the  defendant,  for  the  reason 
that  nc  showing  was  nnde  of  due  presentment  of  the  note  to 
the  maker  for  payment,  and  that  further,  the  defendant,  as 
endorser,  was  disohnrged  of  liability  because  the  payee  and 
maker  of  the  note  had  materially  altered  it  without  his,  de- 
fendant's, consent. 

The  evidence  heard  upon  the  trial  tends  to  prove 
that  the  plaintiff  made  an  effort  to  present  the  note  for  pay- 
ment to  the  maker  thereof.  No  place  for  payment  or  for  presen- 
tation of  the  note  is  designated  in  the  note  itself.   Under  ejec- 
tion 82  of  the  Illinois  Kegotiable  Inatrumente  Law  the  presen- 
tation of  a  note  «4ien  due  to  the  maker  tlnereof  is  dispensed  with 
when  such  presentation  cannot,  after  reasonable  diligence,  be 
made,  and  also  an  endorser  of  a  note  may,  under  this  section, 
waive  the  presentation  of  such  note.  Ho   far  as  the  record 
shows,  the  agent  of  plaintiff  made  some  effort  to  find  Adolph 
G,  Beisler  and  to  present  the  note  to  him  for  payment,  and 
lAiile  his  testimony  is  somewhat  vague  as  to  his  knowledge  of 
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Bei8l«r»t  place  of  reaidenc*,  we  think,  on  the  whole  record, 
that  there  was  some  STidenee  of  an  attecipt  on  the  part  of 
plaintiff  to  present  the  note;  whether  due  diligence  was  used 
by  plaintiff  in  this  attempt  was,  on  the  eridenoe,  a  question 
of  fact  for  the  determination  of  the  Jury.  There  is  cTidence 
to  the  effect  that  the  defendant  said  he  knew  ^ffhen  and  where 
be  could  find  Beisler  and  that  he  would  see  him  imd  endeavor 
to  get  hija  to  pay  the  note.   There  is  some  eridenoe  in  the 
record  tending  to  prove  diligence  in  the  presentation  of  the 
note  and  alec  that  the  defendant  hixaself ,  by  his  promiso  to 
see  Beisler  and  inform  him  of  the  demand  for  payment  of  the 
note,  waived  any  riglit  which  he  might  have  had  to  require 
aoro  diligent  efforts  on  the  part  of  the  plaintiff  to  pre- 
sent the  note  to  Beisler. 

i  >^ay»on8  on  Kotes  and  Billy,  582. 

"Demand  and  notice  oiay  be  waived  by  an  act  of 
the  indorser  calculated  to  put  the  holder  off  his 
guard,  and  prevent  him  from  treating  the  note  ae  he 
otherwise  would  have  done," 

A  more  difficult  question  is  presented  vdien  wo 
oomf  to  consider  the  point  made  by  defendant  that  by  a  sub- 
sequent agreement  the  original  contract  .'as  altered  by  the 
maker  and  the  payee  of  tho  note,  without  defendant's  coo- 
sent.   It  is  conceded  tuat  the  agroMuent  for  the  payment  of 
the  note  in  monthly  installtrients  was  placed  upon  tho  baok 
of  the  note  after  its  endorsement  by  defendant.   Defendant 
insists  that  the  alleged  alteration  releases  him  from  his 
liability  on  the  original  contract}  that  the  agrooment 
changed  the  original  contract  from  a  sole  obligation  of  tho 
Baker  to  tho  joint  and  several  obligations  of  Adolph  G. 
Beisler  and  Charles  T,  Be4sler,  and  also  that  the  agreement 
changed  the  time  of  payment  of  the  note.   The  making  of  the 
original  note  and  the  endorsement  thereof  by  defendant  con- 
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stitut«d  a  valid  and  binding  oontraet  between  tjbie  parties 

thereto  and  it  is  insisted  by  plaintiff  that  the  subsequent 

agreement,  being  without  consideration,  was  unenforceable 

and  did  not  therefore  alter  the  contract  originally  entered 

into. 

^^  IfiHey  T^.   itewart,   9   tSiheat,   680,   the  court 

said: 

"Ko tiling  can  be  clearer,   both  upon  principle 
and  autnority,   than   the  doctrine   that  the  liability  of 
a  surety  is  not   to  be  extended  by   iJKplioation  beyond 
the  terms  of  his  contract.      Xo   the  extent  and  in  the 
manner  and  under  the  ctrcuEutsnces  pointed  out   In  his 
obligation  he  is  bound,   and  no  furtner.      It   is  not  suf- 
ficient  thi^t  he  ruay   sua  tain  no   injury  by  a   change   in 
the  contract,   or  that  it  may  even  be  for  his  benefit. 
He  has  a  ripht   to   stnnd  upon  the  very  terras  of  his  con- 
tract;   and  if  he   does  not  assent   to  any  variation  of 
it,   and  a  variation  is  ciRde,    it   ia  fatal," 

Section  124  of  the  Illinois  Negotiable  Instru- 
ments Law  provides: 

"Any  alteration  -which  changes   the    date,    the  sua 
payable,    either  for  principal    or  interest,    ttie  time  or 
place  of  payment,    the  number  and  relations  of  the  par- 
ties *    #   *   »  or  any  other  change  or  addition  wliich 
elters   the   effect   of  the  instriiment   in  any  respect  is 
a  material  alteration,* 

^  Heldman  v,   Gunnell  ,   201    111,  App,   172,   re- 
lied upon  by  defendant,    the  court  held  that  a  written  a, res- 
nent  attached  to  a  promissory  note  which  extended  the  time 
of  payment  of   the  note  by  providing  that  it  might  be  paid 
at  the  rate  of  $50  a  month,   constituted  a  material  altera- 
tion of  the  contract  of   the  parties;    the  attached  agreement 
was  executed  concurrently  with  the  note,  and  the  court  held 
that  it   therefore  became  a  pert   thereof,    and  together  with 
the  note  constituted  the  contract  of   the  parties.     These 
are  oases  and  text  authorities   to   the  effect   that  a  surety 
siay  be  released  by  the  alteration  of  a  contract,   even  iriiere 
it  appears  that  the  alteration  operated  to  the  benefit  of 
the  surety.      Johnston  v,  Kay,   72   Ind.  239;   TJaniel,   K,    I. 
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3eo.  151.  Counsel  for  plaintiff  has  not  called  our  attcm- 
tlon  to  any  case  or  authority  which  tende  to  show  that  the 
alteration  here  oomplalned  of  was  ijBfliaterial. 

Was  t^ie   subsequent  agreement   niiich  was  placed 
OB  the  hack  of  the  note  without  consideration?      Was   it 
collateral    to   the  note  and  was  it  unenforceable  as  against 
Adclph  G,  Beleler  and  Charles  F.  Iteialer?     The  plaintiff 
insists  that  this  R^remient   was  without   con »i deration;    that 
it  was  unenforceable  and  therefore  did  not  in  any  way  alter 
the  original   contract.     The  agreement  between  the  Baker  of 
the  note  and  the  Beislers  did  not  on  its  face  purport  to 
waive  any  interest   that  might  becoioe  due  under  the  original 
contract.      Adolph  0,  Beisler,    the  aaJcer  of   the  note  as  it  was 
originally  drawn,   was  legally  required  to  pay  the  note  only 
when  It  beoane  due.     The  agreement  referred  to  shows  a 
premise  on  his  part  to  meet  his  original  obligation  at  a 
different  and  earlier  tiBie.     His  promise  to  pay  the  note  In 
monthly  installiuents   is  not   supported  by  any  promise  of  the 
plaintiff  other  than  his  implied  agreemcait  to  receive  the 
payments.      If   this  subsequent  agrecsjaent  is   supported  by  suf- 
ficient consideration  arid  is  enforceable  against  Adolph  G. 
Beisler,   then*   ipso  faoto,   it  changes  the  original  contract 
and  the  surety  'would  thereby  be  released  tlierefrom.     The 
subsequent  agreement   was  not   con temjo ran ecus  with  the 
making  and  delivery  of   the  original  contract;    it  was  laadt 
and  entered  into   some  days  after  the  delivery  of  the  note 
to  plaintiff  and  it  cannot  therefore  be   said  to  be  a  part 
of  the  original  contract. 

Our  attention  has  been  called  to  oases  which 
hold,   as  stated,    that  agreements  jmodifying  contracts,   even 
in  oases  where  a  surety   is  benefitted,    thereby  releases   the 
surety  from  such  contracts;    but   these  are  cases  where  a 
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aodiflcation  was  made  oonourrently  with  the  execution  of  the 
oriitinal  agreement  and  henoe  beoaae  a  part  of  the  original 
contract,  as  for  inatanoe  in  the  cave  of  Heldiaan  v.  Ounnell, 
201  111.  Apj).  X7ii,   where  a  memorandum  attached  to  a  note  at 
the  tiae  of  its  execution  was  detached  therefrom,   aection 
24  of  the  Illinois  Negotiable  Instruments  law  provides  in 
effect  that  consideration  will  toe  presumed  as  to  eyery  per- 
son whose  signature  appears  upon  comiaercial  paper.   The 
subsequent  agreeiTient,  even  though  it  appcare  on  the  back  of 
a  negotiable  instrument,  does  not  in  our  opinion  render  it 
commercial  paper  within  the  purview  of  Section  'd4   of  the 
aot.   In  and  of  itself  the  agreement  was  not,  as  we  have 
stated,  an  enforceable  part  of  the  original  note,  and  it  is 
therefore,  in  the  eye  of  the  law,  not  a  part  thereof.  The 
promise  of  Adolph  G.  Beisler  to  pay  the  note  in  install- 
ments before  it  beoamedue  is  unsupported  by  a  consideration. 
The  Judgment  of  the  Municipal  Court  will  be  af- 
firmed. 
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Aii--/i^,  PJWil  IsSmilClPAI,  COURT 
Oy  CiilCAGU. 


MR.    WlKSIDIirC   JUUtrCE   DEVKR 
WSLIVlSRJirD  THS  OI^IKION  0?  THK  COURT. 


The  rl«ly>tiff8  brought   ti-iit   in   the  Municipal 
oourt   of  Chicago  Rftainst   louia   T,   Hopkins  and  Ceorge  K. 
Hollingeworth  to  recover  a  jud^pient  for  cosoaisdions  and 
aerTiees  rendered  as  tgg.!   catate  agents   in  bringing  about 
an  exchange  of   rual   eatiite  oetween  defendants  and  one 
Bulda  Antler.     The  ault  wrb  originally  brou£ht  ty  the 
plaintiff  P.   L.   Hurlburt.     By  an   oararided  »t6.tement   of 
clain  yrai;k  C.  T:cepice  wag  amde  an  additional   party  plain- 
tiff.    On  n  trial   of  the   iEBucs  p  Jud^iient  v&t  entered  in 
favor  of  the  plaintiffs  for  the   arum  of  $1,0C0,    and   by 
thie  appf?al    the  defendants  eeeic  tc  reverse   this  judgment. 

On  behalf  of    the   defcndnntai    it    is   insisted 
that  the  verdict  was  tranifeetly  against   the  weight  of   the 
evidence  Introduoed  en   the  trial   nnd   that  plaintiffs    i*er« 
not  duly  licenoed  by  the  City  of  Chicago   to  carry  on  a 
real    estate  brokerage  business.     The   evidence  which  is   in 
soae  respects  conflicting  tends  to  show  that  one  lerlman, 
for  sometime  employed  as  a  salesman  by  plaintiffs,    »hc  ara 
regularly  licensed  real    estate  brokers,    introduced  the 
plaintiff  Hurlburt   to   the   defendant  Hopkins,    also   in   the 
real    estate   business  and  who  had  a  certain   parcel   of   real 
estate   which  he  had  informed  1  erlaian  he  desired  to    sell. 
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The  parties  had  met  at  m,  bunk  for  the  purpose  of  arrang'ing 
a  86000(1  nortgag*  tranBaction  in  vhioh  the)-    A(grp  intcjrestcd, 
Hurll>urt   testified  that   the  defan<lant  hnpkln*   etcited  tc  hla 
in  substance  that  he,  );ppkin»,   woulo   liJte  to  hare  itrinian 
dlBpose  of  the  preBiiees  for  hici  and  if  poasih)  f.  to  an*ange 
a  deal   lor  the  exchange  of   the  prcpfirti«»  between  him,   iiop- 
kins,    evd  e  hre,   Antl«>r,      The   eviat^roe   shows   that  fcrs. 
Antler  wae  a  olient  of  plaintiffs. 

Hurlburt'a  teetiaiony   is  corrobor«it«d  by  that  of 
Ferlman,   who  testified  thet  on  f   frxor  occasion  Hopkins  had 
said  to  aim  that  he  had  several  piecey  of  property  wiiioh  hs 
vlehed  to   either  sell  or  exchftnge,   and  that  he,  hopkina, 
submitted  property   looateci  «it  L'iiand  »xid  '//inches ter  avenues, 
at   the-   sa&tc   time  (jiving  hie   carl  to   the  ^ritness  «inc   saying 
to  Lim,    "If   i  oould  dc  anything,  for  iiim  why  ht  would  Oe  glad 
to   work  with  us;"   that  he,    the  nitness.    told  Kopkirss   that 
he  was  in  the  eraploy  of  plaintiff  nnd   thftt  he  gav«;  hi» 
plaintiff's  busineos  cftrd.     lerlcian  also   testified  that  two 
days  after  the  l&tt6r  conversation  he  infortn^d  Isrs.   Antler 
of  Hopkins'    desire  to   ©xchang«  his  property  and  that   she 
requested  hici  to    show  her   the   building;    that  he,    the  vfinnesf, 
called  on  Hopkins   the  saoie  day  and  informed  hira  of  Mrs. 
<\ntlor«8  interest  in  thfe  proposal;    that  Hopkins  th<»n  said 
tia&t  if  a  oaitablH  arr^tngfuent  could  be  /ti&de  he  probably 
would  be  interested;    Uiixt  Hopkins  called  up  persons  living 
on   the  preiaiees,    requesting  thoa»  to  per^iit   th<f  »vitness  and 
Mrs,   Antler  to  view  the  property;    that  on  the  following 
day  the  witness  and  krs.  Antler  exf>iuined  the  pra'iiises  and 
that  y.r».   Antler  said  she  would  entertain  a  deal   if  it 
could  be  made  along  lines  which  she  thought  were  right; 
that   subsequently,   on  the   same  day,    she  made  a  definite 
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proposition  for   the  exchange   of  h«r  property  for  thut  of 
Hopkins',   and  tuat  he  rej^orted  tiiis   offer  to  Hopkins,   who 
said  that,  he  di.dn*t   think  offhand  that  a  deal   ooiad  be  made. 
but   that  he   didn't:   care  to    turn   it   do«rn  at    that    time;    tiriat 
Hopkins   said  he  had  a  partner,    the  defendant  Hollingsworth, 
who  had  an   mtereat   in  tne  premises  and  that  he  would  report 
the  mattsr  to  him;    that  one  or  two   days   thereafter  the  wit- 
ness  again   interviewed  Hopkins,    who   submitted  a  counter 
propoaitioi)  for  the  exchange   of   th«  properties;    that  he  re- 
ported this  proposition  to  Urn,  Antler,   wno  refused  to  ac- 
cept  it;    that   she,   howe/er,    requested   the  witness   to  again 
endeavor  to  procure  Hopkins   to  accept  her  first  proposition; 
that  he  called  on  Hopkins   the  next   day  and  reported  to  hia 
what  Mrs.   Antler  nad  said  and  that  Hopkins   refused   to  accept 
her  offer. 

Ferlnoajn  further  testified  to    subsequent   con- 
versations with  iSrs.   Antler  in   the  course  of   which   she  in* 
foxroed  him    (,hat   she  "was   dealing  with  Hopkins   for  an   excxxange 
of   the  proptsrty;    tnat  he,    the  witness,    telephoned  !  opkms 
and  infonned  him  that  he  knew  of   the  dealings  between  Hop- 
kins and  T/rs.   Antler  and  that  "in  case  they  xnade  an  exonang* 
i        that  I  was   entitled  to  my  brokerage  fee;*    that  Hopkins  re- 
plied that  he  dia  not  know  that  he  was  going   to  sake  an   ex- 
change and  be  inquired  as   to  the  brokerage  fee  of  plaintiff 
in  the  event   that  a   deal   should  be  oons^unfflated;    that   he, 
plaintiff,    said  his  brokerage  fee  would  be  ^1,000,  2i  per 
cent  of  140,000,    the  value  of   the  property  which  Hopkins 
proposed  to  exchange;    that  he,   the  witness,    was  willing   to 
make  concessions   to   Hopkins,    but   that   the  least   possible 
auount   Uiat  he  could  accept  for  his   services  was  I^SOO; 
that  Hopkins  replied  thereto   that  he  "couldn't   see  his  way 
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clear   to  m&ke  the  d^sal   in  accordance   vith  our  proper ition," 
Vo  turtJn&r  d«&lli3g«  or  ccnT«rsations  war*  had  l>etween  tJae 
parties.     The  r<(vid«no«  di«cl0909  that   eub sequent ly  ura. 
Antler,   hoj^kinu  and  hollinj^uvortiri  excijiingcd  their  respec- 
tive propf^rtles. 

vii€  iittferidant  Hopkino  ccntraclicta  in  seterial 
respecte   the  tettiji>cny  of  terlman  and  Hurlburt.      W«  think, 
however,    tiiere  was  eviuenoe  in   the  record  which  oupports 
the  verdiov   of   the  jury,      fhile   this   evidence   in  material 
respects  ia  positively  ccntradicted  by  teetimony  offered 
by  tlic   Jefondaiittj,    trie  jury  were   in   a  better  position    to 
deteixiine  xui»  question  of  fact   than  are  we. 

It   ia  elKo    insisted    that  Ferlmen,    in   the   trans* 
actions  referred  tc,   waa  acting  for  himself  and  that  he  was 
not  the   employee  of   the  plaintiff.      This   is  also  a  disputed 
question  of  fact  and  there  is   substantial   evi<ience  in    the 
record  tn   8upi>ort  &f    uhe  po&ition  of  plaintiffs  that  t'erlmaa 
was  acting  fr.r  tiiem  as  their  agent.     On   this  point  1  erlman 
testified,    "All    of   thy  couaaissionw  went   iv    the  fira  of  it,   L, 
Hurlburt  d   Co,,    ana  the;/  paid  me  a  share  of   the  proceeds;  aiy 
share  was  50 j^," 

Hopkins   testified  as  follows:      '*$40«0C0  iiight 
have  been  mentioned  by  ^e;    tuat   was   the  value   I  held  it  at, 
on  th«   exOiiange  basis."      «hile  it  is  evident,    if  lerlman^s 
testimony  be    true,    taut    tue   defendant  by  ugreement   oould  havs 
bscB  released  fr^m  plaintiffs'    olaisi  by    the  payuent  of  ;^5uO, 
they  refused   to  accept  this  offer,   and  the  Jury  under   the 
cirouffl'atancss  'vere  perraitted  to  award  plaintiffs   the  suffi  of 
11*000,   being  2jt  psr  cent  of  the  exchange  value  of   the 
property.        I,aw  v.    j^re,    238   ill,    360, 

Jic  reversible   error  was  ooaunitted  by  the   trial 

court   in   the  matter  of   refusing  to  give  instructions   to   the 
Jury.  A^VimED, 
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KOKHRIirO  yjlCHINE  COMPAHY,  ^2  1  2    T     A        K  4  '7 


a  corporation. 

Appall  ant, 

AETNA  ACGIDEMT  ft  IIABn.ITY 
a  oorporation, 

Al^ellee 


AI'Pl^AJ.  ?K01I  MWIICItAL 
COmiT   OP  CKICAOO, 


ItR.   IBKalDIMO   JUaTlCE  DEYM 
DBLIVERSD  THK  CPIMIOIJ   OK  TH3E  COURT. 

This  i»  an  appeal  from  a  JucU'^ent  of  the  lHu* 
nlcipal  oourt  of  Chicago  In   favor  of   tim  defendant* 

Oa  April  18,    1916,   Hannan-Uo Donald  Company,   a 
copartnership,    entered  into  a  written  contract  with  the 
State  Highway  Commidsion  of  Illinois   to  construct  a  stiite 
aid  road  in  Cook  County,    and  on  Hay  12,   1916,    the  defendant, 
as  surety,    executed  a  bond  conditioned  upon  a  proper  perform* 
anee  of  the  contract  and  the  paynent  by  nannan-Ko Donald  Com- 
pany of  any  monays  due  for  machinery,    etc,,   furnished  them 
to  be  used  in  the  oonst:ruction  work  required  by  the  con- 
tract. 

The  Chicago  office  of  plaintiff,  Koehring  Ka- 
ohine  Company,   a  VTisconsin  corporation,    during  the  year 
1916  was  under  the  control   and  management  of   its  District 
Kaaaser,  one  George  E.  Hillsman,  who,   in  writing,  had 
agreed  to  devote  his  whole. time  to   the  seryioe  of  plain- 
tiff,  for  which  he  was  to   receive  a  salary  and  commissions. 
On  August  16,   1916,   Hillsman,   acting  for  plaintiff,    sold  a 
concrete  mixer  to  Bannan-KcDonald  Company,   which  was  used 
by  thttii  in  the  work  required  of  them  under  the  contract 
with  the  Highway  Commission.      Under  the  written  contract 
for  the  sale  of   the  concrete  mixer  the  purchasers  agreed 
te  pay  therefor  a   total    sum  of  $2,375;      $573   of   this   sum 
was  paid  in  cash  and  the  balance  by  the  execution  and  deliv- 
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cry  of  thr««  promiaoory  notes  for  $600  eacii  due  60,  120 
»nd  180  day*  from  <l»t«  of  ^ill  of  lading.  The  notes  were 
11   dated  September  19,  1916,   Under  the  terms  of  the  oon- 
tract  plaintiff  retained  titl«»  to  the  machine  until  all  tha 
payments  referred  to  wsre  mnde  and  it  reseryed  to  itself 
therein  the  rifiat  to  take  possession  of  the  property  at 
any  tims,  with  or  without  l«gal  proceedings »  if  the  pur- 
chasers failed  to  comply  with  their  agreement.  The  machine 
was  deliTored  to  Ha« nan -:^c Donald  Company  and  was  used  by 

them  in  the  construction  work  for  the  highway  Coauaitision. 
The  sum  of  $575,  due  under  the  contract,  was  paid  by  them, 
but  they  defaulted  in  the  payment  of  the  three  promissory 
notes  for  the  total  sum  of  11,8(0,  and  the  plaintiff  seeks 
in  this  action  to  recover  the  amount  due  it  by  bringing  suit 
on  the  bond  executed  by  the  defendant. 

The  evidence  tends  tc  prove  that  as  early  as 
September,  1916,  the  plaintiff  knew  of  the  financial  irre- 
sponsibility of  Mannan-MC Donald  Company.   No  effort  was  mads 
by  it  to  get  possession  of  the  machine,  which  it  clearly  had 
the  right  to  dc  under  the  contract.   In  the  spring  of  1917  a 
receiver  was  appointed  and  took  possession  of  all  the  prop- 
erty and  assets  of  Hannan -McDonald  Company,  axnong  wr^ich  as- 
sets was  the  concrete  mixer  in  question.   On  June  29,  1917, 
the  receiver  sold  the  concrete  mixer  to  3.  K.  Adams  &  Company, 
This  sale  was  negotiated  by  Hillsman,  the  District  manager  for 
plaintiff,  who  received  a  commission  of  #577.50  on  the  sals. 
The  trial  Judge  found  as  a  fact  that  defendant  had  no  knowl- 
edge of  the  existence  of  plaintiff's  rights  under  the  condi- 
tional sales  contract  until  June  24,  1917,  after  the  machine 
had  been  sold  to  3.  r>,   Adams  A  Company.   «hile  there  is  some 
dispute  in  the  evidence  as  to  this  fact,  we  think  on  ths 
whole  record  the  evidence  preponderates  in  favor  of  the 
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correctn«B«  of  the  conclusion  of  th«  trial  court,   it  ia 
oonc«d«d  in  th«  record  that  the  macliine  at  the  time  it 
««•  aold  to  3,  R,  Ad«jB8  A  Company  was  equal  in  v*lue  to 
the  amount  of  plaintiff »»  claixa.  The  eridenoe  further 
tenda  to  ahow  that  on  Kay  25,  1917,  eeveral  montha  after 
the  plaintiff  beeaae  aware  of  the  inal>ility  of  Hannan- 
koDonald  &  Company  to  meet  their  obligations,  and  about 
a  month  before  the  sale  of  the  concrete  mixer  to  S.  R. 
Adaas  &  Company,  the  plaintiff  made  a  demand  in  writing 
upon  the  defendant  to  pay  the  amount  duo  on  the  three 
notes.  The  plaintiff  did  not  have  the  actual  possesaion 
of  the  concrete  xaixer  at  any  time  from  the  date  of  ita  de- 
llrery  to  Hannan<»£iiei>onald  Company  until  its  aale  by  the 
receiver  to  s.  H,-  Adams  &  Ccapany,  nor  doea  th.e  evidence 
diacloae  that  the  plaintiff  made  any  effort  whatsoever 
at  any  time  to  gain  poaaeaaion  of  the  property  which  it  had 
a  clear  legal  right  to  take,  and  which  if  taicea  by  it  would 
have  enabled  it  to  extinguish  the  indebtedness  which  the 
defendant  in  this  action  ie  called  upon  to  pay. 

It  is  insisted  that  plaintiff  waa  not  required 
to  re-posaeas  itself  of  the  concrete  ciixer  in  order  to  pro- 
tect defendant;  it  ia  conceded  that  the  law  irapoaea  upon  a 
creditor  the  duty  of  exerciaing  ordinary  diligence  in  pre- 
serving aeouritiea  in  his  handa  which  are  applicable  to  a 
debt  for  which  another  is  surety,  but  it  ii}  contended  that 
such  creditor  ia   not  required  to  exercise  active  vigilance 
witli  respect  to  securities  which  are  not  in  his  hands,  and 
it  ia  said  that  the  trial  coturt  failed  to  recognize  the  all- 
important  distinotlon  between  collateral  security  "not  in  a 
creditor *s  hands,  or  in  his  possession"  and  those  which  ere 
in  his  hands. 
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liany  cases  are  cited  Acd  elaborate  quotations 
are  contained  in  the  briefs  of  covinsel  for  plaintiff  in  sup- 
port of  their  contention,   in  the  oases  of  Fuller  et  al,  y, 
Toalinaon  Broa..  58  la.  111,  and  Maasey-Harris  Cc.  ▼,  Graham, 
12  West.  1.  Hep.  (Canada)  593,  the  sureties  sued  wers  par- 
ties by  gunxanty  or  endorsement  to  certain  written  agreeiaents 
given  to  secure  payments  required  under  conditional  aales  oon* 
tracts.   In  the  Massey-Karris  Co.  case  the  court  said: 

"Looking  at  the  agreements,  it  app<>ars  that  the 
exrresBion  used  is,  'I  prcnise  to  pay,'  the  leg«l  con- 
struction of  which,  thoui^h  they  are  not  promissory  notes 
(New  Hamburg  Manufacturing  Co.  v.  Weisbrod,  4  W.  L.  R, 
125;  imports  a  Joint  and  several  liability,   (Clark  v. 
Blacks  took,  T?olt,  474.)   On  the  face  of  the  instrument 
Oraham  was  liable  severally  for  all  the  agreements  and 
conditions  to  which  Giffen  ^tss  liable.   The  evidence  of 
the  relation  of  principal  and  surety  makes  Oraaam's  lia- 
bility only  secondary  to  Giffen's.  The  law  imposes  no 
duty  on  the  plaintiffs  to  sell  before  having  recourse  to 
Giffen,   Cn  the  other  hand,  they  are  entitled  to  enforos 
the  pros&lse  to  pay  (per  Burton,  J,  A.,  in  .aawyer  v, 
Iringle,  18  A.  R,,  at  p.  2^7.) 

"I  cannot  interprst  the  condition  thst  they 
shall  retake  and  resell  before  having  recourse  to  tne 
surety.   This  v/culd  imply  a  condition  precedent  to  the 
liability  of  the  surety  not  recognised  by  law  or  the 
langURf^e  of  the  aj^reement:   DeCclyar,  p.  >^1^,     The  lia- 
bility of  the  surety  is,  1  held,  to  pay  ims&ediMtely  on 
default  by  Giffen,  snd  the  surety's  right  to  have  the 
transfer  of  any  security  would  ^e  the  title  and  evidence 
of  ownership  of  the  vendors  of  the  chattels. 

*I  do  not  think  that  the  provisions  of  Sec,  6 
of  C.  0,,  1698,  Ch,  44,  prevent  an  assignment  of  the 
right  of  the  vendors  of  the  ch^ittels.   It  is,  I  think, 
the  duty  of  the  vendors  to  protect  the  security  by  regis- 
tration; but  I  think,  nlao,  it  ia  no  more  his  duty  to  en- 
force his  right  of  resale  than  it  is  the  duty  of  the 
creditor  to  soil  under  the  power  of  sale  in  a  mortgage 
before  recourse  to  a  surety  for  the  mortgage  debt,   in 
oth  r  words,  it  is  the  duty  of  the  creditor  to  rrffpr't 
the  security  so  that  the  surety  can  enforce  it.   in  the 
present  case  T  find  no  evidence  for  the  defendant  that 
the  plaintiffs  have  neglected  any  active  duty  wraoh  by 
law  or  the  terms  of  the  contract  was  imposed  on  them," 

In  the  Fuj ler  case,  supra,  the  court  said: 

■The  plaintiffs  arc  charged  siraply  with  negli- 
gence, and,  in  our  opinion,  tiie  defenaants'  position  is 
not  tenable,  ♦  *  «  »   We  have  a  case  where  the  holder  of 
paper  who  has  a  lien  upon  personal  property  for  security, 
but  is  charged  with  no  responsibility  for  its  custody  or 
care,  fails  to  enforce  his  lien,  and  the  security  is 
lost,  09   have  seen  no  case  which  goes  to  the  extent  of 


•S  'ill  Si2lf  ^^  •         '^^^    -'^   ®*    . .eoTg  noft.-UL— T 

-Ti^i   ^i»w   r>»ws   Bi»i     »  .       3    (abAttAO)    ,<lt  +J9l   fii 

■  ~i- 
>aoo  sbXac    Ximoii  t^noo  XiM.tii.  boiXup^r  mSa9aczmq,  atuo^*  oi  atVia 

iblmt    iXU^9   1»tiJ    91**0    .02  •l'»f  K«Y»«»j>ii  tifi    nl       .«10i>T^ 


T  I*    .r 


•ta'^WAt. 


-All   ariT      . 
no  xf'' 


<5  5XonJtT 

.       »  ♦.li  .A  at  ♦•£S£!i2i 

:.<   9auiJsi   £l&£La 


1c  etc 


-OB    O  ^.ISi    •TOCft   O 


**/iJ    *T*H..^0l?h    f.  .i;iT»    oa    iUJtil    I    BBAO    lOBBBtq 

^tf  dox.iw  viuf,   BviJOis    c'l^i  fiaJoBlsBtt  BTaxx  BllilniaXq  »xli 
*'.«l»<<^   no  i>Bso7«a  aum   joBiinoo  vai   lo  Binsl  tjiii  •xo  w«X 

tbiM  Siuoo  •Ai   •£g«S£B   ♦^■Bo  tBXXJJ^I  •xii  nl 

♦  ♦   •  •  .BXtfAiiB^  ioa 

•'•-  «    'if  C    «    BAXl    Pilw    «B({J»q[ 

hi     X3r\l:'^^4^     -.:  ?     ,BT«0 

\9  IffBiXB   9iiJ   Qc  ,leoi 


holding  th&t  such  failure  can  be  set  up  in  defense  by  a 
surety  or  guarantor,   nor  do  we  think  that   auch  ia   the 
law.      If   the   surety   or  guarantor  apprehend*   trmt   the 
•ecurity  will   be  lost,    it  is  his  privilege  to  pay  the 
d«bt  and   enforce  the  lien  himself," 

There  is  much  in  the  language  of  the  cases 
last  quoted  txaan  which  supports  the  position  of  counsel  for 
plaintiff.      It   should  bn  notftd,   however,    that   there   is  a 
marked  dlssir^llarity  between  these  cases  and  the  instant 
case.      In  the  cases   relied  upon  by  counsel  the   sureties 
were  directly  parties   to   the  contracts,  knowledge  of   the 
subtttanoe  of  which  aust  be  presumed  aa  agalnet  thesi.      In 
the  instant   case  the   suretyship  contract  ia  of  a  special 
eharaoter  and  was   '*ntored   into  under   the  authority  of 
written   statutes.     Under  the  cirouraatances  of  the  case, t as 
thsy  appear   in  evidence  and  as  the  trial   court  found   theja, de- 
fendant h«d  no  know!  ede:«  until   July  24,    1916,    of   the  «xl8teno« 
of  the  conditional   sales  contract  and  hence,    in  the  nature  of 
things,    it  was  impossible  for  it  to  protect   itself   in  any  roan- 
ner  whatsoever.      Whll«  under  the  f?»ot9  of   the  c)^.s«.   for   the  pur- 
pose of  determining  the  relations  and  rijsrhts  of  the  parties, 
the  bond  and  the  conditional    sales  contract   should  be  read 
together,    it   dors  not  follow  that  the  defendant   is  legally 
chargeable   T/ith  knowledge   of  all    of   the  terms  of   the  con- 
tract.     Defendant  was  not  a  •pa.rty  to   the  inatrument  and 
there  is  nothing  in  its  nature,   or   that   ia  otherwies  shown 
by  the  evidence,   from  v.hieh  it  majr  be  presumed   that  the   de- 
fendant in  fact  had  kno^^ledfce  or  notice  ef   its  contents, 
under  such  facts  aa  are  disclosed  by  this  record  it  would 
be  most   inequitable   to   limit   the  application  of  the  principlo 
Involved  to  oases  wtiere  a  creditor  has  the  security  in  his 
aotual  possession.   The  case  of  SchroerF^il  v.   £>haw,   3  N.   Y, 
446,    is  relied  upon.      In   that   case   it  was   said: 
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"The  defendant  was  under  no  higher  obligation 
to  collect  Che  bond  and  Aortgaije  tU&n  the  plaintiff  was 
to  pay   the  note,    and   take   tii.©   bond  and  znortgage  hiraaelf  ,* 

And  it  w«s  further  said  in   that  case: 

'*ThU8*    it  will   be    seen,    that   in   reference   to 
oollateral   securities  the  rule   is   the  saxce  as   in  ref» 
erence   to    the  collection   cf   the   debt  of    Uie  ijrj.noijjal 
debtor.      The  creditor  is  under  no  obligation  of  aoti^e 
diligence  lor   the  protection   of    tiie   uurety,    so   loii|g  as 
the  surety  hiiaself   remains  inactive. ** 

This  case*    like  others*    in  at  least  one   essen- 
tial partioulnr  is  unlike  the  case  »t  bar.     Had  the  defendant 
known  in  apt  time  of  the   existence  of   the  conditional   sales 
contract  in  question  it  cculd  hare  paid  the  amount   due  plain- 
tiff end  protected  itself  by  exercising  its  undoubted  right 
of  subrogation  to  the  rights  of  plaintiff  under  the  contract. 

In  Brandt  on  Suretyship,   3rd  ed*,  vol.   l,   chap. 

26,   p.   90'<i,   the  principle  is   stated  as  follows: 

"If  the  creditor  has  a  surety  for  the  debt,   and 
also  has  a  libu  un  pi opert^   of    the  priucipttl   fur  the   se- 
curity of  the  same  debt,   and  he  relinquishes   such  lien, 
or  by  his   act    such   lien   is  rendered  unavw-ilable  for  the 
payment  of   the  debt,    the   surety  is,    to    the  extent  of  the 
value  01'    the  lien    i.huy   loist,    disoL-irfced  frcci  liubilit/. 
This  rule  does  not   depend  upon  contract  between   the 
surdity  and  creditur,   but  results  from,  equittujle  principles 
inherent  In  the  relation  of  principal   and  surety." 

The  principle  enunciated  above  is,   we   think,    ap- 
plicable to  cases  vriiers  the  security  is  not  actually  "in  the 
hands"   of  a  creditor,  and  we  have  no  doubt  Uiat   there  can  be 
such  omission  on  the  part  of  such  creditor   to  protect  himself 
as  against  a  dishonest  or  failing  debtor  as  will  jprp  tan  to 
release  a   surety. 

It  is  a  peculiar  oiroumBtF^nce  that  Hillsman, 
the  District  Vannper  of   the   defendant,    »»s   the  active  agent 
in  procuring  a  transfer  of   the  property  dn  question  from  the 
receiver   to   a.   R.    Adams  &.  Company.      The    evidence   shows   that 
Hillsfftan  had  full  charge  of  plaintiff *s  business   in  the  dis- 
trict of  Chicago  and  his  knowledge  of   the  transfer  of  tlxe  ma- 
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chine  "by  the  receiver,   notwituetanding  the  autupritlee  and 
argument  of   ccvuaeel,   lu  fairly  chargeable  undsr  the  clrcura- 
•tanoee  cf   tnis  case   to   the  plaintiff.      It   ie  difficult   to 
underetand  .;ow  the  plaintiff  could  bt   aiiotged   »ith  tooj?led«e 
at  may  fact,   if   the  imowledge  vhioh  Billaman  had  of  the  dit* 
position  of   the  iiiaohlne   in  question   could  net  l3«   oharged 
again«t  it.     The  evidenee  ahos^a   that  he  add  the  machine,   as 
agent  for  plaintiff,    to  hannan-iiCDonald  CeiBp*ny;    that  Le  had 
full  knowledge  of    the  terais  of  tht  contract;    that  he  Joae*  of 
the  failure  to  pay   the  three  no  tee,   and  that  he  kxtev  that  the 
receiver  appointed  to    teisie  posaeaaion   of   the  aseets   cf  Kannan- 
keLcnald  Coiupany  had,    s^otig.  euch  aveuta,    te^liec  poeaea&ion  of 
the  oMCXi-iim  in  queution,        Jjilltiaian  s^ade  no   effort   en  l>ehalf 
of  plaintiff   tc  olatain  posaeesioti  of   th«f  isiachine.     The   eri- 
dence  does   dnjolose  t>A«t  lie  acquired  thf   sum  of  (!;577.50  as 
oGsaiiiiueiona  for  procuring  a  sal  <?  of  thie  seace  machine  fro* 
the  receiver  to  a,  B,   Adatas  -    CoiBptmy,      It  siRy  ho  assiuQed 
that  Hillsmaa  in  thie  la&ter  traniiiaotion  waa  not  aotinjp:  for 
plaintiff,      **hl8  fact,  however,    doca  liCt  militate  against   the 
force  cf   tiie  arjiuaent   tuat  hillamaa'a  iQiOWleat-;e  of   the  facta 
referred  to  heoasie   tue  kno.vled^c  of  hie  principal,    the  plain- 
tiff, and  i»  properly  ohargeahle   to   it.     Uiider  the  facta  it 
appears  that  plaintiff  net  only  negligently  failed   to   take 
paaaeaslon  of  the  property,    even  after   it  hyd  passed  into 
the  handa  of  the  receiver,   which  it  had  a  legal    right    to  do, 
but  it  further  appeare   that  by  affirmative  conduct  III  11 
had  placed  it  beyond  the  power  of  hla  principal  to   obtain 
poaoeaaicn  of   it.     plaintiff 'e  conduct    involved  f^or©  than 
"acre  inaction   or  paapive  negligence," 

ve  tiiink  the   evidence  ahcws  that  under  the 
conditional   aalea  contract   the  maoldne  in  que>3tion,    <i^ile 
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net  eiotually  in  the  poascBSion  of  plaintiff,  Wk»   under  its 

oonirol  in  suoL  rtanner  as  tiiat  it  could  h&Tct  tak«n  s>oun^»»» 

ion  of  it  at  any  time  between  HoTember,  1916,  and  June  20, 

1917. 

I**  BroTO  Carriage  Company  ▼.   Dowd,    156  H.   C, 

2K)7,   the  court   eaid! 

"The  creditor.    It   is   true,   must  have  the  oeans 
of   oatisf action  in  hi»  /land*  ox   under  hi6  control,    either 
a  lien  on  tne  property  or  aoaiething  e<»uivalcrt  to   it  and 
just.  a&   erffeCilYe,   ccnft^rred  by  law  or  by  agffesa>ent,   or 
a  right  with  respect   to   the  property,   which   the   law  re- 
quires hiot   to  assert  and  i^reserve  or  c<nforoe  fox    the 
benefit  of  the  endorser, ** 

There  is  aueh  force  in   the  contention  of  ooun- 
sel   that  the  plaintiff   should,   under  the  oircuaaotntnces  of  the 
esse,   be  held  to  be  in  a  sense  a  trustee  for  the  benefit  of 
the  surety,   defendant,   and  that   it  wns   the  duty  of  plaintiff, 
undtr  the  oircuni stances,   to  have  taken  possession  of  the 
property  for  the  purpose  of   enforcing  its  claim  against 
Hannan-jioiXinald  Coispany*  or,   failing  in   that,    to  hare  giren 
defendant  notice  of   the  existence  of   the  contract  and  its 
provisions  and  the  default  of  Hannan«Mo Donald  Company  at  such 
time  and  under  sikoh  cirouzs stances  as  would  have  enabled  the 
defendant  to  have  protected  itself.     Kirkpatriok  v.  Bowk,   80 
111.    122;    Hall    v.   Hoxsey,    84   III.    516;    holmes  v.    Williagjs,    177 
111.   38«. 

I**  yg^*y  ▼.  McDonald,    89  ia.    128,    a  ease  not    in 
all   respects  siiailar  to   the  instant  case,    the  court   said: 

"The  rule  is  well    settled  that  when  a  creditor 

h&e   in  hig  hands    the  uiuan  ^  of   pacing  his   debt  out   cf    the 
property  of  his  principal   debtor,   and  dops  not  use  it, 
but  ^ivea   xt   up,    the   uuxety   is   dischariied.      It  need  not 
be  actually  in   the  hands   of   the  creditcr;    if   it  be  within 
hid   control,    qo    c;hat,    by   the   exercise   of   reasoaiible   dili- 
gence he  day  have   realized  his  pay  out   of   it,    yet  volun- 
tarily and  by   supine  uc'gli^euue   x'eliiiquiitihed  it,    the 
surety   is  discharged.* 
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Th«  »bOT«  quoted  language  ole&rly  expreeaes 
the  true   intent  of    tae  iftw  when  applifid  to  fuoto   auon  as  we 
have  under  consideration  here. 

The  Judgoient  of   the  Municipal  court  vill  be 
affirmed. 
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JAKES  ?.   BlSIiOl,    Adminiatrato^ 
of   the  Estate  of   ANQIELO  ZORZ] 
deoeaaod. 

Appellant, 

THE  I'Ul.LlfAH   COMPAUt*    • 
corporation, 

Appell«#. 


]      AiiHAi  yp..Qu  nuimion  court 

0?  COOK  COUNTY. 


im,   KWSIDDfG   JUSTICE   DKVTOH 
DlLIVJfiRSI)  THB  OPINION  OF  THE  COUKT, 


fhis  is  an  appeal  by  plaintiff  froa  a  Jud^-ment 
of  the  Superior  Court  of  Cook  County  in  favor  of  the  de- 
fendant. 

the  plaintiff  as  adixinistrator  broiight  suit 
against  the  defendant  to  recover  dauagea  for  t.iie  alleged 
wrongful  death  of  Angelo  Zorxi,   On  December  lb,  1917,  the 
plaintiff  filed  a  praecipe  in  the  Clerk's  office  of  the 
Superior  court,  in  which  the  clerk  was  directed  to  iaaue  a 
summons  to  the  defendant,  the  lulloian  COir.pany,  in  a  plea  of 
trespass  on  the  case.  The  summons  was  issued  on  the  same 
date  and  the  defendant  was  directed  th<=rein  to  appear  be* 
fors  the  Superior  Court  en  the  first  day  of  the  January 
term  1918,  to  answer  unto  the  plaintiff  in  a  plea  of  tres- 
pass on  the  case  upon  promises,  etc.   On  peoember  19,  1917, 
the  plaintiff  filed  his  declaration,  vjiich  consisted  of 
seyen  counts,  in  an  action  of  trespass  on  the  cnse.   On 
January  8,  1916,  the  defendant  filed  its  plea  in  abatement 
which  set  up  that  a  Tariance  existed  between  the  vnrit  and 
the  declaration.   On  February  9,  1918,  the  plaintiff  moved 
the  court  for  leave  to  amend  the  sumuiona  which  had  been  ia- 
sued  in  the  cause  by  striking  out  the  words  "upon  promises." 
The  motion  to  amend  the  auminons  was  denied,  the  summons  was 
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wftt  quashed,   and  judgment  was   entered  in  favor  of  th«  de- 
fendant en   its  plea  In  abatement.      v;e  tnink  the  motion 
should  h&re  been  allowed. 

Chapter  XIO*   i^eotion  39   (the  Iraotloe  Aot), 
Rurd*s   Illinola  KeTised  citatutes,   1917,    page  '^'4i9,  pro- 
vides: 

"At  any  tljse  ■before  final  Judgment   in  a 
civil    jsuit,    sjwendHients  nny  be  allowed  on    auch   t»?rraa 
as  are  juot  and  reasonable,    introducing  any  pttrty 
necessary  to  be  joined  as  plaintiff  or  defendant, 
discontinuing  as   to   any  joint   plaintiff   or  joint   defendJ^nt, 
changing   the  form  of  action,    and   in   any   process,    pleading 
or  proceeding  which  may   enable   the  plaintiff   to   sustain 
the  action  for   the   claiin  for   «Jriich   it   tvas   intended   to   be 
brought  or  the  defendant  to  Bake  a  legal   defense." 

The  law  as  above  set  forth   is   substantially  the 
same  as   that  prescribi^d  in  Section  I,   Chapter  7,   nurd's 
Revised  Statutes,    1917,    on   pap-.e   58,    wrtd  Hectton  6   of   this 
chapter  likewise  provides   that  no  judgment   shall   be  arrested 
for  a  variance  between  the  orif.inal   writ  and  pleadings   sub- 
sequently filed. 

Th^re  can  be  no   doubt  that   the  plea  in  abate- 
ment filed  by  defendant  was  a  good  plea  when  filed,   but  we 
would  be  loathe  to  hold,   unless  compelled  by  authority   to   do 
so,   that   the  trial   court  hod  a  discretionary  power  to  deny 
the  motion  to  strike  the  words  "upon  profflieesi**   fr(?m  the  sum- 
iBons.     The  vexianoe  between  the  original   writ  and  the  decla- 
ration is  of   the  most   technical   character  and  it   is  not  dif- 
ficult to  believe  tnat  the  error  was  caused  by  inadvertence 
on  the  part  of  the  clerk  who   issued  the  summon a. 

IftxLle  it  may  be  conceded  that  the  defense  of 
the  statute  of  limitations   is  a  meritorious   defense.    It   does 
not  follow  frocB  this  fact   that  a  meritorious   claim   should  be 
defeated  because  of   the  variance  ^Ich  is   siaown  by  the  rec- 
ord of   this  case.      Less   than  two  months  had   elapsed  between 
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Ui«  filing  of  the  praecipe  and  the  maicing  of  the  motion  to 
amend  the  eumiuona.  and  the  written  otojeetion  to  the  notion 
to  amend  set  up  that  the  statute  of  limitations  had  run 
against  f>ny  new  suit  for  the  cause  of  action  set  forth  in 
tho  declaration;  In  other  words.  It  appears  that  a  die- 
allowance  of  the  motion  to  emend  would  put  the  plaintiff 
out  of  court.   Defendant  contends  that  by  pleading  the 
statute  of  llBiltatlons  it  has  a  complete  defenoo  to  any 
new  suit  which  might  have  Iseen  brought  after  the  dismisoal 
of  the  action,  as  prayed  for  in  its  plea  in  abatement,  and 
It  may  be  assumed  that  this  defense  was  not  avail&ble  to 
defendant  in  the  action  begun  by  plaintiff  on  the  15th  day 
of  Deoember,  1917. 

We  think  that  in  the  exercise  of  u  sound  ju- 
dicial discretion  the  court  in  this  case  should  have  al- 
lowed the  motion  to  aisend  the  suoiuons.   ihlle  the  language 
of  the  statute  above  quoted  is  that  "sjaendiucnts  ii;ay  be  r1- 
lowed%  etc.,  -ve  are  Inclined  to  the  opinion  that  this 
language  should  be  constnii^d  to  .inean  that  on  facte  euoh 
as  are  shown  by  this  record,  the  plaintiff  had  a  clear 
legal  right  to  the  allowance  of  his  motion. 

A  mere  clerical  error  en  the  part  of  the 
clerk  should  not  be  permitted  to  so  prejudice  the  rights 
of  a  party  yrho   clnime  to  have  substantial  rig:ht  of  ac- 
tion against  an  alleged  wrongdoer.  The  policy  of  the 
law  may  be  found  in  the  language  of  the  enactment  of  the 
legislature  and  tiiat  policy,  as  we  view  it,  is  that  per- 
sons having  substantial  legal  claims  against  others 
shall  not  have  their  rights  prejudiced  because  of  technical 
error  In  eltixer  process  or  pleadings.  The  record  does 
not  disclose  any  laok  of  reasonable  diligence  on  the 
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part  of  the  plaintiff  and  he  shotiiLd  be  psri^iitteci,   under 
the  circvuastaknceB  disclosed  here,    to  have  his  day  in 
court.      Xt   ia   eTident   that  p3f*intlff  intended  to  hring 
an  action  on  the  caso;    this   is   shown  by  the  praecipe  and 
the  declaration,   and  the   eufflfflons   should  Ifte  made  to  oon^ 
for»  to   this  intention,     ^iech  v.  fccAIpine,   76   111,   507. 
The  Jud^inent  of   the  Superior  Court  of  Cock 
Coiuty  will   be  reversed  and  the  cause  rcscanded  to   that 
court  with  directions   to  allow  plaintiffs  motion   to 
amend   the   eurmaons   issued   In    the   cause. 
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DELIVIERID  THi:  OHKION  OF  THK  C0U1?T, 

Tills  is  an  appeal    from  a  judrsnent  of   th«  Atuni- 
clpal   court  in  faror  of  defendant. 

The  plaintiff.   Colonial  Trust  &  iiaTings  Bank, 
brought  suit   in   the  Municipal  court  of  Ciiioago  against   the 
defenciant,   a,  H,   Coney,   doing  business  aa  0,   H.   Coney  ft 
Company,    to  recover  danagea  for  an  alleged  oonversion  of 
certain  securities. 

On  Kovmber  25,    1907,    the  plaintiff  sold  to 
defendant  a  mortgage  loan  business,    conducted  by  defendant 
prior  to  that  date,   for  the  sum  of  ♦100,000,   which  sum  was 
under  the  contract   to  be  paid  to  plaintiff  in   eight  annual 
inst.^lUietnts.     The  defendant  had  paid  1^75,000  of  the  pur- 
oliase  price  at   the  time   suit  was  brought.     The  contract 
under  vfhich  the  defendant  took  possession   of   the  business 
formerly  conducted  by  plaintiff  provided  for  the  sale  to 
defendant  of  the  good  will  of   the  business  and  the  papers 
and  correspondence  thereto  belonging;    of  all  credits   shown 
on  the  books  of   the  mortgage  loan  department  of   plaintiff, 
including  OBoneys  on   deposit  and  all  balances  due  plaintiff 
from  mortgagors  by   reason  of  certain  advanceiAienta,     The  de- 
fendant for  some  years  prior  to  Movember  26,   1907,  had  he«n 
an  employee  of  plaintiff,   which  in  addition  to   its  mortgage 
loan  buainess  also  had  conducted  a  general    banking  business 
in  Chicago,    and  the  contract   provided   that  plaintiff  and  de- 
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fttnaant  were  to  oo'^optirate  in  th«  mortgage  loan  buainess  to 
be  conducted  after  iii,e  execution  of  the  contract  by  defend- 
ant. 

tinder  the  contract   the  plaintiff  agreed  to  pur< 
chase  first  mortgages  from  defendant  from  tiae   to   time  and 
also  to  make  loans  to   defendant,    not   to    exceed  the   sum  of 
$200*000  at  tmy  one  tine,    said  loens  to  be   secured  by  first 
mortgages  on  real  estate  in  Cook  County,    Illinois. 

7ollo«dn^   the  execution  of   the  contract   the 
defendant  conducted  the  mortgage  loan    business  formerly 
owned  and  operated  by  plaintiff,   and  erithin  a   short  ttaie 
defendant,   being  in  need  of  financial  assistance,   applied 
to  plaintiff's  president  and  vice-president  for  a  loan  of 
#38,000.     Defendant  testified   taat   these  officers  stated  to 
hin  that   in   tnat   defendant  was  a  director  of  plaintiff 
they  could  not  accept  his  note,    but   that  he  could  obtain 
the  loan  by  withdrawing  mortgages  tlien  in  possession  of 
plaintiff  and  leaving  trust   receipts   therefor.     The  only 
oueation  which  we  are  called  upon   to   deteriiiine  is  vrhether 
the  trust  receipts   transactions,   which  were  continued  after 
the  delivery  of  the  first   receipts  to  plaintiff,   are  to  be 
regarded  as  loans  by  which  the  relationship  of   debtor  and 
ersditor  was  established  between  plaintiff  and  defendant. 

In  testifying  the  defend»jit,    referring  to  the 

practice  of  the  parties  under  the  oontruct,  said: 

"I  told  them  both  that   I  had  paid  out  all  the 
cash   triey  had  credited  to  ae,    and   that    1   could  not   col- 
lect  their  liabilities,    and  thac   I  needed  more  cash  or 
I   could  not   liquidate   the  balance  of   txieir   liabxlities* 
I   was  asked  now  jqbuch   I   wanted.      I   said   enough  to   pay 
liabilities  as   tuey  are  presented,      i  was   taen    Lold   that 
being  a  director  of    tne  bank   they   did  not   want  my  note 
in   tne  bank,   and  instead  of   taat   I   could  withdxraw   these 
mortgages  on  trust   receipts  and  when  I  made  a  new  mort- 
gage  I   could  tfubstitute    the  niort<,ra^e  and  take  up   the 
other  receipt.      The  next   time  one  of   these  liabilities 
was  presented  for  payii^ei.t,    if    I   didn't  have   enough 
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Boncy  in  the  banJc  I  went  oy«r  and  took  on«  of  their  oiort- 
gRgea  on  a   receipt   and  sold   it  and  they  held  my  receipt 
until    I  had  made  a  new  mortgage.      Then   I   viould  fro  over 
and  take  up  the  old  receipt,* 

at 
The  evidenec  shovs   that^tha  time  taortgages  were 

delivered  to   defendant  under  the  oontract  and  ^r  which  tru0t 

receipts  were  given,   plaintiff   required  of   defendant  financial 

statei&ents   shov^ing  his  financial   condition  at   the  time  of   the 

various  transactions,  and  plaintiff's  note  teller  testified  in 

substance  that  defendant  or  his  cigents  vdien  taking  up  the  trust 

receipts  would  deliver  a  check  to  plaintiff  and  ** would  not 

state  where  he  had  obtained  the  proceeds  with  which  he  was 

taking  vgp  the  securities  nor  what  disposition  he  had  made  of 

the  securities  he  had  taken  out,** 

The  trust  reoeipts  which  were  delivered  to 

plaintiff  by  defendant  wers  in  the  following  fons: 

"Colonial  Trust  and  Savings  Bank, 

I'lease  deliver  to  the  bearer  the  undermentioned 
property,  whicri  we  hereby  agree  to  hold  in  trust  for  you 
(we  being  your  agent  in  handling  said  property)  until  we 
account  to  you  by  returning  same  ot  its  proceeds  this  day 
to  your  satisfaction,  or  an  equivalent  satisfactory  to 
you  to  be  rendered  in  Its  place." 

From  the  whole  evidence  introduced  upon  the 
trie!  we  are  not  convinced  that  the  verdict  of  the  Jury  in 
favor  of  the  defendant  was  wrong.  The  transactions  under 
eon si deration  were  in  pursuance  of  the  contract  under  which 
the  plaintiff  agreed  to  make  loans  to  the  defendant,  iih&n 
It  becasse  necessary,  following  his  purchase  of  the  business, 
for  defendant  to  borrow  money,  he  applied  to  plaintiff,  which 
adopted  the  forr.  of  contract  vi^ich  the  defendant  insists  be- 
came thereafter  the  constant  practice  of  the  parties.   The 
two  truHt  reoeipts  involved  in  the  present  litif;ation  were 
delivered  by  plaintiff  for  bonds  and  mortK»-g»«  of  the  face 
value  of  $10,000;  these  bonds  and  mortgages  were  delivered  to 
plaintiff  in  June,  T9T4,  and  before  Jiine  27,  1914,   The 
plaintiff  oeased  to  operate  as  a  bank  on  the  latter  date. 
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After  th«  ausi'«nBlon  of  its  bo.nxcing  business  the  plaintiff 
refused  to  make  further  loans  to  or  to  puroJaase  mortgages 
from  def  i»ndi»nt. 

It  is  insisted  \>y   counsel  for  plaintiff  that 
the  appropriation  lay  defendant  of  the  bonds  and  mortgages  in 
question  to  his  own  use  vas  a  eonversion  of  the  property  of 
plaintiff.   It  vill  be  noted  that  the  trust  receipts  given 
for  the  securities  in  question  are  somewhat  ambiguous  in 
their  texws.   It  is  provided  therein  that  the  defendant  is 
to  hold  securities  delivered  to  hiai  in  trust  for  plaintiff, 
but  this  trust  relationshi]^  is  limited  in  tiie  receipts  until 
such  time  as  the  defendant  might  return  the  securities  or 
their  proceeds*  or  an  equivalent  therefor  satlsfactDry  to 
plaintiff. 

v^e  do  not  think  the  court  erred  in  admitting 
oral  evidence  of  the  practice  of  the  parties  in  pursuance  of 
the  written  contract  entered  into  by  theut,  nor  that  the 
trust  receipts  are  to  be  regarded  as  final  in  detersiining 
the  actual  relationship  which  existed  between  the  parties. 

There  is  some  contradiction  in  the  evidence*  but 
the  Jury  were  authorised  under  the  evidence  to  accept  the 
testimony  of  defendant  that  the  form  which  tlie  parties  used 
in  the  transactions  in  question  was  adopted  solely  because 
of  the  defendants  relation  to  the  bank*  he  being  a  director 
thereof  at  the  time  the  transactions  were  entered  into. 
There  could  be  no  conversion  of  the  securities  in  question  if, 
as  a  matter  of  fact,  the  parties  intended  upon  their  delivery 
to  defendant  that  he  might  dispose  of  theu  as  he  saw  fit. 
«fhile  the  trust  receipts  on  their  face  require  his  return  of 
the  securities  given  to  hiiri,  their  proceeds*  or  their  equivalent 
in  value,  on  the  day  of  their  delivery  to  defendant,  the  evi- 
dence shows  that  in  practice  no  such  delivery  was  required. 
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We  think  there  ia  evidence  in  the  record  wkich  "smrrants  the 
conclusion  thut  the  plaintiff  parted  with  ite  property 
right  in  tho  eecuritiea  in  queaticn  and  thnt  it  vaa  undor- 
ctocd  by  the  parties  t^iat  the  title  thereto  mK9   to  pass  by 
the  transaction  to  the  defendant,  or,  »t   least,  that  defend- 
ant had  the  right  to  convert  the  securities  to  hie  own  use. 

I"  liJ^^^3  V.  Snell,  104  lass.  173,  the  court  said: 

"The  unauthorized  appropriation  of  personal 
chattels  will  generally  be  uulficlent  of  itaelf  to 
enoble  the  true  oirner  to  maintain  an  action  for  their 
conversion.  ♦  *  «  »  But  tnis  severe  rvale  of  law  will 
not  be  applied  when  the  act  of  appropriation  can  be 
Justified  as  having  been  authorised  in  any  manner  by 
the  owner  of  the  property," 

It  does  not  seem  possible  to  escape  the  con- 
clusion that  dofenclant  hnd  the  right  to  sell  the  securities, 
and  that  being  so,  it  is  difficult  to  understand  how  he 
could  by  selling  them  have  converted  them  to  Jiis  ovm  use. 
The  Jury  and  the  trial  court  were  called  upon  to  determine 
whether  there  had  been  ».  conversion  of  plaintiff's  property, 
and  the  evidence  in  the  record  is  of  such  character  that  we 
are  unable  to  aay  that  the  jury  erred  in  finding  a  verdict 
In  favor  of  the  defendant,   atopj^  Yards  £c.  v,  Kal  1  ory .  157 
111.  544,  ft6S;  i^hafton  Qc .  v,  at.   L.  I.  ¥,  &.   8.  Ry.  Co.,  174 
111,  Apr.  121,  1P.3. 

Ilaintiff  cannot  recover  in  an  action  of  trover 
for  the  mere  br®«ch  of  defendant's  promise  to  return  the  se- 
curities, or  their  equivalent,  either  in  aoney  or  in  other 
securities.   Under  the  contract,  nu  interpreted  by  the  acts 
of  the  parties  thersaelves,  the  defendant  was  not  required  tp 
return  the  particular  thing  received  by  him  and  he  did  have 
the  right  to  return  therefor  other  securities,  or  the 
equivalent  in  value  of  those  received  by  him.  The  transac- 
tions were  not  bailments.  Lonergan  v.  Stewart,  65  ill.  44, 
49. 
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If  it  be  ccnceded,  aa  urged  hy   ccunseX  for 
plaintiff,  that  tJCie  officers  of  plaintiff  vttre  not  authorized 
under  tlie  law  to  enter  into  the  transactions  in  question, 
«•  are  unable  to  understand  how  this  fset  may  change  the 
essential  nature  of  the  relationship  eatabliahed  thereby. 
If  the  conclusion  of  the  jury  is  right  as  to  the  facts  of 
the  case  nnd  the  real  nature  of  these  transactions,  then 
it  is  difficult  to  see  bow  we  are  authorized  to  chajnge  the 
nature  of  tuese  transactions  merely  because  the  officers 
who  acted  for  plaintiff  exceeded  their  authority.   If  the 
dealings  between  the  parties  established  the  relationship 
of  debtor  and  creditor,  an  application  of  the  doctrine  of 
estoppel  could  not  change  this  relationship  te  that  of 
agent  and  principal. 

The  court  did  not  err  in  its  rulings  upon  the 
admission  of  evidence.   When  defendant  acquired  c*.mer8hip 
of  plaintiff's  mortgage  loan  business  he  aasuaed  liabilities 
to  meet  \vii.ich   rlaintiff  agreed  to  make  the  loans  referred  to 
in  the  contract,  and  while  there  ia  some  dispute  in  the  evi- 
dence we  think  it  fairly  appears  that  the  tranaaoticns  in 
question  were  entered  into  in  complianee  with  the  tersas  of 
the  contract;  hence  the  contract  was  admissible  in  evidence 
as  well  as  the  tnast  receipts  and  it  was  proper  by  parol 
evidence  to  show  the  Interpretation  which  tne  parties  thera- 
•elTes  placed  upon  these  instruments. 

The  judixi&ent  of  the  ]i;>iinicipal  court  wi^l  be 
affirmed. 
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HI*,   PRK8IDIK0  JUatlCB  BKVKR 
UEIvIVlSKD  THB  Of  IK  ION   OF  THE  GOUKT. 

This  18  an  appeal  from  a  Judi^ment  of  the  Superior 
court  In  favor  of  plaintiff  nnd  against  defendant  for  the  etw 
of  $4,000. 

The  plaintiff,   a  ohild  of  ten  years  of  age* 
sustained  injuries  while  using  a  public   sldewallc  at  400  '^, 
61st   street   in  the  olty  of  Chicago.     There   is  no   dispute  be* 
tveen   the  parties  to   the  action  as   to   the  circumstances  at«> 
tending  the  accident  which  caused  the  injuries  which  plain- 
tiff received.      Counsel   for  defendant  asaerts   tiiat  the  only 
error  which  the  defendant  complains  of  in   the  conduct  of  the 
trial  is  the  giving  and  refusing  to  give  certain  instructions. 
At  the  request  of  the  plaintiff  the  court  gave  the  jury  the 
following  instruction: 

"If  from  the  preponderance  of    the   evidence  and 
under  the  instructions  of   the  court   the  Jury  find  the   de- 
fendant guilty,    then,    in  assessing  plaintiff's   damages, 
if  any,    the  Jury   (Should  take  into  consideration   the  ex- 
tent and  nature  of   the  injury,    if  any,    shown  by  the  evi- 
dence,   offered  by  her  as  a  direct  nnd  natural   result  of 
the  acoidant   in  nuestlon;    the  pain   and   suffering,    if  any, 
which   the  Jury  may  believe   froi/i   thp   ovid<»nce  the   plain- 
tiff has   sustained  as  a   direct  and  natural    result  of 
such  injury,    if  any,   have  been   alleged   in   the   declara- 
tion and   shown  by  a   preponderance   of    the   evidence;    and 
thereby  the  Jury  will   deterjsine  from  the  evidence  what 
sum  will  be  a  fair  and  Just  compensation  for  such  in- 
Jury,    if   they  find  a  verdict  for  the  plaintiff .• 

The  court  refused  to  give   tc    tiie  Jury  ths  fol- 
lowing instruction  tendered  by  the  defendant: 
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'*The  court  instructs  the  jury  that  if  you  be- 
li«T«  the  defendant  guilty,  even  then  the  plaintiff  can 
not  recover  in  tuis  suit  either  for  medical  service  or 
for  diminution  of  earning  power  during  Kinority,  and 
in  this  case  ycu  are  tc  disregard  nil  evidence  tending 
to  prove  either  the  value  of  medical  service  or  the 
diminution  of  earning  power  during  minority.** 

On  behalf  of  the  defendant  is  is  insisted  that 
It  was  error  to  give  the  instruction  read  to  the  Jury  un- 
less qualified  by  an  instruction  substantially  siAllar  to 
that  tendered  by  defendant.  Counsel  for  defendant  rely  upon 
the  case  of  Richardson  v.  Kelson,  Z21   111.  :ibA,   in  support 
of  their  argument  that  tlie  instruction  given  for  plaintiff 
would  permit  the  Jury  to  assess  damages  for  loss  of  earning 
power  during  minority  and  for  c»edioal  expenses.   The  de- 
fendant urges  that  the  wages  and  earnings  of  a  minor  during 
ninority  are  the  property  of  its  parents  and  that  in  a  case 
where  a  minor  Is  injured  through  the  negligence  of  another, 
the  parent  alone  has  the  rir^t  to  recover  of  the  party  at 
fault  for  the  loss  of  earning  power  during  minority  and  for 
the  necessary  medical  expenses  incurred.   The  instruction 
eomplained  of  In  the  Richardson  case,  supra,  inforaed  the 
Jury  that  the  Jury  had  a  rirht  to  and  should  take  into  con- 
sideration such  loss  and  inability  to  work  in  the  future  as 
the  evidence  shoired  would  result  fro^r.  the  injuries  which 
plaintiff  In  that  case  complained  of.   We  find  no  suoh  lan- 
guage In  the  Inatruction  given  for  plaintiff  In  the  instant 
case.  This  Instruction  informs  the  Jury  in  general  terms 
that  the  plaintiff  could  recover  for  "the  pain  and  suffer- 
ing, if  any,  which  the  Jury  may  believe  from  the  evidence 
that  plaintiff  had  sustained  as  a  direct  and  natural  result 
of  such  injury,**  and  that  the  Jury  ** should  take  into  con- 
sideration the  extent  and  n;;ture  of  the  injuries,  if  any, 
shown  by  the  evidence  offered  by  aer  as  a  direct  and  natural 
result  of  the  accident  in  question, ••  The  inatruction  com- 
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plained  of  here  is  not  at  all   aimllar  tc   the  one  discussed 
la  the  HI chardson  case.    Bupra«      In  the  Inatruotlon  under  con- 
sideration the  jury   is  informed  thnt  the  rlalntlff  might   re- 
cover for  such  injuries  as  the  Jury  belieTe  from  the  eYldenoe 
were  the  direct  and  natural    result  of   tiie  accident  in  ques* 
tlon.      It   is  not  contended  by  defendant  that  any  attempt  vas 
made  upon  the  trial   to  prore  either  a  loss  of  earning  power 
during  minority  or  that  plaintiff  or  her  noxt  friend  had  in- 
curred any  esq^enses  for  medical   serrice. 

No  claim  being  made  by  plaintiff  that  plaintiff 
had  sustained  daainfres  by  Iobs  of  earning  power»   or  because  of 
medical   expcmees   Incurred,   we  are  unable  to   see  «day   the  in* 
•truotion  asked  for  by  the  defendant   should  be  given.     i</hlle 
the  general   language  of   the  given   instruction  might  be  re- 
garded as  misleading,   we  do  not  think  t^iat  the  Jury  under  the 
clrouiiiatences  of  the  instant  case  could  have  been  misled  to 
the  extent  of  awarding    the  plaintiff   daaaages  which  she  was 
net   entitled  to   in  law. 

There  is  Also  much  force   in   the  contention   tliat 
where  Ahe  father  of  a  minor  plaintiff  brings  suit,   as  next 
friend,   and   in   such   suit  clnims  damsj^es  which  could  be   re- 
covered by  the  father  in  a   separate   suit  in  his  o«n  name,   a 
Judgsieat  in  favor  of   the  plaintiff  including  such  damnges 
la  not  erroneous,      Scott  v.   ^¥hlte,   71    111.   287. 

In  ca»ioaf;o  Screw  Co.   v.   Weiss.   2'.)Z   in  .   536,    the 
Supreme  court  said: 

"The  parent  may  relinquish  his   rirht   to   the  enrnings 
of  hla  child.   -   ♦   »  ♦     The  prosecution  of  a   suit   in  the 
name  of   the  child  by  the  fr-.ther,    as  next  friend,    for  the 
recovery  of  the  earnings  of  ttie  minor,   would  be  equiva- 
lent to  a  relinquisiiiaent  on  Uie  part  of   the  fa -her  of 
the  autiiority   to    claini   aucii  earnings   in  his  own   right. • 

The  Judj^ent  of   Uie  Superior  court  is  affirmed. 

AyyiKMlSD. 
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UU,    m&sfbXSQ  JUSTICE  3EV2R 
DKJ.IV«RKD  THE  Ol^ISIOM  OP  THS  COURT, 


riaintlff  brought  suit  in  the  Circuit  Court  to 
recover  d&aagos  for  alleged  injuriee  received  by  him  en  the 
aoth  day  of  February,   X91S. 

The  declaration  filed  in   the   cauae  oonsiiita  of 
three  oounts;    the  first  alleges  that  while  plaintiff  with 
dfie  care  was  attestpting  to   board  a  street  car  controlled  and 
operated  by  defendants,   and  before  he  had  sufficient  time  to 
get  thereon,   and  tt  41e  he  was   in  the  act  of   so  doing,    de- 
fendants negligently  and  unsklllfuaiy  caused  the  oar  to 
■OTS  forward  suddenly  and  violently  causing  the  plaintiff 
to  fall   to  the  ground,   thereby  injuring  him.     The  second 
count  alleges  that   the  defendants  negligently  overloaded 
and  crowded  the  oar  nith  passengers  ao   that  the  plaintiff 
was  obliged  to   stand  on  the   step  of   the  platform  of  the 
car;    that  while  ho  was  so   riding  upon  the  car  the  de- 
fendants negligently  and  unskillfully  caused  the  oar  to 
give  violent  Jerke  and  lurches,    thereby  throv/ing  plaintiff 
to   the  ground.     The  tliird  count   is   in   substance  the  seuue  as 
the  second,    except   that   it  cxiarcr,es  that  by  reason  of   the 
overcrowding   the  plaintiff  was  pushed  off   the  car  and  onto 
the  pavement  of  the   street. 

The  jury  that  tried  the  cause  brought  in  a 
verdict  in  favor  of   the  rlaintiff  for  the  sum  of  $3,acO, 
Jttdgiaent  was  entered  upon   this  verdict  and  the  defendants  by 
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this  arpe«l  a««k  to  reYerte  this  Judgiaent.   It  is  Insisted  on 
behalf  of  the  defendants  that  the  Terdiot  of  the  jury  was 
againHt  the  manifest  weight  of  the  oviUance  adaiitted  on  the 
trial . 

The  plaintiff  testified  in  substance  tixat  he 
got  upon  the  car  in  question  at  the  southeast  comer  of 
Ifadison  and  Clark  streeti?  in  Cliicago,  the  usual  stepping 
place  for  street  cars  north  bound  on  Clark  t>treet;  that  he  was 
the  last  one  of  several  pifrsons  to  get  upcn  the  car  at  that 
place;  that  he  had  placed  one  foot  on  the  et«jp  of  the  car  and 
was  about  to  step  upon  the  platform  thereof,  but  was  prevented 
froB  so  doing  by  the  presence  of  persons  in  front  of  hiu  who 
were  moving  into  the  car  en  the  rear  platfora  and  who  wera 
paying  their  fares  to  the  conductor;  that  while  he  was  so 
standing  on  the  otep  of  the  car  he  hod  hold  with  his  right 
hand  of  the  middle  rod  which  extended  froze  the  roof  of  the  oar 
to  the  platform;  that  while  in  that  position  the  conductor 
mng  the  bell  tind  the  motorman  etarted  the  car  with  a  Jerk; 
that  vhen   the  car  Jerked  he  lost  his  held  on  the  rod  and  fell 
free  the  car  "just  after  crossing  yndiscn  street;*  that  he 
fell  from  the  car  a  few  feet  north  of  ]^adiacn  street;  that  ha 
beoaice  unconscious  and  was  taken  to  the  Buergency  Hospital  sind 
the  saae  day  was  removed  therefrcu  to  his  home  by  his  wife; 
that  after  he  reached  heme  he  was  feeling  very  weak  and  was 
attended  by  a  doctor;  that  he  sustained  as  &  result  of  his 
fall  froaa  the  car  a  cut  en  the  back  part  of  iiis  head;  that  as 
a  result  of  his  injuries  he  was  confined  to  his  heme  for  a 
period  of  over  six  weeks;  that  thereafter  he  gradually  be- 
came stronger  and  in  about  six  months  after  the  accident  went 
to  work.  Plaintiff  also  testified  that  prior  to  the  injuries 
he  was  healthy  and  that  about  six  weeks  after  the  accident  he 
had  what  he  describes  as  convulsions;  that  he  had  six  or  seven 
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of  these  attacke  following  tlie  accident,  the  l»8t  of  which 
occurred  about  a  year  and  a  half  before  the  date  of  the 

trial. 

rlaintiff'i  testimony  relating  to  the  circim- 
stanoes  attending  the  accident  ie  corroborated  in  the  main 
toy  a  witness  named  i>er?ias.  who  testified  that  at  the  time 
of  the  accident  he  was  seated  on  a  box  on  the  reur  pfatfom 
of  the  car;  that  he  saw  plaintiff  attempt  to  get  on  the  oar 
•when  the  conductor  pxilled  up;-  that  the  plaintiff  at  the 
time  had  held  of  the  handle  when  the  car  gave  a  "sudden 
Jerk  after  it  passed  over  tne  car  rail,  that  i»  the  other 
track,  the  A^adison  street  track,  and  it  throwcd  him.* 

For  the  defendant  &  pclice  officer  testified 
that  he  saw  the  plaintiff  atteajpt  to  get  upon  the  car  in 
question  ncrth  of  Kadi son  street;  that  the  plaintiff  et- 
teispted  to  get  upon  the  car  while  it  was  in  action;  that 
plaintiff  got  hold  of  the  rail,  but  lost  his  footing  en 
the  car  and  was  swung  back  onto  the  street  so  that  he 
struck  his  head  on  the  rail.  Thie  witness  said  that  the 
plaintiff  had  -Just  got  on  the  car  ^en  I  happened  to  glance 
that  way  and  see  hifti.   Whether  he  ran  there  or  net  I  don't 
know.  *  *  *  *      1  didn't  see  anybody  standing  on  the  step  as 

it  passed  ae,** 

A  volice  officer  named  ilellberg.  witness  for 
defendw.ts.  testified  that  he  took  plaintiff  in  a  pntrol 
wagcn  to  the  hospital;  that  while  plaintiff  was  in  the  wagon 
he  asked  hi«  how  the  accident  happened  and  plaintiff  otate* 
that  he  ran  for  Uie  car  and  aissed  his  hold  and  fell  to  the 

paTcntent  • 

Another  police  officer  testified  that  the 
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plaintiff  tolA  hla  at  the  hospital  that  he,  plaintiff.  \nu» 
injured  while  getting  on  a  x&OTing  oar. 

A  ^eliea  officer  .laiued  Honan  testified  that  ha 
was  riding  upon  the  s:eAx   end  of  the  oar  in  question  at  the 
tine  the  accident  ooaurred;  t«xat  .4ien  the  oar  got  to  the 
narth  oroddjraik  of  Madison  street  and  Clark  street  he  saw  a 
«aa,  who  was  standing  at  tae  northeast  corner  of  the  inter- 
section, attempt,  to  board  the  oar  as  it  proceeded  north  on 
ClarJc  street;  tixat  "he  got  a  hold  of  both  uars,  one  in  the 
oenter  of  the  platform  and  one  in  the  oaok,  ana  his  feet 
were  on  the  step,  Uien  he  fell  off,**  On  rebuttal  the 
plaintiff  denied  the  oonversations  testified  to  by  the 
police  offioers, 

The  oonduotor  of  the  street  car  in  question 
testified  that  he  was  busy  collecting  fares  before  he  started 
up  across  L'.adison  street;  that  he  heard  a  patter  of  feet  rxxn- 
nlng  and  as  he  waa  collecting  the  fares  he  looked  up  and  saw 
a  san  running.   "He  was  just  about  a  step  or  two  from  the  oar 
idaen  1  saw  hia.  Ee  got  hold  of  the  oar  and  tried  to  get  on, 
and  he  either  miased  his  footing  -•»  1  couldn't  see  Just  ex- 
actly how  he  done  it,  but  h«.  fell,"  This  witness  tc^stified 
that  plaintiff  attempted  to  board  the  oar  about  5C  or  75  feet 
north  of  the  north  crosswalk  of  kadi son  street. 

A  witness  naned  Knudson  testifying  for  defendant 
said  that  he  was  standing  on  kadison  street,  on  the  east  sicia 
of  Clark  street  when  he  saw  a  t^Ati   running  after  and  endeavoring 
to  Jump  on  a  northbound  Clark  street  car;  that  at  the  ti^e  this 
man  reached  the  car  it  was  about  40  feet  north  of  kadison  street; 
that  in  an  attenpt  to  get  thereon  the  nan  referred  to  missed  his 
footing  and  fell  from  the  oar;  that  the  oar  was  moving  fast  at 
the  time  of  the  accident.  Thia  aritness  was  unable  to  fix  tha 
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time  of  th%   &ooid«nt  or   to  identify  the  man  whom  he   saw  at- 
tempt to  get  on  the  oar.  He  did,  however,  identify  a  pereoaal 
oard  which  he  said  he  gave  either  to  a  police  officer  or  te 
the  conductor  of  the  oar  at  the  time  of  the  acoident, 

A   witness  named  Leitoh  testified  that  he  was  en 
the  northwest  comer  of  ladison  and  Clark  streets  at  the  time 
of  the  accident  when  he  saw  a  man  start  to  run  for  a  car;  that 
sd&tn  the  man  just  about  got  to  the  oar  he  slipped  and  fell; 
that  at  this  time  the  oar  was  from  30  to  50  feet  north  of 
Madison  street. 

FiYS  witnesses  who  testified  for  defendants 
stated  that  the  accident  occurred  north  of  Madison  street 
and  that  plaintiff  atteoqpted  to  get  upon  the  car  in  queatim 
while  it  was  moring  on  Clark  street  in  a  northerly  direction. 
If  the  testimony  of  these  witnesses  ia  to  be  believed,  the 
plaint iff *8  own  negligence  caused  the  accident  in  question. 
As  against  the  testimony  of  these  witnesses  we  have  tlie  tes- 
timony of  the  plaintiff  and  that  of  the  witness  serriss,  who 
was  a  passenger  on  the  rear  end  of  the  platform  of  the  ear. 
These  two  witnesses  testified  positively  that  the  plaintiff 
atteixipted  to  get  upon  the  car  while  it  was  standing  south  of 
the  south  crosswalk  of  Madison  street.  ITS  have  thus  a  direct 
contradiction  between  the  two  classes  of  witnesses.  There  is 
no  dispute  in  Uie  evidence  that  the  plaintiff  fell  from  the 
step  of  the  oar  after  it  had  crossed  l^adison  street.  The 
theory  of  the  plaintiff  is  that  his  hold  on  the  rod  of  the 
oar  was  broken  by  a  violent  jerking  of  the  car  as,  or  after, 
it  crossed  the  car  rails  on  l^adison  street.   The  testiciony  of 
ths  conductor  of  the  car  is  that  he  was  busy  collecting  fsrss 
before  the  car  started  up  to  cross  Vadison  street;  that  at 
this  time  he  heard  the  patter  of  feet  on  the  pavement.  Later 
in  his  testimony  this  witness  said  that  he  heard  the  patter 
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of  f««t  when  the  oar  was  50  to  75  feat  north  of  the  north 
oroBSwalk  of  l^adiaon  street,  one  of  the  police  officers 
teatified  that  he  saw  the  plaintiff  fall  from  the  car*  but 
that  he  did  not  aee  him  attempt  to  pet  thereon. 

There  Is  strong  support  in  the  evidence  for  the 
elaim  of  defendants  tliat  the  accident  was  onuaed  by  the  neg* 
llgencs  of  the  plaintiff  In  attempting  to  get  upon  the  oar 
w^le  it  was  in  aotioa  and  while  it  was  north  of  the  street 
intersection;  the  whole  testimony  howeTer»  is  of  such  c]:iarao* 
ter  that  we  are  unable  to  say  that  the  Terdiot  of  the  Jury  is 
manifestly  againist  the  weight  of  the  eTidence*  The  Jury  and 
the  trial  Judge  had  an  opyortunlty  to  see  the  witnesses  and 
hear  their  testimony  and  were  In  a  much  better  positioB  to 
Judge  of  their  credibility  than  are  we  who  have  only  a  writ- 
ten record  of  the  trial  before  us. 

^'A  verdict,  sanctioned  by  the  trial  Judge,  who 
heard  and  saw  the  witnesses  and  had  mttxiy   other  opportunl> 
ties  of  testing  the  weight  their  testimony  was  properly 
entitled  to,  which  a  reviewing  court  does  not  possess, 
should  not  be  disturbed  except  upon  satisfactory  evidenea 
that  Injustice  lias  been  done.*   (western  T!leotric  Co.  v. 
larlsh,  83  111,  App.  21C.) 

^lle  it  is  the  duty  of  this  court  to  exairiine  and 
weigh  the  evidence  introduced  upon  the  trial,  we  are  not  per- 
Aitted  to  substitute  our  Judgo'.ent  for  that  of  the  Jury  upon 
questions  of  fact,  unless  it  appears  on  the  whole  evidence 
that  the  verdict  of  the  Jury  is  xoanlfestly  wrong. 

It  Is  urged  tnat  the  court  erred  in  the  admis- 
sion of  certain  evidence. 

There  is  some  evidence  in  the  record  which  tends 
to  prove  that  ths  plaintiff  had  suffered  certain  epileptic  at- 
tacks and  that  these  attacks  were  caused  by  the  injuries  vhloh 
plaintiff  received  at  the  time  of  the  accident.   Dr.  Vix   and 
Dr.  Krohn  testifying  for  defendants  gave  it  as  their  opinion 
that  the  epileptic  attacks  suffered  by  plaintiff  cculd  not 
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hare  been  oaus«d  by  the   accident  or  th«  Injuries  received 

therein*  and  on  their  direct  exRoilntttion  they  testified  that 

their  opinion  was  based  upon  their  e«n  experience.  Both  of 

in  effect 
these  witnesses  on  cross  exnjsination  testified^ that  to  aome 

extent  their  opinion  was  baaed  upon  their  knowledge  of  the 

literature  of  their  profession.  t)r«  Uix   en  eross-exaininatioB 

said,  "I  base  it  upon  things  that  have  been  taught  ae  and 

that  which  I  haye  already  observed."   Be  was  aaked  the 

question: 

"8e  you  are  of   tjzat  opinion  -•>  so  you  are  en- 
tirely independent   of  what  other  aiedical  ffifo,   who  have 
devoted  their  time   to  it,   have  written   and   said  ui.on 
this   subject?" 

and  he  answered  thereto: 

"No,    I   should  say  tlmt  on   the  contrary,    so 
far  as   I  know,  most  medical  men  agree  with  zae,    if  you 
want   to  put  it   in   that  way," 

Br,  Krohn  was  asked: 

"So  you  base  your  opinion  in  any  part  upon 
Yi4iat  medical  authorities  have  written  upon  c;en6ral 
epilepsy?" 

to  which  he  answered: 

"3offie  general  reading,    I  have  Icept   in  touch  with 
the  subject  by  general  readin^^,  but    I   depend  chiefly  on 
■y  own  experience  and  observatloki. 

In  Wilcox  V,   International   Harvester  Co.,   278 

111,,   465,    the  Supreme  court  said: 

"Having  expressed  an  opinion  upon  a  matter  ma- 
terial to  the  issue,   a  medical    expert  witness  may  be  crces- 
examined  as  to  whether  that  opinion   is  based  upon  personal 
experience  or  upon  books  vrhioh  he  has   read,   and  this 
idiether  he  lias  stated  in  his   direct   fxajuinntion  the  basis 
of  his  opinion.      Should  he  testify  for  the  first   ti^ae  upon 
cross-examination   that  his   opinion  is  based  upon  what  he 
has   read,    counsel   has   the   same   ri^ht  to   interrcgate  him 
as  to  the  authorities  upon  which  he  relies,   and   then 
contradict  him  with   those  authorities,    if  he  can,    the 
same  as   if  he  had  testified   in   direct   exsuLinatlon   that 
his  opinion  was   based  upon   suoii  autiiorities.      The  mere 
fact  that   the   witness  on   direct   examinotion  has  expressed 
his  opinion  generally  will  not  foreclose  counsel,   upon 
cross-exarQination,   from  eliciting  from  the  witness   the 
basis  of  his  opinion." 
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liQiile  it   is  apparent  that  the  witnesses  based 
their  opinion  in   tue  main  upon   their  obaerTation  and  ex* 
perienoe,    it   does  appear  that   these  opinions  were  not  wholly   in- 
depmident  of   the  knowledge  gained  by  reading   the  literature 
•f  their  profession.     The.  court   did  not   err   in  permitting 
counsel   for  plaintiff  to  oross^exasiine  the  witnesses  oon> 
eerning  their  knowledge  of   the  opinions  of  medical  writers. 

We  do  not  believe  that   the  court  erred  in  giving 
InstruotiOD  He.   4  as  urged  by  defendant's  counsel. 

There  was   soae  evidence  introduced  on  the  trial 
irtiloh  tended  to  prove  that   the   defendants  caused   the  car  in 
question   tc    atari  and  move  forward  suddenly  and  violently, 
as  the  result  of   which  the  plaintiff  was  injured.     Kor  do  »• 
think  that  the  court  erred  in   its  refusal    to   direct  a  verdict 
in  favor  of  defendants  on  the  first  and  third  counts  of 
plaintiff's  declaration. 

We  think  there  is  much  force,  however,   in  the 
contention  that  the  verdict  of  ^5,500  in  favor  of  plaintiff 
is  disproportionate  with  the  injuries  mhiou  it  is  snown  by 
the  evidence  he  sustained  as  the  result  of  the  accident.     A 
preponderance  of  the  evidence  shows  that  plaintiff  sustained 
an  injury  on  the  back  of  his  head  which  he  and  other  witnesses 
describe  as  a  buop;    that  following  the  injury  for  about   six 
veeks  he  was  unable  to   sit  up;    that  he  gradually  grew  stronger 
until  at  the  end  of  Six  months  he  was  able   to  go  to  work,   and 
that  about   three  weeks  after  the  accident  he  had  incontinence 
of  the  urine  which  continued  for  about  three  weeks;    that  he 
also  had  the  convulsive  attacks   referred  to.     llaintiff *• 
doctor  is  directly  contradicted  by  the  plaintiff  hlmoolf , 
who   says  that  he  nerer  claimed  to  have  certain   injuries  which 
his  doctor  says  he  ooaplained  of   to  him.      These  witnesses 
directly  contradict  each  other  in  important  particulars  with 
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r«ferenoe  to  plaintiff *■  condition  fciiowlng  the  date  of 
the  acoldent.  The  only  permanent  injury  that  plaintiff 
complains  of  la  that  of  eoae  deafnees  in  the  left  ear. 
He  aaye  tiiat  his  eyeeight  has  not  been  affected  at  all, 
and  we  are  inclined  to  accept  his  statenent  in  preference 
to  that  of  his  doctor,  whose  testimony  is  not  at  all  im^ 
pressive.  The  plaintiff  lost  six  months*  eiuployisent.  He 
testified  that  except  for  the  deafness  referred  to  he  has 
sustained  no  periaanent  injuries  as  the  result  of  the  aoed* 
dtnt.   "nothing  in  any  other  respect,  hut  that  my  hearing 
was  bad  «  *  «  is  absolutely  the  only  complaint  1  am  making 
now.*  When  working  at  his  ocoupntion  as  a  bartender  plain- 
tiff *8  salary  was  about  |i22  a  week,  and  his  doctor  testified 
that  he  rendered  services  to  plaintiff  of  the  value  of  |7S. 

The  verdict  of  the  Jury  and  Judgment  of  the 
trial  court   is  excessive. 

The  Judgment  of  the  trial  court  will  be  reversed 
and  the  cause  remanded  to  that  court  for  a  new  trial  unless 
the  plaintiff  within  ten  days  shall  file  in  this  court  a 
remittitur  of  his  Jud^^jment  in  the  sum  of  ^2,&00,  in  wliioh 
ease  the  Judgment  shall  be  affirmed  for  $1,000, 

JUDCIiSKT  AFFiraJED  OK  BKklTTITUK; 
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APPEAL  FROM  SUPERIOR  COURT 
OF  COOK  COUHTY. 


MR.  JU3TICI1  HOLDOM  DSLIVKR2D  THE  OPIHIOH  OF  TEE  COURT. 

This  is  am  action  in  tort  brought  by  plaintiff 
againat  the  appellant  and  the  Chicago  Railways  Company, 
Chicago  City  Railway  Company  and  August  Hinse,  to  recover 
damages  for  personal  injuries  suffered  by  plaintiff  irtiile 
riding  in  an  automobile  which  came  into  collision  with  a 
street  car  owned  or  operated  by  certain  of  the  defendants, 
the  automobile  being  oaned  by  defendant  Hoohspeier  Company 
and  operated  by  its  sesnrant.  On  a  trial  before  court  and 
Jury  there  was  a  finding  of  not  guilty  as  to  all  defendants 
except  appellant,  who  was  found  guilty  and  against  whom  the 
daotages  were  assessed  at  |2S00.  A  Judgment  on  the  verdict 
being  entered,  appellant  brings  the  record  here  for  review 
on  appeal. 

The  pleadings  are  ^onioii^hat  lengthy  amd  will  be 
but  briefly  referred  to,  as  they  are  not  seriously  in  con- 
troversy except  as  hereinafter  noted.   In  the  first  place, 
it  is  contended  the  action  is  ex  contractu  because  in  the 
declaration  there  is  recited  an  agremnent  of  hiring  of  the 
automobile  which  was  wrecked  in  the  collision.  This  recita- 
tion is  siicply  a  matter  of  inducement.  The  action  is  tres- 
pass on  the  case  and  is  clearly  a  tort  aetion,  all  the  de-      i 
fondants  being  declared  against  as  Joint  tort  feasors.  The    / 
action  was  tried  on  this  theory,  «rtiich  defendants  recognised  # 
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by  their  pleadings.  Appellant  pleaded  the  general  issue 
with  pleas  of  non-ownership  and  non-operation  of  the  auto- 
iaobile  at  the  time  of  the  aooident. 

In  a  tort  aetion«  as  contradistinguished  from 
an  aotion  ex  contractu,  more  than  one  may  he  sued  together 
»t  Joint  tort  feasors,  as  in  the  ease  at  bar,  and  in  such 
oaae  there  may  be  a  rerdict  and  Judgment  against  sueh  of 
the  defendants  as  the  STidenoe  may  show  guilty  of  the  tort 
charged,  whioh  may  be  one  or  more.   In  actions  ex  contractu 
the  rule  is  different.  Ihere  a  Joint  liability  is  charged 
there  must  be  a  recovery  against  all  or  none,  otherwise 
there  will  be  a  rar lance  fatal  to  the  Judgment. 

The  first  count  is  typical  of  all  six;  it  al- 
leges that  appellant,  the  Uoohspeier  Company,  vms  possessed 
•f ,  owned  and  operated  a  business  in  whicu  it  let  automobiles 
for  hire;  that  the  defendatft>,  August  Hinxe,  was  in  like 
business;  that  Hinze  contracted  with  appellant,  for  a  re- 
ward to  be  paid  it,  for  the  hire  of  one  of  its  automobiles, 
in  lAiloh  was  to  be  carried  on  a  Journey  plaintiff  and  etheors  ; 
that  Einse  rented  of  appellant  such  automobile,  which  was  in 
charge  of  one  of  appellant *s  servants;  that  a  part  of  the 
pay,  reward  or  hire  for  the  use  of  the  automobile,  contracted 
ly  Hin»e  to  be  paid  to  appellant,  was  to  be  retained  and 
kept  by  Hinse,  and  that  plaintiff  was  injured  in  a  colli- 
sion between  the  automobile  of  appellant  and  a  certain 
street  car. 

It  appears  to  us  that  our  decision  must  turn 
upon  the  question  as  to  whose  servant  was  the  driver  of  the 
automobile  at  the  time  of  the  accident. 

The  facts  as  developed  by  the  evidence  are  sub- 
stantially that  defendant,  August  Hinse,  owned  a  garage 
where  he  conducted  the  business  of  storing  and  renting  au- 
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toino"bile«  under  the  nama  of  tht  "Metropolitan  Garage";  that 
appellant  conducted  an  ondertalclng  establishment  in  oonneo- 
tlan  with  which  he  rented  autoaiobilee  for  funerals  and  other 
jnxrposet;  that  certain  of  these  automohiles  were  kept  et  the 
garage  of  appellant,  end  others  at  Hinze*s  garage;  that 
among  these  automobiles  were  two  large  machines,  kept  at 
Binse*s  garage,  ^blch  were  used  principfilly  for  funerals; 
that  Hlnze  and  appellant  were  members  of  an  organiz^itlon 
known  as  the  Chicago  Kotor  LiTerymen*8  Association,  under 
the  rules  of  lAiieh  Association  a  fflcmber  unable  to  fill  an 
order  for  an  automobile  was  pririleged  to  give  the  order  to 
a  fellow  member.  Tariffs  for  the  use  of  autccsobiles  were 
fixed  by  the  Association,  a  printed  copy  of  which  was  furnished 
each  inemb«>r.   Under  the  rules  of  the  Association  bills  were 
rendered  to  members  who  used  the  sutcsnobiles,  to  whom  a 
discount  of  10:,<  WM   allowed  if  the  bill  was  paid  within 
thirty  days.  This  gare  to  the  member  taking  the  order  10^ 
of  the  list  price  and  to  the  monber  furnishing  the  car  90^ 
thereof.   It  seems  that  the  aeeretary  of  a  society,  from  its 
naae  evidently  German,  the  " Schwab enverein,"  telephoned  to 
the  manager  of  Hinse's  garage  that  he  wanted  an  automobile  to 
sarry  members  of  the  society  to  ^ontroSs  cemetery.  The  reply 
was  that  the  Hinss  automobiles  were  busy,  but  the  manager 
^romieed  to  arrange  for  a  car  elsewhere.  The  seoretary  tes« 
tified,  however,  that  he  had  no  notice  that  Rinse  would  not 
send  his  own  oar.  However  that  may  be,  Hinss's  garage  tele* 

phoned  to  appellant  nnd  engaged  frosv  it  two  oara  for  May  30» 
1915,  under  the  terms  of  the  Chicago  Uctor   Liverymen's  As- 
sociation rules,  to  fill  the  Hinze  order,  fiinse  contends 
that  he  engaged  the  oars  for  no  particular  funeral  and  for 
no  specified  destination,  although  appellant *s  tele]>hono 
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\»\»&iiaa(  Oiii  iutf  »Y«<<fvr  •tftv  aoXitfOAoiiMi  osai?!  oiii  ;t«ifi  wnr 

-aal  tXAd 9X008  4ifi     .oYotfvftoii*  «««  a  vol  oaoavsn  o^  dasJUaott 

ion  tXutiT  oAfllH  imdi  moltoa  •a  k>aA  •d  iuAS   ,iaTavo^  ,l>alll# 

-•Xai  9»a««;>  a'a^aia  ,^  v»  4»dJ  utovoh     .'X4ca  mro  etii  Anaa 

,oe  'i*ii  TOl  tfi*t»  •»#  4Jl«at1l  J^oi«iBO  ItttR  iaaXXof<a  9«  i;a«Mlf 

-»A  %*u»upciwris  roio^  9Baaiit9  o4^  lo  »«n»l  a4i  voLiw  ,iX«I 

abftaiJioo  9-  isjbaa  »««xa  oii'      '  "  ,u9Xju^  aox^alaoa 

to't  boa  Xa^-  r«9U"M(T  ;      lo   bvj^^tf  94  J/uU 

snociqoittd   o  •  jni^iitf^ii  4jj>  g,«j  U   ,siox;raaXi99b  l>9XlXa94{a  oil 


operator  teat  if  led  tlrutt  It  was  her  understaddlng  that  the 
two  automobilee  vere  to  go  to  Foreat  Home  oemetery.   Ap- 
pellant deaignated  one  Neuman  to  take  an  automobile  to 
fill  one  of  Hinze*9  ordera.  Hlnse  directed  Neuman  to  take 
the  automobile  to  the  Tiorth  Side  Turner  Hall  for  passengers 
and  to  drive  them  to  llontroae  oemetery  and  to  bring  the 
paaaengera  back,  according  to  ouetom.  Plaintiff  waa  a 
paaaenger  in  the  automobile  in  queation  at  the  time  of  tha 
accident  vhil*  it  waa  returning  on  the  laat  mentioned  day 
from  the  burial  of  a  friend  in  liontroae  cemetery,  on  the 
return  trip  from  the  oemetery  >jeuiuari,  the  driver,  attei^pted 
to  paaa  a  buggy  going  in  the  aaae  direction  and  atruok  ita 
aheel,  wrecking  it,  and  in  atterupting  tc  dx*ive  acroaa  the 
atreet  car  track  in  front  of  an  approaciiing  uar  the  automo- 
bile waa  hit  with  great  force  by  the  atreet  car,  injuring 
plaintiff  with  ethera  in  the  automobile  and  killing  the 
driver,  Neuaaan,  and  three  other  oocupanta. 

We  tnink  the  jury  might  properly  find  from  the 
evidence  in  the  record  that  Heuxaan,  the  driver,  waa  tlie  ser- 
vant of  appellGU'it;  that  appellant  paid  him  hia  wagea  and  gave 
hia  direotiona  regarding  the  driving  and  management  of  the 
automobile;  that  Beuman  looked  to  and  received  from  appellant 
hia  vmgea,  and  that  appellant  had  the  aole  control  of  Kauman 
and  waa  the  only  one  who  could  diaoharge  hint  from   service. 
And  they  might  further  reasonably  find  that  Kinaa  had  ne 
control  over  the  automobile  or  ita  driver,  Keuman,  on  the 
day  ia  queation,  except  to  direct  Neuman  where  to  drive  it. 

There  ia  likewiae  evidence  in  the  record  sup- 
porting the  verdict  of  the  Jury  that  the  accident  waa  oc- 
casioned by  the  negligent  driving  of  Neuman  and  that  the 
atreet  oar  people  were  not  at  fault  or  guilty  of  any  negli- 


rns'Mi9^  b9i99tLb  •sniil     .viable  •*'9xats  la  cao  Hit 
mxa^foui^aqi  Tii'z  llmH  T9tmts  •hifi  tiiicyi  tsii  o^  wlidoivjoitsm  »di 

BiU  1o  •tb.ia  jtii  i»  aati^^up  sU  aXido&oiu*  •tit  ai  'Xbjt0t8««<| 

•iif   aO     ,\j»i9a»9  •ac''?'^'  -"    ni  braeJt^l;  «  to   lAi.'Xifd  ntii   snarl 

bal(CU»J.*«   «70TXxt   otil    ,  xibi^aato  ncLt  moil  qlxi  axut^t 

aix   :<Uurx:je   uiu>   i!(ui.tndfXA   oauM   6i\3    ax   ij^xo^  \Ui3'^<'  *  aa^f  ai 

»uJ    »t:j-:c  <,aiJ^'Ju.^  Ji  a   ai   una    ,*i.   "fttti.Ia*  ir;    «  Xaaxfv 

»sU   •^alllt:L  joxta  alUaaoJua  •tU  at  CTeclio  xiiiv  ll^;rai«X«f 

•'£•«   acf^  a4Mr    ^r^xii:  iiauas  i'itd^  brrooai  ;- i    aoaablra 

aYea  JDiui  a93)i;«  axii  at'  :^r>v;i' fvq'qa  iadi    ;u^r(aIX9qq[a  lo  tamr 

acii    io  Jnaxns^aaijf  asu:.  iS  r^niJOTBr^sT   anoiJo*nil»  aUxI 

iei»H9 jfiS?  iwcrr'l  fr'^rx^noi  rn^s  oJ   fca^.  .ranj    ;aixdaflielAHi 

na^<»'*  fr»<14«  Jmdi  ba»   «ae;ftM>.   aJUC 

via  aa«  ^ao  axi^  a«a  Jbew 

oa  fcy'.-i  aaniJi  iiJi  tX^/anoajiai  tadJXtfl  Jiialxi.    .         c.tA 

arf#   to   .riia:--      ,1^/,.  rcj  s?»cfomo*tf«  uLt  tavo  ioviaoa 

vLio/aK  ^9«   J  ;^»a3ca   «nol^aaap  al  x*b 

-qjua  Mcoaa-'  l  woro;:ivfl  aajtw^adx  al  aia4T 

-00  aaar  ^nabiooa  a^M  iot  »«1^   "^o  #oJU>-xaT  ad*  ^aitzoq 

»4<*  *»?!{*  bta  cwojtfas  la  aniri-ifc  inasi  tii»a  adi  x*  6»aola«a 

-i'^-  fius  to  d-Xt'iit  #«  ion  ataw  aXoroaq  xao  J^aaxia 


genee  wMeh  0Rus«»d  the  aocident;    and  rre  think  th«  Jury  ml^t 
further  reasonafcly  find  from  the  eridence  that  the  automo- 
bile wai  hired  generally  to  be  eent  out  upon  the  direction 
of  Rin«e,   or  that   It  wae  hired  to  make  the  journey  to  iont-  ' 
ro»«  oereetery  and  not  to  Foreet  Home  cemetery,   aa  contended 
for  by  appellant;    and  In  either  erent  appellant  would  be 
liable  In  this  action  for  the  Injuries  suetsined  by 

plaintiff  ae  the  result  of  the  nep:1i^v\oe  of  appellant's 

drlTer, 

The  plaintiff  vma   injured  ^hile  riding  in  aa 
automobile  driven  by  the  serrant  of  apT>ellant  throujrh   the 
neglifrent  driving  of   tuoh   servant,     tmder  the  cir«uraatnb«a« 
of  the  hiring  of  the  autcKobile.   appellant   owed   the   duty 
to  plaintiff,   notwithstanding  he  was  a   stranger  to   the 
hiring,    to   80   carry  hijB  that  he  \70uld  not  be  injured  through 
the  negligent   conduct  of  appellant's   servant   in  charge  of 
the  automobile. 

These  questions   of   fact   being   settled  as    indi- 
cated,  the  legal  principle  applloable   to  fix  the  liability 
of  appellant   Is  that  of   ree^>ondeat   super  lor,    the  test  being 
whether  the   servant  was  in  the  euipl  oy     and  under  the  con- 
trol,  dominion  and  dlreotlOB  of  the  master  frois  whoxi^  he  re- 
ceived his  wages,   and  who  had  ths  authority  to   discharge 
hla  from  his  employtnent  at  the  time  of  the  aocident. 
Consolidated  Fireworks  Co,   v,   Koehl,   190   Til,   148;   Harding 
V,   St.   louls   Stock  Yards ,    242   ibid  444;    Connolly  v,   Pccples 

Gas  Light  &  Coke  Co . ,    260   ibid  162,      This  principle    is  well 
•xpressed  in  lylscoll  v,    rowle,   181  Uass,  416,   where  Holiues, 

C.  J.,   said: 


J-ffaln  xtul  ariJ-   trctlt   *?»   Ban    jtrmMoo*  erf*  !>«eM*o  xinin'w  »9itftB 
V   .jf,.  •   *»»tlri  eiiir  *£    }«jiJ  to    ,*»xntH  Ike 

.TeYli* 
b»ro\,tti  Ltfti«f«i  »ri* 

«(tf  ri  ^»Trf»«  •/<*  rcf  /r«Tiith  eXltfomo4^t;/i 

vjfi;  orroawe  eii*  le  luriicirf  »^   "^^ 

dj^oxAi  b»*r  i  y^no  oe    i^    .t^aliJtif 

,dIl(leAo4uJ9  eilj^ 

«,1X  eo  'floilqfqa  eXqloflliq    f»;4»X  »ri^    ,*♦*«• 

jjfli  *«il^  si  *niaXJ?g<jfl  Ife 

SAW  ^cjoti^b   ittit  •xf»di'9ttm 

si«liv9ilb  fcfMi  noJtrjlmob    ,  fot* 

99TMAOK  'rf  odw  t>a''    ,84rij»w   sla  Jberlao 

.eeai-i.  raX   ,»Xwerr   ,r  ifeeei«t  nJ:  feeww^qxe 


"In  oat«>  like  th»  pr«s«nt,  thare  is  a  general 
eouaeniduv  of  auttxi^rity  tnat,  altliougn  a  driver  m&y   be 
ordered  by  those  who  have  dealt  with  hie  mastftr  to  po 
to  taia  place  or  that,  to  take  this  or  tnat  burden,  to 
hurry  or  to  taice  his  time,  neTerthelesa  in  rnnpeot  to  the 
manner  of  hie  driving  and  tiie  control  of  his  horse  he  re- 
mains subject  to  no  orders  but  those  of  the  man  ^o  pays 
hia.   There/ore  he  can  make  no  one  else  liable  if  ne 
negligently  runs  a  person  down  in  the  street," 

In  the  case  of  Hirshb erger  y.  lynoh,  9  Sadler 

91,  the  court  said; 

"Where  a  earria<9;«  and  horses  ate  the  vrop'-rty 
of  a  livery  stable  keeper  and  the  driver  is  in  his  gener- 
al service,  and  the  driver,  carriage  and  horses  are  tem- 
porarily engaged  in  the  service  of  an  undertaker  and 
under  his  direction  and  control,  the  livery  stable 
keeper  is  legally  liable  for  the  negligence  of  the 
driver  while  sc  employed," 

Interpolating  into  this  quotation  "autoraobils"  for  "carri- 
age and  horses"  we  have  a  statement  of  the  law  applicabls 
to  the  facts  in  the  instant  case. 

If  the  Jury  had  believed  the  contention  of 
appellant  that  Ifeuman  at  the  time  of  the  accidwnt  woB  ths 
servant  of  Hinze,  then  it  would  have  been  their  duty  to 
have  found  by  their  verdict  that  the  defendant  Hlnze  was 
responsible  to  plaintiff  for  his  injuries.   T!ot  having  do«« 
80,  we  assume  that  they  concluded,  as  they  properly  might 
from  the  proofs,  that  Ifeuman,  the  driver,  vias  the  servant 
•f  appellant  at  the  time  of  the  accident. 

It  follows  from  what  we  have  heretofore  salA 
that  there  was  no  tortious  conversion  of  the  automobile 
by  defendant  Hinss  so  as  to  make  him  the  owner  pro  hac 
vice. 

Complaint  is  mad«  by  appellant  of  the  refusal 
of  the  trial  Judge  to  give  certain  Instructions.    *•  have 
sxajuined  all  the  instructions  found  in  the  record  -  a  id  thegr 
are  numerous,  exceeding  forty  in  number  -  from  which  ws  think 
the  court  gave  sufficient  of  them  to  fairly  infono  the  Jury 
as  to  the  law  applicable  to  ths  facts  in  evidence.  Sons  of 


9i    ^anaiufi  J'UuJ    to  exat  ftiLsi   o>^    ,  »iM»Aif 

^fti  *^  -^rtJirx-xiB  air'.  ' 

»tf/!'  ?   on  oi   ;^o»i',c!;'.. 

$xi  IX  *  «»  tii  ©f  ol«i[0f! 

» ,  '  -cr  jn  enirt  Yi'^^'^ 

j>nA  til    10  9»XTTea  •at   ui  b9^a^ci9  y,iii»i9q 

•I    _      .     ,  X  ©rt*   ,it;i<fnoo  bn/i  n^ticftV    elrf  *x«ft«u 

•ill   ^o  »ott93iia»fl  9J(U  lol  flXd«iX  Tit  t«:i9»3i 

-/TTr«"n»  10^   "»Ildoac*u»"  notln^ovp  Bid*  tti^ei  "naii^Xoq^ntal 

OS  "iSub  •ti%iii  ft««cf  &rti  M£/*w  ti   fi^di   ,tsn^H  Jr>  taMTf9 

•>«iob    nniv,-  ;  .8r>iTVt(ti   9ld  <tl   ItiifllBfq   Ot    •Ifflsao^VVH 

ir«.«T-v->h   flf^i  ...      ^icainv  #«ii*    ,i1boo'xq[  •ft*  imyI 

»Sn»l>lCfi*   Mi'.t    "t«  »«1*   Ail*    tM   tnmrT'trjau  l0 

XUit  adi  dcroliTi   x^tiat  oi  mdi  la  itfiolWuB  aras  *T0co  ai<* 


tlL«  iii»iruetiloa8  rel'uevd  vere  prt>ctlcai«4  upcn  frctts  atsu.'u«d, 
wlcdch  find  Tit  •ui-j.ort  la  tiie  proof*. 

Finding  oo  rrvertible  en  or  in   Ui«  tocotd,    t3*i»r 
judgment  of  tfe«j  huj^tuxitr  Court  is  •ffir«©d. 


29  .  23585 


Ileintiff  in  iSjrror, 

\ 

▼8.  \ 

CHlCACr  K/ILVAm  CSi'iAKT  . 
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^-HP.CH  TO  3Uli!riOK  SCUWP 


MB.   JljUTICE  Hf'IDOM  DRI^lV^aTiRT)  TlUi:  CFiriCH  CF  '^HJ':  CCliTfT. 


Thl»  writ  of  «rrcr  vn.v  ccnsclidatcd  for  Peer- 
ing vrith  rppcCi   cn»€  gene-rrl  nurbc-r  23651,   Chg rl es  fritg  v. 
£•  ^*   Hocheyeier  Comfyfig;,    In  irxiiofe  cp.»e  an  spini©*  i»  thl« 
d»y  hendcd  dprm  affirming  tto«  judicpjent  of  the  tria?    court. 

The  deoloion  in  that  c»se  «utonaticii1Iy  die* 
poses  of  tiiie  writ  of  orror,   nnd  the  J|««i£v»ent  of  tlio  Su- 
perior court  iE  ftftain  ftfflrcied. 


8J^8  XlSlSi 


tn:  -J8  VJT  s.)  t.^. 


esec^:  -  Q\> 


:o 


.  '•^* 


.WJJ3  /i;:.  ■    :.i.'  t.;"'  en;.  :■'.:.. rcc'  iv  '^ 

•  nib  x^imnt^tamaijisat  onmn  SatU   nX  tsoinl9gtb  t^l' 


31   -   23652 


Appellee, 

Y3. 

Afpa^lant. 
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j       ^/AjFi;iAL  3?R01t  &UP2RI0H  COURT 

j   y        CF  COOK  i;oui;ty. 


131.  JUSTICE  HOLDOai 'IJELIVSRED  TKS  OtlUIOW  0?  THE  CuURT. 

In  this  case  there  v/as  a  verdict  and  Judgment 
of  ^500i  and  defenciant  appeals. 

The   verdict  ^-nd  judgment  in  this  case  .vara  ar- 
rived at  in  the  trial  court  upon  tne  same  evidence  and  ren- 
dereo.  oy  the  same  jury,  by  the  con3eDt  of  the  parties  ne 
in  the  Fritz  case,  general  niortbcr  23651.   T.Ue  pinintlff  in 
this  esse  wsa  injured  at  the  saite  time  and  in  the  eaaie  au- 
tomobile and  under  the  same  circumst'iiacee  as  was  tne  plain- 
tiff in  the  h'rita  case,  and  the  liabtlitj'-  and  reaponaioility 
of  eech  of  the  parties  to  the  other  were  the  same,   'Shat  hai 
been  said  in  an  opinion  coincidentally  rendered  with  this  in 
the  yrita  ease  is  equally  applicalle   m  fact  end  legal 
principle  to  the  instant  case  and  is  decisive  of  ell  the 
questions  raised  on  this  appeal, 

For  the  reescns  eet  forth  in  the  opinion  in  the 
yrits  case  supra  the  ji.idgment  of  the  Superior  coxirt  ia  af- 
firmed. 

APFIBli:^. 


Macs  .  IS 


8J^8  .A,lSlS 


THU09  aoiifi:*tu<i  hoipi  ua  i . 

'  I  .  Jrtr.!.4.6_,._A 


-n^  -«en  ax  .na.ibui  bct^  totbiix  sxlT 

-n«a  in*-,  sorfttlvs    m:-«o    ri  ;v    r.c-Ofi  .     "    '  r:  -^  ii 

n.r  fll^  •sit      .leafiS  ^^o'^ri    jcTvaa;^    ,ftt«j   s^lil  txl*  ai 

-u£  ^tuBa   ?dj  ni  Jbafi  arri;?^   jixm  »iit   iB  bt^utai  taw  •eco  ald^ 

■Bjcl  l«nr      .ecw-.a   »il^   stew  isil^o  ea-t   ci   esiitxici  odJ-   "io   A3«e   1q 

iJiga  r  ba.9   foel  ttc.    ?»i  rnojtljq/s  iXtstup9   •!  ••£«  aJ'i'rt  »ili 
•il^  ire  "10  sTjBXOsb  ti  ttut  •««o  d-ns^aal  sd^  oi  slqloaltq, 


-.^1- '-  -  ■     -  — ' 


88  •  2B584 
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JPla^ntiff  in   3tt.^, 


T» 


} 

CCtjfRT  OF  COOX 


Ttils  wirit  of   error  'xr^.9  Qonf3li«l.it sd  for  hiisar* 
Ing  Tirlth  sppaal   ca»o  genf^xsl  nuniber  a365St»   Gcorga  Kbgyi3;t)aoli»r 
^«  Z»  !•  goohspal,gr  OoorDanj..      In    the  •ppaul  caae   tha  jadgiient 
of  the  Supcrloy  court  h?i»  heen  nffir«fid» 

yor  the  region*   a«t  fortii  in  an  opinion  this  dajr 
ftl«<i  in  th«  ?rlt8  cns«,   gqneraX  niuab«r  85651,  all    the  qa««» 
tlon«  nrialng  on  this  writ  of  «rror  h?»vlnf5  b^«n  thore  deoided, 
noth.lng  it  left  for  our  further  oenaid«^r%tioB,   and  the  Judg* 
a«nt  of  th«  Superior  court  la  agnln  nff  Irm©;!. 


e^9  .A.I  SIS 


re. i         e^icr*  xffJtv  jjffl: 


...  .•: -*^^  '  -  ■      -  -  —-^ 


173  -  24C94 


▼•. 


i 
\ 

CHICAGO  lACKIRG    CCii'AlIY,         } 
App«>l|Lnnt»  ) 

) 
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AiPFAI,  FROJH   CIHCDIT   CnUHf 
Of  OOOK  COUKTY. 


»R,   JTmTtCl?  T{OLTX)K   DRI.IVFHTO  THE  OPINIOK  OF  THB  COUPT. 

Till*  is  lua  action  on  tU*  oas*  for  peraonAl 
injuries  wxiicb  was   tried  before  oourt  and  jury,    resulting 
ia  a  Terdiot  and  Jadtcment   thereon  of  |^67&c>»   frota  whloii 
Judgment   defendant  prosecutes   this  appeal* 

The  cause  vent  to   trial  upon  two  additional 
counts,    tlie  original  oounts   oeing  ellj&ir.ated  froia  the  o&ee* 
One  ef   these  counts  olii^arges   tiiat  (defendant   c«n«>d  a  packing 
house  plaj3t  at  Union  Stock  icards,   Chicago;    liiat  it  ixeld 
Itself  out   to   tine  public  «.8  selling  at  eiholesale  and  reti2.il 
aeats  and  otlier  packing  hcuac<  products;    tixat  plaintiff  vas 
a  butcher  at  retail;    that  upon    the  in'vit&itlon  of  defendant 
he  vent   into  its  building  for  the  purpose  of  purchasing  meat. 
etc.,   and  that  tne  defendant   then  rnd  U^ere  negligently,   vrong< 
fully,   carelessly  and  improperly  £&aintained  said  store  and 
premises   in   ^n^id  building  in  a  dangerous  and  defectiva  con- 
dition,   in   this,    that   the  onme.  vere  poorly  lifuited  and  tna 
place  tliere  was   dark  »o   that  when   the  plaintiff   entered  the 
premisea  end  oponipd  »  certain  door,    expecting^  to  go   to 
another  roon  of  said  preaises  where  defendant's  meats  and 
other  products  were  kept,   he  fell   down  a  certain  opening 
or  elevator   shaft  a  distance  of   to^^jiit,   12  feet;    tnat 
plaintiff  was  at  all   tidies  in   the  exerciee  of   due  care  and 
caution  for  his  ovn  safety  and  that  as  a  result  of  plaintiff's 
fall  occurring  through  defendant's  alleged  negligence,   he  «i  s 
injured  and  was  prevented  frost  transacting  his  usual  affairs 


\ 


M01-- 


«  l««q<p»  «i;tJ   •«ifua»ttO'sq  4s«l>cHil*b  in^atibtft 
j>X9a  ii   J«ai    tft^AOidU   ••^T«r  )L09^£  atlAU  ;«   iamlx  ••tfUC 

bits  siafA  bi»«  ftanLi.taldM  xXifxtirttiail  bam  xX«««X*tAO   .iciltfl 

*«oo  WYiin^Y^t'   bnff   •tttn  .    ^nijblind  blnu   ni   8»il'.Micq 

SA;r  Amm  kmttxj^ll  xSraoq  ntvw  *mtm  •Hi  SndJ    «alilJ    nl    .noX^lb 

«J  on  oi   Hni'»<»<i:x<»   «T(>«b  ai«iT*o  a  l»»a»<{0  ban  a»«l«»«q 

bum  aljwai  8*,tcua»mt9b  f>v«ii(r  •••i«»Tq[  bi««  lo  mow  Yt^iom 

l«iii»qo  nXMS%m9  a  nw«i^  11*1  •/!  ^it*^  •xttm  aiaubo^q  i«i(i« 

^Ailcr    ismf)^.  ^I    (Jiv'O^    to  •O0«l«i6  «  ll«d«   %oisT»f«  to 

Jkui  mxMi  mub    to  ••iot«xo  atfi  mi  mmaii  llm  in  «Mr  Yiiintmiq, 

u^fitJaimiri  lo  iiimo-x  «  •«  JwliT  boo  t^olAo  cmo  •td  lol  ool^vs* 

•  iVr  od   .•oao^iXioA  bm^^llM  o'^aMoolob  i(^«Trii  loli-xj/ooo  iXal 

o-iijsllo  Smvu  old  |ia4i»a««rU  AOtl  bolasrovq  ■««  boo  botJVtxX 


and  buvinttts;    that  at  lost  groat  galnt  and  profits  -frhloJa  hs 

etlierwise  vculd  hftY«  made  and  wa.s  otherwiso  greatly  daoiagsd. 

The  othor  eouct  was   sltt-ilAr  In  Its  avera?«nt«  of 

oegll^eoee,   core  and  oamajta*  «ith  tht  a4>.ditloa&l   cliax^t  that 

ther*  was  in  forc«  and  «ff«ot  in  ci^ica^o  a  certain  valid  ordi- 

aaaes  which  provided  that: 

"All  hcistways,  hateh«rays,    elevfttor  wells  and 
wheel  holes   in  factories*   raeroantile  establisiuuenta,  taills* 
or  workshops,    suall  be  securely  fcKced,    inclcsed  or  other- 
viae  safely  protected,   wild  dav  dilif ence   atmll  be  uoed  to 
keep   all   sucli  actins  of  protection  closed   except  v?hen   it  is 
necesB&ry  to  hare  the  eaaie  open,    in  order   that   the  said 
hatchways,    elevators  or  hol»tlng  apptoxatuses  oiay  be  useck," 

Mi'-i  it  was  charged  in  this  oouct  that  defenoact 
neglifently*   carelessly,   wrongfully  End  ljaiprop«rly,   and  in 
violation  of   lb??  ordinance,    failed  and  negTeeiPd   to  keep   its 
BRid  hoistways,  hateh«my  or  elevator  well   inside  its  premi- 
tea  securely  fenced,   inclosed  or  safely  protected,   or   t,o  uae 
suoh  diligence  to  keep   euoh  noans  of  protection   oloaed,    nut  on 
the  contrary  thereof  euffcred,   pcrnilfcted  and  allowed  its   said 
hcisitway,  hatchway  Hn<i  elevator  well  to  remain  open  ond  unpro* 
tooted  and  unguarded*   ^hen   it  was  not  neoeaaary  to  have  saae 
opeii  in  order  to  use   ;»aid  elevator,    ac    that  rdien  pialntiff, 
in  the  exercise  of   due  care  for  hia  oani   safety,   wal*:ed  frc« 
tine  outaid*     door   of  def eudatit**   said  preralaea   in   said  dark 
TQomt   he  WHS  oauved   to   and  did  bttoauae   ot  defendant's  neg- 
llgeraes,   fall  into   ^aid  open  and  unguarded  huiutway,  hatoh« 
way  and  elevator  «ell,   and  was   then  and  Uiere  caused  to  fall 
down  into  the   same  a  distance  of   twelve  feet,   etc. 

To  these  two  counts   defendant  pleaded  the  general 
issue. 

At   the  oonolueion   of   plaintiff* s  case   in   chief 
defendant  irmde  a  motion  in  writing  for  a  directed  verdiet  and 
tendered  the  usual  written   instruction  for  that  purj  ose,   which 
notion  the  court  denied. 


•li  st»i4^  ■ii^otq  kam  •«!«»  Mftin  $••£  ^A  iBstS   ;t*ftal*u<f  ham 
•A«i|a«t«lb  xXftt^rt  •i-tv'XAKio  ■««  bnA  •Acm  •▼•it  htaam  ••tw7«x(lo 

t«    •#asiIIT«T«    K#l    «l    tAlirlr,    «««    t {11109    t«diO    »x(7 

-Krvo  Ml«v  fliJtii99  c  o^Aoiai'  nl  4»«ll«  Aim  ••vo)  Ml  •««  •y<»jU 

OIM   c.      •  ...... 

,«XIlffl   ,(  I««xftr 

?i  .-)  •   .  .  x-f^^'tJM   oaiv 

•  1   ii  to   ifiUi«.v  naii«    X  In   lOflC 

**,i»»»..  i^^axoti  -so  «toi«ir»i9   .fieoiixis^aii 

oji  ~io «  a®"  ***^  ''  •     ^  '.Y 

•«w  t<>«^09/<yt«c  \i9'ltiM  to  i}»«oIf>al   ,l»oon«)  xX<>i^«os*  ««• 

00  ^tv  9  ifOX^fiieJ^ovq  lo  onsoci  iioue  q[n»-/  .9^1XJLi)  ctotff 

,  tll^AlAi  Jwroio  iiii*^  oov  o^  tab  to  •!  at^io 

ma  t%9l9X9X»  •tU  nl 

-fii.'^^Mi   ,  f/>«rii«i.oa  fe»ti/^i.;^ra'  ba/a  art*;  ->;^^a.t    Ii«  I   «09i(&j|U( 

Hb\  Qi  O'seuj*.'  .  Uow  toiAToXo  inM  XIP| 

.9i  :  ooBiO  odi  o^cti  nrok 

l.il.:r»    ri    »« -a   .i '  V  i.-- .u  ^Iq   lo   noioiiiionoa    ■> 
bsiM  t9ittv  biJo-^ixt)  m  Tol  ^atiitw  ni  ooiie*  «  •fc.soi  .^^^J^)no1»Jb 
iloJLxtv   aOourtiiq  ijwll  tol  nox#f><rxioRii   oiot^rxtw  lA^iotf  flitf#  hoiobnol 


Tta«  plaintiff  va»  a  witneaa   In  his  own  b«half, 
amd  bit  narration  of  the  oco«rr#nr«ii  leading   to  the  accident 
ia  In  brief  aa  follow*: 

He  wa»  39  years  of  »p«,   born   in  Volsnd;   had  been 
in   the  retail  butcher  buainass  for  five  years  at  4668  South 
Haoine  avenue,    Cliloago,     He  went  out  and  bought  hi*  o«n  tT^eat 
ajQd  hauled  it  in  his  horse  Hnd  wagon.     Before  the  day  of  the 

e 

accident  be  Ja»d  bought  his  neat  at  packing  houeea  other   than 
defendant**,      Gn  the  day  of   the  aoviiient  he  drcve  in  nt  a 
gate  en  Srcas  ayenue  and  bached  hie  wagon  up  to  the  platfora 
of  defendant's  place  about  15  feet  frots  the  door;   he  alij?hted 
from  his  wagon  onto   the  platform  and  saw  two  men   dressed   in 
white  coats    standing  near  the  doer,   one  about  a  foot  sway, 
the  other  a  little  farther.     He  greeted  these  oien  by  eaying« 
"How  do  you  dot*   and  they  answered,    "Hello,  how  do  you   do?" 
and  hf   rerli«^d,    •!   want   to  buy   soase  aseat,"   and   tbey   told  hlJt 
to   *Cc   inaide  and  gt   to   the  cooler  and  you  can   see  the  meat,* 
Ke  told   then!  he  wanted  to  buy  "perk  butte,"     The  hour  was 
about  noon,   when  most  of   the  employees  «ent   to  luncheon.      After 
this  collOQuy  plaintiff  went  into  the  building  and  noticed  soaa 
barrels  wrioh  were  near  the  elevator  door  aad  about   forty  or 
fifty  foet  frcB)  the  door  throuish  which  he  entered  the  bui Idl- 
ing,    There  was  no  lif^ht  Inside  except   daylight!    Jt  waa  dark, 
not   dark   like  nighttijno,   but   dark,      When  he  got   near  the  bar- 
rels he  noticed  that  the  door  was   sowe   diatanca  open,   and   then 
he  grabbed  the  door.     Be  thought  he  was  goinf   to  the  cooler, 
ao  these  twc  r&en  told  him  he   should  >!^c   to   the  cooler;    the 
deer  rnxa  open  about  12  or  15   inches.     He  did  not   see  any 
v7hite  or  red  lifjat  by  this   door,      ka  he  opened  the  door  he 
made  one  step  and  his  foot  fell  and  the  other  foot   slipped 
up,   and  "bang,    I   went   dowi."     He  had  never  been  in   the  build- 
ing before.      It  was  dark   in   the  place  where  he  fell,     A  aan 


#»•»    MVO    tllf    Id^^lT    kQ«    tu«    iaS»'     -  .0MDi49     *9tffl9y«>    «u^v7>- 

•d?    T-       ■'-    -^j:^^    ^-r--^'  '      ^ -.    .....  .,  ;..    ->    ^>    ^1{tfsxf  bu 

mi  b«tA»iJ>  fl»«  ov^  vttB  ftout  noralifll^.  »4^  o^«d  0oa«v  ild  icoti 

«Y«»-^    '^:^''    n  ii^^d0  <)a0   .loot)  ftdi  tm^n  j^atbrutin  ib^aoo  v^ltrfv 

•, !«««>«  •<#    •»•    iT«»   iiax;  ^HA  1C9iOf>0   sr"    -  ij;    oO"    O* 

t«vr  isr«n  •ift     •.«tJii<l  jf<xo(|*  x«<*    ■»-    ^"'^»-*   w^*    «»ii'      '' ' 

ittlA     «a4«^»Aiii   -     ^  -     -*^«XtiVM  •tii  "^9  ^•<u>  a»xte  «awuu  wwuoa> 

•«•«  u*oii«!}  Jboti     i>       .1  ^    ^*'-'    -" -?w  HiioiAXq  x<vpaXIo»  alHi 

ID  VroV   iMOfjiB  naH  t<«w^    >.^. -ivvj.^   74ii  v«e(i  •«•«  il»iiv  ■(•T««tf 

^^fHl:    •««    J.     ,'u.^*iy».     J  ^tOOCB   «ifti»ai    ia^ll    on   QS^       17(^1       .^oi 

•TJM^  tdiij  x».irf  jq;^  nil  mCfi     ,*tmt>  iud  ^^initi^ia  •HH  *tA'    '    ~ 

^a«  •••   *on  .' iw  .••dDni    .i    .:  u    ^      iun4»  a»  -  -   -—   ---35 

am:   A       .fit"!    sit   9«»iXRr   •O/sf^    »ri*    rtl    TtXmt    >•  '  llotf   j^ 


easie  down  and  lit  a  aatoh  i<nd  looked  At  fela  aud  th«n  two  ffivn 
eMi«  dovoD   with  \ftnt<»rr)B  An  3  enrrisd  hia  up,   n^nd  he  \tsi«   talton 
to  tla«  hospital  to  to-s  tro»t«d  for  hlo  injurl«a,     Maintiff 
wao  about  five  f aet   six  ami  one  half  ino-hea  tall  and  weighed 
Abomt  195  pouAds.     >:e  did  net  notice  f/hnther  titiere   .van  a 
double  dcor  or  not.      He  itrabbed  hold  with  the  rlj?ht  hsind  smd 
;puahed  one  ef!  the  doort  away.     He  did  not  open   the  doer 
ionard  him,   but  pushed  it  away  frcin  hijn.     He  ^as  going  reasoa* 
^Xy  quick,    as   It  ^as  after  twelve  o*Gloe2c  cud  he  was   in  a 
burr/.     He   lid  not   lonk  for  any  other  door.     Ilaintiff  was 
aalred   these  ctuestionst      ■'Wxen  you  opened  the  door  did  It 
look  darK  or  light  inside?"  and  he  ans'syctred,   "There  tto-s  nc 
light  at  all,*     He  was  thou  asied,    "Did  yeu  stop  at  all 
after  you  opened  the  door?"  and  he  anavr-red,   "If   2  hi^d 
stopped   I   'wsuld  not  have  fallen  in.   *«*       He  did  net   sec  ary 
tleotrio  lie;>its  around  there  at  all. 

It   is  in  evlaence  uncontradicted  that   during 
the  noon  luncheon  hour  the  ligi^ita   in   the  establioljiAent  of 
defendant  were  turned  out,    during  'jrhloh  time  buelness  was 
mostly  suspended*     ilaintiff   started  to  gc   into  a  meat  coder 
of  defendant  to  look  ot   acae  meat  in  a  place  that  was  dark 
and  to  Ti^iich  he  was  a  atranger.     };o  proceeded  in  hie  o??n   way 
in  the  dark  and  of  liia  own  volition  opened   n  door  let»-din?; 
into  an   elevator,   with   the  result  that  he  fell   in  and  in- 
jured hlaiaelf.      On   this   elevator  was  a   sign,    "•l?I.lYATOK  - 

big 
DABOKIl**   in^l^ck  letters.      In  ficins  to  the  elevator  he 

passed  the  doer*  to   the  coder. 

It  is  tlierefore  clear  that  plaintiff  was  not 
only  guilty  of  contributory  nee;lifience,   but  of   reokless 
conduct   in  walkings   intu  and  about  a  place  which  was  dark  and 
opening  the  first  door  he  stumbled  onto  and  atteoripting   to 
■top  through  such  door  into  a  dark   s^paco  without  any  effort 


H^m  ««#  MUft  bmti  mii  im  huto^I  kuu  4Mam  h  ilX  hum  amob  •!«• 

mmiLMi  B*t»  eA  tap.  ,«J3  mUl  J^tlrtMi  iai*  tuftnMl  jAtXfi  tm^lk  mbi|(, 

Jh»ifB^w  ^AB  •I^'>^  ••Aoai  IXe/l  aA«  i»iui  jrX»  #etl  aril  tundm  M* 

hcjLi  LiTAd  ixi^irt   9di  fill*   bi«4  i»ft4tfrx/*   •.".      ,twi  to  tQ9b  mXdmb 

>Q^  »di   »»•{«  ^»n  £)jU)  ^f     .Y;iNr«  tTO-sb  odl  Iko  •no  fr«ii«wf 

•H.^r^-i   ?«ax«.i  rev  3H     .ji4j(  jbq«1  x^vr*^  #i  ft*;lii;<t  liiff  ^miti  btmt^^ 

M  Ai   B4:<y   Sit  iUM  JtooXd'e  9tI«vj  ruil«  •««  SI   •*    %ii»iii9  XM/$M 

Kitw  iXXialMl-i     .tftcd  VixUo  5(a«  tol  dnet  ttB  hit>  « :     .xpji^ 

XRUI  St0    i'oxi   bUb    »R         "»<    .nX   OVXXil^   9T4lil   tOfl  AitfOV   I    &9qS[»#B 

.£//!  lA  tttviU  twoia  vfiijiix  oi?i»«r» 
aaXMtJL'   JA.'.:   i;t»J&liiJ»7(la!>o^ur  •oofltXr*  aX  ai   ^l 
l9  ^a9WittiXito#tt«  9xU   nl  siiijiXX  tfd^  mio.*!  0(»»iioauX  aoon  mMi 

WXoco  «o«Ri  «  o^tc  .iitXtcreqawt  xX^XMi 

iC-xtit  4MX   .1x1^  09«Xq  «  c*   :te!?a  mbos  io  stooX  ol  #Qii:>ao1«A  )• 

t««  avo  ti'i  nX  Jb»Jb««ooi',  .)^<HrxJ«   ft  titv  9d  jioXxtr  of  bam 

jumibr^t  rco«b  «  li«ii»(|o  mUlXfr  mra  «JUf  19  t>a«  ttmb  ftdl  aX 

'QX  A84  aX  IXot  Ad  lAiii  #iLf«*Y  ^nt  dsim  ^ta^mrttf  as  oictt 

«  ffOTiin.ra*  .aaXn  «  «««  loi^yvr*!  tXiii  oo     •ir»taiX^  ibfsiirt 

«if  t3*«T»f»  fif^t   ol  '^at'^n.  rr:      .•:£»il<.X  <o/?Xd^aX   ,"IDIOKAa 

«r^XCOO    9<1-^    Ol    SYOOf)    9ii^    fi«»tiKr 

♦cfi  CAW  ^-^XtfrtiisXi  ;»iMW  1m^i9  •to'Utftii  mi  31 

ftflui  alti:ii  ««w  Mtum,  ••^ii^  «  .;uotf«  Ami  atat  laXaLXmr  oX  Ipu^noo 

ftl  ^nL»%0mSiB  kBB  oinc  6»X«aiui«  •xf  voob  iavXl  •ill  ^jcXimqe 

llo'^.'^«  XOM  $u<Mi3t»  •OJvqM   ^iMb  a  9iat  toob  /<oii«  liiMOi/ti  q«ia 


to  inform  him  ao  tc  wher«  he  vas  goln^.     ?|U»  n«gllgftnoe  of 
plaintiff  ««8,    asidtt  from  every  other  oondition  environing 
hliB»   the  proxl':Rte  oRuae  of   the  accident. 

The   teatimony   ehowe   tixat  one  of   the  elevator 
doors  wna   slightly  open,   not   »ufl'ici«nt   even«   according  to 
plBlntlff^e  owr   evlrterca,    tc  a<teit  cf  hi  5  body  passing 
through  it  without  enlarginn?  the  opsning.     He  voluntarily 
opened  the  «l«fv»tor  door  sufficiently  wide  to  admit  the 
pasas^^A  of  Y.lM  body,   and  fell. 

The  protection  *o  the  el evator  shaft  did  not 
violate  the  city  ordinance*     The  oondition  of  the  doors  of 
the  elevator  was  not  the  proximate  CF>use  of  the  accident   t© 
plaintiff;   it  was  not  even  a  remote  or  sllfthtly  contributing 
eause.     The  cause  of   the  accident  was  plaintiff's  negligently 
openl^^  the  door  without   informinfij  himeelf  as   to    rhere   it 
led  and  stepping  into  a  dark  plaoe,    whicu  proved  to  be  the 
veil  hole  of  the  elevator. 

At  the  close  of  plaintiff's  case  a  motion  hy 
defendant  tc   instruct  a  verdict   in   its  f  vor  should  have 
been  ailcvfed, 

tauter  V,   Hinde,  18S  III,  App.   413,    is  a  case  on 

fact  and  principle  analogous  to   the  one  now  under  oonsicnera* 

tion.      In   the  Sauter  case  tjie  plaintiff   entered  a  building 

with  which  she  was  unfaffllllar,   knowing  nothing  about   its 

entrances,   all   of  w xioh  were  dnrk,   she  testifying,   "i  fancied 

I  coiild  see  the  stairs  leading  up  and  I  put  »y  foot  out  and 

overbr>lanc©d  raynelf  and  went  down,      I  eould  not   see  anything 

over  the  gtairway;    there  was  no  barrier;    there  was  nothing 

at  all,   no  light.   It  was  Just   dark,"  and  the  court  said: 

•without  being  able  to   see  that   it  was   a   stair- 
way   (ehp)    rushed,    as   re   think,    recklessly   into   danger   with- 
out stopping  and  exploring  the  place  either  by  reaching  down 
and  feeling  to   see  if  it  was  a  £itaix*way,   or  oarpfully  ex- 


aiUaovlTo*  iu»i#lbn9«  ifi4«»  ytst*  •»«!  •tia*  «»iMr  lli^olai^ 

9i    jMiiil>ii09»«    ,a«v«  /i»9i9Xllw«    ton    ,.^»:|o   xiti^Sii^*   Viiv  tVVftft 

;)ni;k.!::  ^c^atf  aid  !•  iio^A  o#    ««a<Hi»iw   fiwt  t^^lll^Aiafq 

vi      .'s.ffir.^^a  •ill   fmlsttilna  iuntUt-v  )i  dJi/a^mMi 

,ti*J  bam   «TJbo¥  »JL^  to  9SMnaf 

la  «ioob  •ii'    iQ  B»l^Ain»9  a4T     .«»iuin.ttrxo  y^^v  ^di  9iMlclr 

tti   iambi'Mm  mtii    U  •siM*  •iMklxoiq  •!!»  tofl  nam  «fi*i«inXft  »ii^ 

^IJvdirtiaoo  ^^dylJa  to  msomrt  •  a%v«   i»n  aaif  11   {l^i^ftlAfq' 

*UJ    til  3j  iMrorcf  ^^oJUifr  •#»«rq[  Hxmb  «  <»#ni  aiil<ti*<ttt  iboa  bit  I 

,-iOitnyf  »df  to  oX«if  H<99 

BrmA  J^XtfVita   «ov>  1  a^ri  tU  flb%»v  m  ii>tj'X^^at.  07   i^M«tm«t9b 

•>«it*I>i.«iS9«  ««^jti;  wcuf  •MO   *iii   ai  lutfOAO/^toft  tX^Ctas^tl  i^rus  tsitl 

bmi^amX  i"  «)Kax%i'«»^  i>A<»   .ilT^-i>  <*«aw  4biAv  ,   b9nitt9>» 

^;A#xn«  •»•   ^on  ?voA  tfjifv  Hmi  tfat-^  ^•otul.recf'I•TO 

:AI«<  t«i/e9  90$  kHM  ^^Mrt^t  t9i.\  am  it   ^Jdj^it  an  «!€•  M^ 

-liJ  in    lit'^r.ai 
nwoJb   :iXiiao»»i 

•XV   iXlirlo-;  ,v*«»i •'»'•>«  «  •AW  Ja   IjL   »»«   a4   .^aiU*\  ;»n« 

■ 


tending'  b«r  foot   to  f«e3    If   there  va.»  a   risur  Juat   in  ad- 
vance of  her,    or  Jifthting  a  roatch  or  dcing  ony   of   tnoae 
things  v/hloh  o   reaacnRbly  prudent  person   would   do  bafcra 
procsending   too   far,   «dv«nce»i  to   T.he   opening  witncut  hftui- 
tatlnf:  for  ao-p   thnun   one   snoond,    raised  her  foot  aa  if   to 
put  it  OB  the  Bi.air>fmy,   'loa^  her  halunoo  awd  ^r^^nt  down. 
If,   owing  tc   t^a   iarVneaa   ahfi-  wna  unn\>l  s*  tc  p«rceiy«  that 
tha  plaoa  aht-  v««  about   to   ^-nt^r  .mo  a    atnir'^ay,    tnen  it 
80QII&8I   to  tia   only  rsntcnmble   that   she   axiould  h»ye  refused 
to  prooeeci  fiirt3:«?r  until    ahe  dcterssini^d  vith  aoia«   degreu 
of  e«rtarnt^'•  the  ]c.*nd  of  a  pl?oe  ohe    .as  about   to   «*r!ter,* 

^^  '^-y,'^^-,*?!'  ▼.  ll?J«2i  ■•>twYenja»  X2f  i»ao.  fi4o»   tha 

eourt  a«ld! 

•If  th<«  appellant  opanad  a  aubatantially  cloaed 
door  for  tiie  purii>OB«  of   entarinf;  an   oievntcr  and  ateppt?d 
l»to  the  elevRtor  shaft,    3h«  waa   so  clearly  guilty  of 
oentributor:''  Jiet:l  l,'«nce   Vi^m   it   would   &»»•%&   that   the  miaaa 
<if  raaaonfible  mnn  could  hardly  differ  upon   that  question,* 

As  said  by  this  court  in  Hobs  t.  JBecklanberp,   in 

an  opinion  by  2£r«  Juatlee  KoGuraly,   eaae  Oen.  lio.  <!309t^, 

not  yat  reported  • 

"ITe  arc  of  the  opinion  that  all   reaaoneble  eilnds 
would  agree  than   it   was  neglii^ancc  for  Rnyt.n:?    to   k^-P* 
hia  wa.y  in   the  darkn«»s8   throut-h  a  building  in  oourae  of 
erection,   into  a  paaaafjcway  through  ^mioh  he  and  not  be- 
fere  wtlked  9.nd  T'hich  froa  previous  obaervntion  ha  knav 
»fla   devald  of  flooring,     I?nder  such  circuaiat'maea   it 
would  be  a  raetter  of  wonder  if  rl«intlff  did  not  meet 
?rith  an  rtccldent,     Among  the  oassa   supporting  till  a  viex, 
InTclvinc  circuu ?tnnces  rery  slmllnr  tc  those  here  pres» 
ant,   are  "Jeiitley  .-';   ^^rwlg  r,   LOYerook,   1C2  ill,  Ayp,   lo6; 
Fclde  V,   Sohub crt ,   l66   Til  .   App,'  ftfe^;"  Sauter  v.  Kinda, 
lai  "ill,   AlpT^nT;   pairroy  t.   ^h?  f^ir,*"!!,^,  Ill,   App"",l*S5,'' 

Thcae  obierydtidnu  ara  e^aaXly  npplicai'Ifi   tc 

flalntlff*a  actlan  at  tij«  tiace  h«  wae   injured.      It  cannot  be 

disputed  thai  if  plaintiff  ioud  i&ade  th«  atoat  caaual    exaicina- 

tion  before  stepi^lzig  into    th«  ^ieyator  ahaft  he  would  not 

hare  done   eo,     7hc  striking  of  a  matcli  or  evan  extending  xiia 

hand  or  foot  upon   th«  floor  beyond  the  door  of  the  (;leTato7 

would  have  at  one*  diaoloaed  to  him  the  danger  vfhish  ooiofroAtad 

hia.     Vorecyar,   what  plaintiff  did  he  did  of  hia  oun  yclition, 

Ba  dcf>a  not  claim  to  hare  bean  directed  by  anyone  of  defend* 

ant'8   eaiplcyeee,   or  for  that  .tatter,  by  anybody  else,   tc   the 

place  where  he  was  injured.     He  proceeded  in  hia  own  way 
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throufcta  th*  darknitsa  "vithout  any  Atteispt  on  bis  part   to 
Infem  himflAlf  •«  to  isrhere  he  was  geingi,   and  r«eklea»Iy 
op«ned  tlie  el^Tntor  door  on   the  moaumption   that  he  wa« 
going  into   the  eooilng  room,     this  CMidttct  was  inexcusable 
negligence, 

fhile  i»l»lntiff  was  Iftrntxilly  upon  defendant's 
preiniees  »t  the  tiw*  of  the  accident,    the  l0'»  do<*»  not  hold 
defendant   to   the  duty  of  proteoting  plaintiff  a^^aisst  kia 
e«a  negligmt  cenduot. 

the  aooidemt   to  plaintiff  N^ith  the  resulting 
injur! «f8  to  hia  are  ehargnable  not    to   the  negligonoe  of  de- 
fendant*  but   to   that  of   the  plaintiff.      It   foJlovrd   that  he 
is  not  en tl Tiled  to  recover  in   thia  action,   and  therefore  the 
Judgjaent  of  the  Circuit  eourt  ia  reversed  with  a  finding  of 
fact. 

KKVKflflRJ)  WITH  yiHDXUO 
OP  TACf, 

(Orer.) 
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175  -  ii4094  yiBClBG  Gf  ?ACT. 

The  court  f Inde  hb  an  ultiieate  tvicx  that  ()•. 
fvndant  w&s  net  guilty  cf  any  ueglltiu/^o«  cimrged  agnititit  it 
iB  plaintiff* a  dccinration,   aiid  fui'tiiiir  thi»t  plaintiff  wif~ 
fered  the  aooldent  »<3t  out  in  his  a(*clarat.ion  uu  tl^i<^  leuult 
of  hie  cwji  ncgllgeat   conduct. 
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COURT  OF  CHICAGO, 


m,  Tumitm  miDcm  rm.irmKD  thi  oi^iiiior  o?  thx  ooui«p. 

On  a  trial  to«for9  th«  court  without  m  jury 
plaintiff  iaad  Jud^^ocnt  for  |1179.^2,  and  defendant  ap- 
peals. 

There  are  no  errors  in  procedure  which  vitally 
affect  defendoat*»  rights* 

The  defendant  «mde  the  foil  owing  propoeities 
to  plaintiff  in  writing: 

•Koranber  2.   1915. 

3t»ok  Advertising  Af^eney, 
Chicago. 

This  l3  to  advise  you  that  the  odvertislng 
casipaign  oontasaplated.  Inoidental  to  the  selling  eaapaigD 
being  worked  out  in  detail  by  i  r.  lAxrvmy  aprinfejer,  i»  to: 
be  handled  by  you,  SttiA  service  to  cover  the  preparation 
and  placing  newspaper  and  nagasine  advertising. 

The  csoipaign  in  prosrect  to   start  with  tha 
■ai^zine  issues  of  i'arch,   1916,  and  to  bo,   for   the  first 
ye«r«   en  a  basis  of  apiroxiowtely  #10.725.00,     The  news- 
paper advertising;  to  be  approxisately  $2«uca.oo.     All 
eopy  to  be   submitted  to  me  for  final   approval. 

The  charge  for  the  advertiainf;?  and  your 
sarviee  to  be  covered  by  the  advertising  oard  rates  of 
suah  media  as  nmy  be  detersvined  upon;    you  tc  alloiv  us   the 
•aih  discovmts  allowed  by  tii9  publications;   we,   in  turn. 
to  pay  your  bills  on  the   discount  Aates   specif id. 

This  arrangement  to  bo  terminated  by 
either  you  or  ourselvea  at  any  time, 

TUB  JOSUI  CiiXjRCH  CO. 
By  ?rank  A.  Lee, 
J rest,* 

INi«iB^«r  6*   1916,   defendant,  by  letter,   en- 
closed a  writing  which  it  stated  was  *a  schedule  and  eost, 
individual  and  total,   on  the  nagasine  CK^paign  proposed." 
A  letter  of  13ace»b«r  10,   iei6,   from  plaintiff   to   defendant 
in  effect  accepted  the  preposition  thus  tendered.     The 
sehedule  referred  to   embraced  advertising  in   the  Cosffiopolltan, 
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FTeryl>ody*8,    ^orld'a   .vcrk,and  K«Ti««  of  RftTiewn,   for  Ux* 
Montlit  of  yttiTtti,   April,   i^avt   catobor,  T^ovci>£ber  and  Decem> 
her,   1916,   at   tu«  aggregate  eost  of  ^10,725,     subsequently 
the  AtXemtic  AtonthXy  aagasine  was  added  by  defendant* 

February  11,  1910,   defendant  wrote  plaintiff: 
"Owing  to  oireujitstanoes  beyond  our  control,   ^e  are  obliged 
to   ask  you  to   cancel    our  oontraot."   ?he  lett«>r  oontinues; 
"At  our  expense.   If  neoesanry,   cancel  copy  you  may  have 
forwarded  for  publication  in  i»agazinee  not  yet  printed, 
We  expect    to  pey  you  for  every  issue  printed  or  on  the 
press,     ]!c  one  more  than  we  could  regret  inability  to 
•any  out   the  plan  we  had  in  mind,  but   thid  action  absolutaly 
InperatiTe,"       laalntiff,   in  pursuance  of  this  letter,  pro* 
•  eeded  to  minio^ize  the  cost  to   defenaant   of  advert i^etu en t« 
already  placed  in  the  magazines  xaentioned  by  cancelling  the 
advertisements  not  published  under  arrangement  with  the 
aagazine  proprietors. 

At  the  tiaie  the  oontraot  was  cancelled  plaintiff 
had,    in  pursuance  of  its  ter^s,   placed  advertisements  and 
earned  compensation  at  the  rate  fixed  by  th^  oontraot  of 
the  parties  aacunting  to  4^1179,22,    the  aacxint  of   the  judg* 
flient  appealed  frost.     It  ia  the  contention  of  plaintiff   that 
it  is  entitled  to  recover  for  all   the  work  done  by  it  under 
the  eontraot  at  the  rate  specified  in  the  contract,   nctwith* 
standing  its  subsequent  cancel latioaj   on  the  other  hand,   de» 
fendant  contends  that  plaintiff  is  entitled  to  recover  only 
eoffipensation  due  it  for  advertising  actually  published  in  the 
awgazines  at  the  tise  the  contract  was  cancelled, 

V«  do  net  think  the  oontraot  is  susoettible  of 
the  construction  which  would  support  defendant's  contention. 
The  privilege  to  cancel  was  £iUitual.     ISlther  party  could  at 
its   election   do   so  at  any  time. 
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Vtt  think  the  right*  of  the  parties  muet  bt 
BMUiured  at  of  the  date  of  the  oaneellRtlon.  Whaterer 
••rrioet  plaintiff  had  rendered  under  the  oontraet  at  the 
tijse  of  ita  oanoellation,  in  pursuance  of  its  terms,  it 
was  (mtitled  to  recover  froa  defendant*  ilaintiff  pro- 
eured  the  ecTcral  aa^asines  to  cancel  the  ordere  for  ad* 
TertlseKents  whioh  plaintiff  had  caused  to  be  placed  in  ttas 
several  tftagaaines  for  def<«n(iant  to  he  published  suhsequeat 
to  the  oanoeliatloai  of  the  contract.   In  other  words, 
plaintiff  procured  the  magazines  to  release  the  contracts 
aade  by  plaintiff  for  defendant  under  the  tense  of  the  eon«- 
tract  between  them  after  its  cancellation. 

ii9   think  it  is  too  clear  for  dispute  that 
plaintiff  had  earned  all  the  compensation  payable  to  it  in 
virtue  of  the  contract  before  its  cancellation.  ?or  such 
services  it  was  entitled  to  be  paid,  notwithstanding  the 
cancellation  of  the  contract.  The  cancellation  of  the  con* 
tract  did  not  affect  the  rights  of  either  party  to  it  ex* 
isting  at  the  time  of  oancellatioa  for  work  and  serrices 
rendered  in  pursuance  cf  it  to  the  time  of  its  eaneellatioa. 
There  is  no  provision  in  the  contract,  either  express  or  by 
•oastruction,  which  indicates  that  plaintiff  was  to  forsco 
yayaant  for  services  rendered  in  placing  advertisements  with 
the  uagaxinea  a-tntioned  in  pursuance  of  the  contract  whenever 
defendant  night  exercise  the  ri^-ht  to  cancel  it.  vot   is  it 
denied  that  to  fulfill  the  contract  plaintiff  muet  place  adver* 
tiseoients  with  the  aagaKines  some  tiae  prior  to  their  publica- 
tion in  order  to  procure  therein  the  space  needed  therefor. 

It  appears  to  us  that  as  plaintiff  had  performed 
all  the  servioss  required  by  the  contract  before  its  cancel la* 
tien,  it  was  entitled  to  recover  in  this  action  the  compensation 
agreed  upon,  and  as  the  compensation  awarded  by  the  trial  court 
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is  ia  Uaroiony  witii  th«  terms  of  tks  eontrmet,  we  see  ne 
reason  ts  derart  froia  the  oonclusions  at  wixioii  the  trial 
Judge  arrlired,   and  the  jud|:«ent  of   the  feuuicipal   court  is 
therefore  affirited. 
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EAl.  JHOll  MU?'ICII»AL  COURT 
0?  CHICAGO. 


UK,  JUaTICE  HCLDOU  DKIVKRKT)  THE  OHKIOU  Of  THE  COUBT, 

Tiiis  Is  an  appeal  by   defendant  from   a  Judgment 
of  nil  cai  lat  and  for  ooste  entered  upon  tjrie  finding  of  the 
trial  Judge  to  ediem  the  cause  was  subraitted  by  the  agreement 
of  the  partiee* 

The  aubjeotoiaatter  of  the  ocntroTerey  1«  a  omi* 
tract  between  the  parties  vbr^reby  defendant  agreed  to  sell  to 
plaintiff  during  the  year  1914*  at  oertain  prioes*  sevenlgp 
flTO  gallons  of  mmnj   different  kinds  of  lubricating  oils, 
deliTory  to  be  made  in  oertain  spnoified  ctuantlties.  The 
■uit  is  for  dsnagea  for  an  alleged  brenoh  by  defendant  of 
the  oontraet.  In  the  first  month  of  the  oontraet  there 
was  delivery  of  certain  oils  by  defendant  to  plaintiff  oa 
its  ordsr.   Defendant  contends  that  the  eontrmot  was  can- 
eel led  by  the  agreement  of  the  parties.   It  is  admitted 
that  Utere  was  talk  about  a  oancellation  of  the  oontraot 
between  the  parties  tc  it  after  so»e  disagreetiionts  ex 
eofiplaints.  The  plaintiff  oontends  tiiat  the  understanding 
was  that  orders  and  deliveries  ahould  be  suspended  until 
defendant  noved  its  business  into  new  <iuarters,  nfhioh  it 
expected  to  do  within  three  aontho   of  Deeember«  1914. 
Defendant  at  the  time  of  the  talk  did  contemplate  ehaagiag 
its  quarters  wid  did  in  faet  do  so  in  April,  1916.  This 
change  iws  not  made  within  the  life  of  the  contract.  Bach 
party  produced  two  witnesses  to  sustain  its  divergent  con* 
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t«ntions.   If  it  is  admitted  that  •aeli  of  thea«  witnaaaas 
wara  af  aqual  credit,  tiaen  plaintiff  Iomb   failed  to  naka 
aut  its  oaaa  as  tua  law  raquirea  by  a  praponderanca  of  tha 
a-videnoa  on  tnis  oruoial  point.   If  the  aontraot  waa  oan> 
ealledt  tiiera  ia  an  end   to  plaintiff* s  eaaa. 

Va  think  that,  aaida  fro»  the  teatimony  of 
defendant *»  two  vltneaaea,  there  were  eiroufiiotanoaa  in 
\hm   eaaa  which  gira  oredenca  to  the  contantion  of  defend- 
ant that  the  contract  waa  cancelled.  The  f»cta  conoaded 
by  plaintii'f  that  there  waa  a  talk  of  ouapendiag  deliv* 
ariaa  until  after  defendant  moved  Ita  place  of  busineea, 
that  auoh  ramoTal  did  not  take  plaoa  itntil  after  the  cob* 
traot  had  expired  by  limitation,  and  that  plaintiff 
•aaaad  ordering  oil.  In  the  meantiae  buying  ita  oil  else* 
where,  and  did  not  again  preaant  any  order  for  a  Ions   tljaa 
after  tha  olaimed  eanoellcttion  of  the  contract,  and  than 
at  a  time  whan  according  to  plaintiff  *  a  claia  the  price  of 
lubricating  oila  had  baan  inoreaaad,  may  have  led  the  trial 
Judge  to  the  concluoion  that  the  greater  weight  of  the  evi- 
denoa  auatained  defendant* a  contention  that  the  contract 
waa  cancelled. 

The  trial  Judge  saw  the  witneaaea  -  a  privilega 
denied  thla  court  -  and  therefore  was  the  better  able  to 
determine  frojn  their  menner  and  appearance  where  to  glva 
and  where  to  deny  credit,  and  wa  are  unable  to  aay  from 
the  record  that  the  finding  of  the  trial  Judga  waa  aon- 
trary  to  the  weight  of  the  evldanoa,  and  consequently  under 
•laaiaBtary  legal  principles  w«  are  not  permitted  to  dis- 
turb such  finding. 

Wa  are  of  tha  opinion  that  from  all  tha  evl- 
danoa in  the  record  the  court  mi^t  reasonably  find  that 


%tUr  io  i99ntrfba9iiu\q  m  x<i  ••tiut^x  mml  bdt  •«  ••«o  •it  #0t 
-a«o  tnt  fmtitttf  •d$  11     *iml9i  Xsioirso  •!£<#  fro  *9mblr9 

1*  \pL9miiB»t  •tii  nsitl  9ki*m  «>Btii  ialit^  •¥ 

ai  999K»t4J^mil9  oiftw  •<s«tl^   ,eA«i«all«  ev#  e*lniKba*l«Jb 

•UMlBb  la  aoXim^M*  tiiti   •i  ••m>bnf  brk^  doiiiv  ••«•  mdi 

b*bbi>n90  9*9m'i  9itf     *fc8XX9»n«o  9Mm  S9*'tin9o  ftiii  /«dt  taa 

-^Ifb  nalttmi9tt9  lo  ill«i  A  •JMT  vt^fii  #«xl;^  tli^ni*i;«  t^ 

««ift«ni«wd  Ic  •ojul'i  at  J:  ftOTMi  iimbvn^bb  t9}\»  tiinu  vitlv* 

•aoo  fKi4  I'ytyM  tliaai  bbSiXq  9iU<t  soa  bib  Xwrocwv  xiouB  ^Aiit 

••Bit*  Ilo  bti  »iiit0tf  •od^oMifl  oili  «1  ,Xlt  saltdbito  ik««M» 

•fll#  i^iioi  M  tol  <t»i»e  XR«  :rit9«»!x<|  Htmbu  i*u  bib  bctM  .t^Milir 

mMttf  btoi  ^49at^aoti  ittii  le  m9l$»lX9oatm  b9tU.mi9  tiii  «ftHa 

lAlti  9d!t  b9t  9rm£L  x;«fi  ,*«iti»'»««ni;  nootf  Jwul  ttlio  ^ol/iBOl^ui 

-iT9  tii^  to  #4Bi»«  i^tfABta  »K1  #*i^  noi SSI Iftocio  »it#  o#  ttabiil 

fCfXtenn  mAt  imiii  aolirfsinoo  •*«««l»atlftl»  l»»iii«;fcjj«  tMlsfc 

9T^9lLrli^  m  •  ••e««ai^  •c(f^  v*«  9^u^   Intxi  9A7 

9t  9t4M  '*94*<*i  •ttf  mmw  9^9luim9ttt  Kft*  -  i^utnb  villi  b*Xa»Jk 
9rltn  9i  tiYAilMr  9bnmtm9q^m  btm  toAu«m  il9nt  m9t\  9nl9n9fwk 

*9a«  ««»  afbaa  l*lt#  9iU  1»  9«iCMfi^  «tf»  fadtf  btoevli  «4^ 

T«iMM«  tif^^'^P**no»  bn«  ^99tmblY9  ntli   lo  #ilAt#ir  9/ii  9i  xuni 

••lb  o#  b4»i«lMt»ci  $9a  9tJf  •«  ii«Xi|idnlii9   X«a*X  x^9Sa»ia9l9 

•  iBlbnlt  ttbu9  €*iM$ 

^4ul#  lml\  xlti9H9bt^9%  tA%kM  inuiib  9itt  bv«e»Y  9tti  nl  oenob 


tii«  ocntraet  sued  upon  w»s  oanoelled.     Jiuoh  b«ing  th«  faot, 
thtt  rmukining  qusation*  raistd  and  dlsou«««d  ar«  of  no  im* 
pertanoo* 

yor  thoao  reasons  t)i«  Jud|{m«it  of  th«  kuaioi* 
pal  eourt  mutt  bo  and  it  lo  afflrmad* 

Anmam. 


•OlttRXIVil 


329   >  242G6 


^..■5Ttm?7  TXit^lf^S   C07/JPAjnf. 
ft  eorporaiioiit 

Appellee, 


CITY  Of  CHICAGO,  \ 


\A|>peliaiJiti 


212  I.A.  649 

i    Aiiiyo.  MOM  kUKi.iii-.AL  COWf 
i  Of  OiilCJWK;, 


1%«  plaintiff  brotight  this  suit  against  th« 
City  at   ^hioa^jci  tc  TecoTer  $40  paid  by  it  under  duress,  as 
it  claiiits,  to  the  Cltv^  for  fftrty  lieimseB  at  $1  daojti  far 
forty  wagons  owtjed  by  plaintiff  and  opsratsd  Twitiiin  the 
city.   It  is  claimed  that  the  ordlnancs  under  ^ich  the 
jEoney  wai«  paid  w««  "beyond  the  power*  of  the  City  Council 
to  pitss.  The  ordinance  is  also  said  to  be  yiolative  cf 
the  federal  principle  cf  interstate  commerce,  and  that 
the  ordimmee  is  unconstitutional  and  void, 

7roia  a  jud^^ent  against  it  for  the  ojsouat 
cl&imsd  the  City  appeals.  The  trial  was  before  the  court 
by  a^:ra«ryent  of  the  parti^'S,  The  Judiaroent  muat  be  re- 
Tersed  and  a  n«w  trial  awarded  because  there  is  no  eyldene* 
in  the  record  sufficient  in  law  tc  support  the  jadgment. 

We  may  here  parenthetically  remark,  for  the  fu- 
ture guidance  of  counsel,  that  if  the  ordinance  in  question 
la  unocnstitutional,  then  this  is  not  the  court  which  can  so 
determine.  Ve  haye  no  Jurisdiction  to  decide  constitutional 
questions  thus  raised. 

It  is  said  that  the  ordinance  inyolyed  is  Sees, 
2616  to  2534  of  the  Municipal  Code;  but  these  sections  are 
not,  nor  la  eitlier  of  then,  legally  in  the  record,  and  if  we 
haye  power  to  pass  upon  them,  we  are  unable  to  do  so  because 
they  are  not  before  us. 


\ 

V 

Qkd  .A.I  SIS     |\^ 


ftd2»S  -   tM 


•i.-i   i'i:iik,;pM  Hue  aJUit  ixijitfaKdr  lll^aljiXq  9stf 

ral  Aot»   14  i»  *«8n9dlX  t#9o1  v**^  ^^1^  •'^^  <>^   ••aii«X«  jfi 
•xli   ai-^ilv  bnimvn^ti  j^im  t'ltiniaf-.f  -^cf  t^caro  mno^ymm  f^ii\ 

Xtootfoo  ^ifiO  vcd  lo  •^•«o<3  ftiU  i>a9i(»<r  •nr  />l^q  •jar'  y;9<iO0i 

In  oriiBloir  etf  ol   bl««   oaCa  el  •onAnJlbvo  ailT     .•t«<l  o^ 

imtii  ham  ,»o:»auB09  ff^A/sia^oi  lo  »Xq[iunlvq  Xjrtatsl  ailf 

td^f^jTA  inii  tot  $i  jraai«:g«  ^nft^i^^tut  ^  aot^ 

•ort«>'  ^r«   on   el   •Y«;il   avxuidvtf  bdJbTSWa  XaIt^  n^a  •  btsuB  b»8'X»T 

-ul  titt  tol   t>lv«Bn  xitX««l#»dtfR»Tsq  •«•!(  \«a  •!» 

aoX jr89i/p  ai  9onjrnXi>'ro  tcLi  11  in/ii  ,X#«atf09  !•  moaabiuTi  9'xui 
••  if«8  iioirlw  ituoo  ^tiS  Soa  mi  BIAS  a»ill  ^tmnoliuS iiftnotau  ai 
X^rrcwfuiHartoo  »i;xo«)^    <^.i   naiioibalTtft  on  •T«ii  aW     ••alflrxaiaib 

*i)aelai  81!  >-^   iinoi:r8«t/p 

•na  aooitoffc  aaa/i    t^J    ;aiJ0G   la^ioloylf  aril  lo  K-^  -.> '. 

aw  11   bca    ,I)*i'):-''^f  :?    ..    .  '   vfrjs^i!*!  .aMili   lo  Ta411»  •!  ton   «^aa 
aauaottc)  oa  ,v3««u  ao^j[i)  aaaq  oJ  vawoi  aviul 


There  X»  uotaing  xu  Uim  reoord  io   skov/  txuiu   Ur« 
ordin«mc«  waa  read  vo  tli«  trial  Ju4g«»  aud  aside  I'rojus  a  paas* 
iatg  rtftireiice   tl^eretc*   iu  ».rguiii«;nt,   tiie  ordinojfioe  vvaa  not  men- 
tion«d* 

Hiile  th«  ordlnanoa  1»  oopied  into  the  record* 
It  is  aereXy  oerlified  to  \>«  an  ordlni^noe  of  th*  City  vita* 
out   in  any  m^xtiittr  ahowin^  Lo«r  it   ia   pertinent  to  or  connected 
with  tliid  oixae^   as   it  follow*  tiae  jreGit.aiiou,    '^^.i^ion.  was  all 
the  evidence  intrcduoed  axtd  prcoeedinga  o&d  at  tlxe  hcarini^ 
of   the  Rbofe  entitled  cauae,* 

^lile   Uie  la.uxiioipai   court  oiay  take  Judicial  sjp* 
tioe  or    the  ordinances  of   tne  Citj?,    we  aiay  not,      se  caxxnot 
past  upon  a  city  ordin^jioe  ux^leeo   it  is  certified  to   us  that 
tlie  trial  court   tooJc  Judicial  notice  ol   it  upon  tiie  trial    or 
that  the  saiae  mui  introduced  in  evidence. 

"i'Jiere   ia  another  incongruity  in  this  record* 
illi4fi>h  oontiiata  in  a  seeming  attempt   to  certify  the  appeal  to 
the  Supreme  oourt*  buo  it  ia  not  in  form,      xt  follows  the 
stenograpiiic  report*   wiiereas,   to  he  effective*   it  should  he 
contained  in  the  statutory  record.      It  is  incomplete  in 
another  reapeot  -   it   is  without  date.      If  the  appeal  is  in 
fact  certified  to  the  Suprensie  court*   it  has  no  place  in  this 
court. 

The  only  witness   exausined  was  the  agent  of  plaiiv 
tiff  in  Chicago)  and  h.i&  was  the  only  eTidence  heard  upon  the 
trial.     Thia  vsritness   testified  to  no  fact  material   to   the 
issue  Joined.     After   testifying  tiiat  defendaiit   was   eng;i£ed 
ia  the   transportation  ex|/ress  business*  principally  between 
the  cities  of  St.  Louis*   Minneapolis*   western  points  and 
soBie  eastern  points*   and  that  it   shipped  goods  on  western 
railways  and  had  connections  with  every  State*   the  witness 
stated  that  "the  company  does  not  transport  wares  and  mer- 


-•uiMz  •  ftott  9i«i.MS  baa  (e^^rX.  XAXii  vil^  o#  JhMiv  mw  torMMill^vo 
-n^ic  ton  8«r  9ftA4.nlb'xo  siil    ,dn#tiUf)^Y«  nl   fii-»fdi  •oa«:x»'l»tc  iftl 

-i»iJL»  Yii.'  va^    1«  •ftu>«nJ:bio  rui  t»<i  o^  b^ltiifn  xl^fm  ti  #1 
.^  i'ltic  irviilC  ftHJ   stXixiVi 

nx  oi^icauaai  c^  (iii/i«i«  •d;^  aJt  &9iii«3^aoft 

*liii  at  •OJsXr:  -^it  a^.  tuoo  •awxqcij  ftiU*  6»  D9iti&^»9  fm'i 

4ilalqi  \o  ln9ii«  •oi  aiiw  fcsoXguiz*  ««««^Xw  xXno  sii'; 
•£i^  oo^ii  A'Xii^^a  •e(T«i>lT«  y.t  i  Jbcui  Oi^oiil3  ttl  1111 

9ili    Oi    laiTatfJMi  i9»t  or    Oir  ii»^  (-;r:r:t,  i.-i    ttAT      ,tat%t 

t9fif.4^y9  C4W  ^iiabaelajb   Sadi  ^ai,x'tit99t  raftA.     ,b»alOi'  tiimal 

bum  «.#oi.uq  nxeiatw   ,«XXuqA5ianiu    .eluaj  .id  lo  «(tlli»  •i(# 

nrntavm  ma  ttooH  lft«<ifXa«   ^i   fata  bam  ^airaltiq  ikT»tf»««  ttsoi 

•••fl^rlw  tili   itt^tA/)^  xiur*  ^ivr  •noX^osnado  &«il  bo*  txAirXlAi 

•t««  bna  H9xam  $%9fiKaarU  ton  ■•ol>  \maq^a  adi"  taiU  t»#jita 


cliondiae  within   the  Cit/  of  ;;Uica^o.      .'i^  tak*  car«  i^f  no 
paclcages  In    .tnicaeo*"     fkeie  wartt  n«ii;ati,v«  d)latei!i«>)tt»  and 
not  I  roof  of  any  affirttatlve  fact* 

Xnie   «iun«38  furtu«r  teat^ified  tkiAtt  aa«  of 
defomlatifB   e:i^x'>loye<:^a  naa  arrcstiiid  and  tc&Ld  by  th«  jsmAi^i**' 
trate  b9fcre  wt^OA  tlie  man  v&a  t&icea  Limit  unle^t  d&Iiu^deHat 
ccapllcl  with  tae  ordinance  txxid  tooJk  out  fort;/   ctae  doliar 
licenset,   defdndau;):t  wcuOLd  be  proaecut«d  the  foXlawiai^" 
aornizif  ae  a  violator  of  the  ordlnancft.     under  sfcrcsA  of 
thie  thr#r.t   the  a:Ot\e:r  sued  for  was  paid.     The  triai  Judg« 
tlaexeupuiu  ajiuaounced  th&t  !t»  tu  defendant  the  ordinanca  waa 
▼olci.     Tlxareupon  ccunsei   for  thn  City  atlrarevted  to  aroaa 
examin?;   the  writncas,  but  vaa  bruaquely  prevented  froia  00 
doln^,  by  txi«  oourt»   vho  declared  he  needad  no  mare  evidence. 

Thin  i3»   tc  aay  tJae  It^ast,   a  new  and  oomenhat 
novel  iZietkod  cf  Judlci&X  procedux>e.      If   Ixxe  oruindnoe  vaa  i 
to  be  considered  int.the  case,    it  waa  pertinent  to  inquire 
Aether  defendant  had  forty  ivagona  «lxic^  it  operated  r/ltiiia 
the  XijLiiita  of  Ciiica^u.      If  It  did*    Uaon  it  would  have  been 
proper  tc  ktive  tendered  prccf  of   tiie  ii-iiiiner  of   tiaeir  opera* 
tlon  and  what  the  \tbgoiia  transported*     The  court  had  no 
right  tc  aeeuiae  from  the  Itxck  of  proaf  that  the  «rag;ou»  of 
defendent  operated  by  it  in  Chicago  were  engaged  in  inter* 
state  cr  any  other  kind  of  eomm«[rce«     Courts  can  only  ap- 
ply th*?  law   ',0  fsots,    vjhich  facts  must  be  established  by 
ccapetent     proof.     The  trial  Judge  had  ao  right  to  prevent 
defendant's  counsel   frosa  orcs9-exai£.lning  plaintiff* s  wit- 
ness. 

There  must  be  a  trial   in  sooord  ifith  '4rell   «•• 

teulished  rules  of  law  and  evidence,   and  for  that  purpose 

the  Jadgaient  of  the  jKunicipal  court  la  reversed  and  a  new 

trial  awarded. 

S£V£HS£P  AMD  RJ&kANSKD. 


#HMj«a«^t>ii  ««»iil«uit  J^i.u.^'   cioTvAJ    «.;■''   itAs  94#  JtPJdM' fxaHflf  0.^    "i 

iJUt»'«tMMi  hn»  wan  »   ,i««toX   »iLi^ 
flixuirr   iH7Zfh%Am}  ii   d-^i^   «i7oj£w  V^dl.  bOi-  >'!:«£>  ^Mittodr 

4'%uoa  i$tiy.     ttuf^^oii^dMtJt  cuic»;^>7  9iU  i»s1m  bam-  aoi# 

.CORIIAMUI  OKA.  OlUUUr^SUI 


.54S   -   ^A2'?<^ 


TJiK  nArtOT^AL  BAJQC  0?  THE 
corpore.tion. 


v^ 


(  212  I.A.  650 

) 

) 

) 


UK,  smiiicn:  h-jty-m  7)^n.iTsnm>  titr  cj?njioiir  of  'Thk  cuUKt. 


Th»  aupreae  court  aTid  tnla  ctsurt  Ua-ve  raTeatedly 
held  thAt   the  «b«trucu   I0  the  plesdina  of  tix«  3?arti«a  and  that 
th«  oottrt  «ill  not   frrcrat  a  Judr^t?nt  wh«r«  ae  reaaon   t;-iftr«ro» 
appears  froa  ouoh  abstract,     F/or  will   tha  court  Icok  to  tne 
Teocrd  fcr  r«&scns  to   r#Ttr«6  awd  vrill   cnly  r«vera«  vsh^■^♦ 
errors  ttpp€;ar  froA  ari   lnspf(Ctior>  cf    th«  abstract, 

Furth^^raore,   taeee  ocurte  hstye  freouutitly  held 
th»t  the  JudfeOACRt  appealed  IrojB  .tuet  tippcar  frcin  the-  aletxcct 
to  he  in  thft  reccrfl  »jri6  that  e.  Juci(ijB.«nt   v-hich  doet;  net   ac  tip- 
pear,  hut  la  to  bii  found  only  in   the  bill   cf  cwsepticr.ti,    is 
not  pre&fsrved  fcr  rcTlew, 

TU«  abatrRCt  of  the  record  in  tliia  ca»e  is  rtvfily 
ma  index  a«d  oontalnB  co  inforaatioa  reg  arming  si  titer  tiie 
rlat^  or   '.he  Pr?ciunt  cf  the  judip;a«nt  appRalcd  frcm,  Th':  abr-tract 
ia$rely  iskioxtt  "Texdiot  cf  jury.*'     "judgifi«r.t  and  appeal  grfiLat«a,« 
i^liilf  it.  it  ti-ue  th©  Oatf  anfA  ar.ount  of   the  tcrdict  snU  j-iU^aent 
therecn-do  apix^ar  in  the  Mil  of  «xo*-j'tir.rii  /i«  «b£traotGd,   this 
is  frxtltlaaa  tc  prtiaarve  the  juut'ifiient  for  reviciar,     iea-plxk  v, 
Shapiro.   203   111,  App,  29S;   !aaf;op  ^.  Lorgus,   65   Ibid  S51; 
l)eane  t,   richifean   ^jtCTti  Co . .    ^9  ibid  106;   McGcYf.rn  v.    pltj;..  of 
Chicago.   202  ibid  159. 

Fo»  the  forego infe  r^aaoria  the  judgacnt  cf  the  Ku* 
ntoipal  court  ia  affirmed. 


oea.A.i2is\    "I! 


9ft^  -  €n 


rrL:<i^ 


.^frnf  r«^A 


10  JWAir  j*ro»T*ir  mxt 


.•AV 


i(i:b».>ii«^«i    97Bii  ijua^i  tiiii  .imut  St;jco   t^tmt^kii  •iCT 

<  axii^^n^a  .bit*  jr«itai  hm 
.981  bldi  iOS   •] 


^ 


137   .  24056 

\ 


BERTHA  HAEHNI.IIH,  /  ) 

Plaintiff   in  Ejfror, 


/     ,212I.A.  650 


ERROR  TO  CIRCUIT  COURT, 


)  COOK   COUNTY. 


CHICAOO  RAILWAYsVcOMPAirtr.  ) 

) 


KR.  JUSTICE  MCSURELY  UBXIVWOTO  THE  OPINION  OF  THB  COURT. 

Plaintiff  claims  to  have  been  injured  by  the 
negligence  of  the  defendant  while  she  was  a  passenger 
alighting  from  one  of  its  street  cars.   She  brought  suit 
to  recoyer  damages,  but  upon  trial  the  Jury  returned  a 
verdict  finding  the  defendant  not  guilty,  upon  which  Jud£^ 
ment  was  entered  which  she  asks  this  court  to  reverse. 

Is  the  verdict  contrary  to  the  weight  of  the 
widence?   It  ia  not  controverted  that  plaintiff  was  a 
j^aasenger  on  a  westbound  Chicago  avenue  oar  which  stopped 
at  48th  avenue  for  a  return  trip.   It  was  an  old  style 
open  summer  car,  32  feet  in  length,  with  12  seats,  6  on 
each  side  of  an  aisle.  On  the  outer  side  of  this  car  was 
a  step  extending  the  entire  length,  about  16  inohes  below 
the  floor.  When  the  oar  was  traveling  westward  the  north 
step  would  be  lowered  tc  enable  passengers  to  enter  and 
alight;  when  the  car  went  eastward  the  north  step  would  be 
raised  and  the  south  step  lowered.   There  were  also  movable 
guard  rails  tc  prevent  passengers  from  using  the  wrong  side 
of  the  car.   They  were  of  white  pine,  21  feet  9  inches  long, 
1  1/2  inches  wide  and  an  inch  thick,   Mien  the  car  went  west 
the  rails  on  the  north  side  were  raised  to  the  roof  and 
held  there  in  place,  and  when  so  raised  were  5  feet  8 
inohes  above  the  oar  floor.   When  it  was  desired  to  close 
one  side  of  the  car  to  prevent  passengers  getting  on  or  off 
that  side,  the  guard  rail  was  lowered  between  the  grab -iron 


UGC/,/i.lSi^Xv^(  \  ,KI«J3IHJUH  AHTS39 


.TRuoo  ist  ^0  noivwo  tar  CBonxm  Yji»im*ii  roirsmt  .hx 

^ftut  iCoixliir  ft«qu   «t'iXi^  its  SaiAtn'^b  exii  T^nlbait  toLbry 
.••TdTst  ci  tiuo9  9lAt  «)(•«  •da  tioitbi  b9'XB&t»  Bjnr  ima 

ii  8«w  lli^stlnXq  imiii  b^iiftvtnSnoo  ion  ai   31     7«»imL Irv 

l)97ii;.9^«   ifoJulv  tso  9un9Tm  09^0x^0  (>nuotf^8o«  11  no  t9^9»nm^ 

9Xm^»  ^Xo    na  ea*   *i      ,qX«B;t   mv^»i   «  toI  ei/nevA  AtQIk  tm 

-■■.1M99  m  dilTH   ,iii^n9i  ai  if99t  S£    ,«tffo  taaaom  n»qo 

taw  1UC   alxil   I0  9t>iu  ^9tUQ  9tiS  aO      .9£e,l»  ub  Io   9bi9  4mm 

wofaii  asribni   ^X  JifooTA   ,d^^n<»r  911^09  9ta  j^lbcx9iX9  q:9*9  m 

[i$i9n  9Ai  bynttieny/r  j^niX^vat^t  »«w  too  9xW   Cfurflr      .TtooX^  sxii 

i>n«  t9in9   ol  ei»;|a»a6«q  »Xc(«fr»  oJ  h9t9moi  9i<  bXuow  <r«*fB 

»d  biu9*  q9$9  tiSTon  9dS  biiuw^sa*  «a»w  'r«o  axl^  aoilv   ;lxi:%iX« 

•  XcUivoM  ovXa  etttw  »ic»i(T      .AatawoX   q9S»  dtuoB   erft  bna  b««i«? 

9bi9  «^07«  ©i(;t   »nlei;/  aett  siasaaaafKi  $119x91^  oi  •Xiin   b^atra 

,SnoX  BAiloai   e  ^•ol   Xfc   ,9ai<i  slijiw  to  •tav  x»rft     ,xm9  9Ai  Jo 

S99n  tM«»  Y«o  sd^  ii»^      .:j£oi*ii  riorU   aa  tna  efciv  aailoitl  SV   i 

Ana  loot  9iiJ   oi   boBJtAi  etev  •£>!•  ii^^on  ari^   no  •Xi4S  aifi 

3  *!»»1  C  o-sraw  bo9i«*x  ot   a»d»r  bnr,    ,909lq  nl  9t9dt  bXorf 

•«oXo   .It  b»iX«9i>   M«  H  a9sSS     .lo^Xl  -tao  od^  evorfa  ••/fortX 

llQ  10   nro  j|ali#«a  OTi^Jsrwaaaf  laar^iq  o;f  nao  »£ll  lo  sbio   »flo 

ao-xi-data  sili  oaow^atf  t>«'x«woX  aaw  Xlaa  bvajva  9dS   «9hXo  iad^ 

^•^HfitffiMiiHyBHIiBWiHfliiHllik 


and  the  stanchions,  and  when  lowered  It  was  21  inches  above 
the  car  floor. 

The  alleged  accident  occurred  when  the  oar  was 
at  its  terminus  at  Abtti   arenue  and  during  the  process  of 
preparing  the  car  for  Its  return  trip  eastward.  Plaintiff 
alleged  in  her  declaration  and  sought  to  prove  that  the  de- 
fendant, by  its  ccnductor«  negligently  dropped  this  rail 
upon  her  as  she  was  alighting,  striking  her  upon  the  head 
and  inflicting  the  injuries  claimed.  Her  testimony  was  in 
substanee  that  when  the  car  reached  48th  avenue  she  started 
to  get  off;  t)itat  no  other  persons  were  then  on  the  car;  that 
she  walked  from  the  south  to  the  north  side  of  the  car,  and 
at  this  time  the  guard  rail  was  up;  that  when  her  right 
foot  was  on  the  step  the  guard  rail  came  down,  hitting  her 
on  the  head,  which  dazed  her;  that  she  sat  down  hard  in  the 
seat  and  r«&ained  there  two  or  three  minutes;  and  that  no 
one  went  near  her;  that  she  inquired  of  the  conductor  if  he 
did  not  se«  her  and  he  replied  that  he  thought  she  had 
alighted.   The  only  other  witness  testifying  as  to  the  oo- 
currenos  was  the  conductor,  /ho  testified  that  when  the  car 
stopped  there  were  five  or  six  passengers,  all  of  whom 
alighted  except  plaintiff,  who  was  sitting  about  the  third 
seat  from  the  front,  facing  forward;  that  in  preparing  the 
oar  for  its  return  trip  east  it  was  his  duty  to  change  tho 
trolley,  raise  the  step  on  the  north  side  and  lower  the 
guard  rail  on  that  side;  that  when  plaintiff  was  on  tho 
step  she  turned  around  and  reached  into  the  car  Just  as  ho 
was  letting  the  guard  rail  down,  and  that  her  head  b\2mped 

against  it;  that  he  did  not  let  the  rail  out  of  his  hajid; 

if 
that  he  then  went  to  plaintiff  and  asked/her  hat  was  torn, 

to  which  she  replied  in  the  negative;  that  he  aaked  her  for 
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{MMfi    »•>>     rin^i     t.^d    ^r.\iHti%     ^I^HtL^llM    IMT    9liC    ff«    ^SXl    BOfJU 
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l>a#   t''f*9   '^—     --      —zafl  trf*   o*  dSu^.     ..::.    JioTl  i>9>  r»u»   orf* 
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her  name*  and  that  she  stated  there  was  no  damage  done  and 
refused  to  give  him  her  name.   The  motorioan  did  not  see  the 
accident,  but  testified  that  after  the  car  stopped  and  he 
had  finished  adjusting  it  for  the  return  trip*  he  walked  to 
the  rear  end  and  saw  the  conductor  and  plaintiff  standing  in 
the  street  three  or  four  steps  from  the  front  end  of  the 
oar,  and  heard  the  conductor  ask  her  for  her  name  but  that 
she  did  not  give  it  to  him,  and  that  he  heard  her  say,  "no 
harm  done,  never  mind." 

The  stories  of  plaintiff  and  the  conductor  are 
in  conflict.   Plaintiff's  story  is  uncorroborated,  and  there 
are  many  circumBtances  n^ich  are  elaborately  discussed  in 
detail  in  the  briefs  which  tend  to  discredit  the  correct- 
nest  of  her  testimony.   In  view  of  these  circumstances  and 
the  direct  contradiction  by  the  conductor  of  plaintiff's 
description  of  the  occurrence,  we  cannot  aay  that  the  Jury 
could  not  properly  find  that  plaintiff  had  failed  to  prove 
that  the  accident  happened  through  the  negligence  of  the  de- 
fendant as  alleged  in  her  declaration.   Among  the  cases  hclc^ 
Ing  that  nn  affirmative  statement  met  with  a  categorical  de- 
nial by  a  credible  witness  does  not  constitute  that  quantum 
of  affirmative  proof  required  to  sustain  a  judgment,  are 
ai egmund  v.  Strackbein,  140  111.  App.  454;  Brady  v,  Chaffee, 
163  id.  242;  Trybula  v.  Plamondon  Kfg.  Cc . ,  153  id.  298; 
Davenport  v.  Calumet  &  S,  £.  Ry.  Co.,  197  id.  372. 

Complaint  is  made  of  the  ruliB^s  of  the  court 
upon  the  admission  and  rejection  of  evidence,  but  we  are  of 
the  opinion  that  no  reversible  error  was  committed  in  this 
regard,  l^ost  of  the  rulings  cited  were  proper,  as  the  ques- 
tions and  answers  contained  conclusions  v^'hich  were  properly 
stricken  out. 
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Errcra,  if  any,  with  reference  to  the  medical 
testimony  are  unimportant  in  view  of  the  propriety  of  the 
Jury's  conclusion  that  plaintiff  had  not  proven  that  she 
mia  injured  through  the  negligence  of  the  defendant  alleged 
in  her  declaration. 

Criticism  is  made  of  instruction  No.  2   given  at 
the  request  of  defendant,  on  the  ground  that  it  was  calcu- 
lated to  mislead  the  jury.   The  instruction  contains  a  cor- 
rect stateixient  of  law,  but  possibly  may  not  have  been  wholly 
applicable,   Howeyer  this  may  be.  we  do  not  see  how  it 
could  possibly  have  misled  the  jury,   B« fused  instruction 
Mo.  4  requested  by  plaintiff  might  properly  have  been  given, 
although  its  essence  is  contained  in  plaintiff's  instruction 
No,  2,   Also  other  instructions  requested  by  plaintiff  and 
refused  might  properly  have  been  given,  but  we  do  not  see  how 
it  could  reasonably  be  claimed  that  either  giving  or  refusing 
them  eauld  have  affected  the  jury  in  any  way.   For  the  most 
part  they  correctly  state  the  law,  but  would  have  added  noth- 
ing material  or  essential  to  the  instructions  which  the  jury 
received  as  to  the  law  of  the  case.   In  view  of  the  failure  of 
sufficient  evidence  to  support  plaintiff's  declaration  it  can 
not  be  said  that  either  the  giving  or  refusing  of  the  instruc- 
tions mentioned  is  serious. 

V«  sec  no  reason  to  disagree  witn  the  verdict  of 
the  jury,  and  as  tJriere  were  no  reversible  errors  upon  the 
trial  the  judgment  is  affirmed. 

ATi'IRHKD. 
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MR.  JU&TXCB  il«0tilUa.Y  DISLIVMiiO)  IHB  GPIMKM   OF  tUE  COUitT* 

Plaintiffs  "broutjht  ault  to  rccoYor  rsntal  under 
a  written  leaao  to  defendant,    end  for  daioagoa  to  the 
prMBUoes  aJLleged  to  have  occurred  beoaueo  of  the  abandcm* 
■«nt  by  the  defendant  and  vhleh  under  the  terse  of  the 
lease  he  wae  obliged  to  nake  good«     Upon  trial  verdiet 
vae  returned  agaiaet  plnlntlffa*   claim  and  judgiseat 
thereon  waa   entered  from  which  plaint If fe  have  appealed* 

As  there  met  be  another  trial  v^  ohall  not  nar- 
rate the  evidence  at  say  length.         It  appinrs  that  in 
Janunry,   1916,   a  five  days*   notice  in  the  uaual  statu* 
tory  form  ^;ra.fi  eerved  upon  th^  defend mt.     In  thie  the 
defenduat  waa  requeeted  to  pay  the  rent  then  due,  with 
notice  that  if  it  waa  not  paid  by  Jcmuary  Hitvd  "your 
leaee  of  said  prenises  will  be  terminated •"     Thie  rent 
waa  paid  on  January  2&th»   and  a  ehort  time  thereafter 
the  defendant  rezsoTod  from  the  proaioea  upon   the  assumption 
that  the  earving  of  this  notice  operat(»d  aa  a  termination 
of  the  lease.     Upon  the  trial  the  court  waa  asked  to 
instruct   the  Jury  that  the  senrice  of  this   five  days* 
notice  did  not  of  itself  amotint  to  a  termination  of  the 
lease,   end  that   if  the  tenant  vacated  the  preadbsee  without 
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Tuox*  Ait^.K  x^mvnmJ,  x^  ftX«9  #ofi  ^   *"  "^   SatU  9»il«s 

'Xt.r'i«»7eill  mUjT  ^i6de  «  hn*   ,ii;f8fi  x^Riiiuil  iio  blMq  ««« 
r.o&^qFKijaaM  ti<j   ooq;»  t»aJUButq^  pti^  a»tt  Aavoowi  ^asbmlab  pn^ 
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any  further  action   on  tha  part  of  th«  landlord  it  amounted 
to  an  abandonaent,   l)ut  such  inatruetion  was  refuaod.     Wa 
ara  of  tha  opinion   that  thla   corractly  atatad  tha  l»w  and 
should  haTO  been  glTan.     Wo  are  atrnre  of  what  haa  haen  anld 
in  other  oaaaa  oon coming  tha  effect  of  a  fire  desya*   notioa, 
but  ttre  Inclined  to  follov  the  reaaonlas  and  conolualon  of 
the  court  aa   stated  in  J ef fey  ye  v.  Hart.    197   ill.  App.   614, 
and  Dlckanoon  ▼.  Petrla.   38  111.  App.   ISfi;      in  theae  casea 
It  la  held  th«t  "until  an  act  la  performed  by  the  landlord 
in  purauance  to  aald  notice,   which  could  be  regarded  ^»  an 
election  to  consider  the  tenancy  ended,    the  tenant  hue  no 
right  to  TRCate  the  premises,"     Jef fer ye   case,   eupra^.  p. 
519.     Applying  thla  jrule,   If  the  evidence  ahowa  that  without 
any  further  affirmatlTa  act   on  the  part  of  the  landlord 
indicating  an  intention  to  terminate  the  lea«a,   defendant 
Taoated  the  premlaee  thla  muet  be  considered  an  abandon- 
ment • 

The  damage  waa   caused  by  freezing  of  the  water 
pipes  after  defendant  had  Taoated.     There  waa   evidence 
that  on  the  day  defendant  waa  moving,   eome  person,  whose 
identity  ia  not  ahown,    did  something  in  connection  with 
the  pipee,    and  it  la  argued  that  thla  act  amounted  to  an  , 
accoptancc  by  ths  landlord  of   the  promisee  tmd  assent 
to  the  termination  of  the  leaae.     "rhis  oontentlen  is  un- 
sound:     (1)      the  connaction  of  thia  workman  with  the  land- 
lord is  not  ahown,   and  (2)   the  landlord  would  hAve  the 
right  to  protect  his  property  as  far   as  pooaible  after  ea 
abandonment • 

In  addition   to  the  legal   effect  of   the  five  daya» 
notice  aa  claimed  by  the  defendmit,    It  waa  aHaerted  aa  an 


•W      .5#*«lftn  «««  «Ai#«ini«ai  jIWNI  ^h4   ,#«iiKmftn3tir.<i   isa  oi 

,»aiii-oA  *«v  •'  -''-«'^''   <»  ^^o  ^o»ll*  Hill  i^modnoe  asMia  7»<t9«  uX 

^/'la   .qtA  .XXi       -    .i2sH  •'^  £SK*21lLi  «^  i.o4a^«   a*  /ai»o  ittU 
M»so  •«*xfcr  ni      i^.ax  .crq*   .ff>    '"'    .»iTci»S  .r  ggj«n«^'-.icr  k«f, 

-^  .._   |w/.^.*,,^^,  «rr  »  U'«D  iiiiriw   .Mii^oa  *!«»  ©;>  •onsirstirq;  ai 

Jt»^eX^culX  »ai  to  tit^<i  •A3  co  Jo«  »TX4'i)a7itl«i  'uiAfualt  \fir 
^.t^^jastMb   ,»«4y0X  9£U  9kiAtUm%94  94  0i9kSa*ifaX  am  ^ai^AnibaX 

iku^dm  ,Ai»RWQ  •«««  «aaXTo     ...^   jtmtm»'a»i)  Y«i«  wu  ■»  tecU 
*■'"'  rrmii  klmm  M«XJ»aal  ^ofar  (S:)  ft«w  ,avoA  #os  aX  M«i 


•xeua*  for  Taoetlng  thAt  Uie  pre»it«B  were  net   in  good 
repair  »m  eovenanted  by  plaintiffs.     There  is  no  oTidenoe 
ef  any  failure  An  tho  port  of  the  lessors  to  x>ttX'fArai  any  of 
the  agroenenta  mentioned  in  Uxe  leaae  with  referonoe  to 
repairs . 

A  large  amount  of  testimony  was  permitted  con  com- 
ing th«s  heating  of  the  ttraodses  during  the  winter,   which 
was  suhtaequ'intly  utriokan   out  "by   the   court.      It  ^?i«  error 
1b.  the  first  place  to  have  pemitted  such  t«»utiaenyf    o» 
it  was  not  relevant  or  material   to  thi>   iseueo;      further- 
■•re  it  is  not  olained  thst   inadequacy  of  the  heatiag 
plant   -j^iiounted  to  a  constructive  eviction. 

The  oritioi^ra  against  defendant's   instruction 
80 •  1,   which  oallo  pf^rtioular  attention  to  one  witness, 
is  well  made;      such  instructions  have  been  repeatedly  con* 
dennttd.     j^'eo^lie}  v.   C^japbelj^,   234  111.   -i91. 

Open  a  second  trial  the  defense  should  be  liadted 
to  the  grnunda  stated  in  the  affid^^vit  of  merits,   and 
the  trial  aliould  proceed  under  the  rule  above  announced 
as  to  the  effect  of  the  five  days*   notice. 

The  Judgaent  is  reversed  and  the   cause  renanded. 


•«• 


1.?  X«M  •^«1"'»<I  01  •tft«M»X  »;  ^dcr  oA  nialla'X  \aa   tft 

. mtlnqmx 

>orXq  #k11  OliT  .ol 
,«««n#iv  Alio  o>   a(iiia»S^M  'XMlitotSlnfi  nUmo  iiaisi' 

.let  .xn  j.es  JLI&SCSK«L  •  ■  ..^'^«a 
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J,   RAYTTTR. 


▼•. 


Appellee, 


Appelliint, 


212I.A.  650 

ATHAL  FROM  UmiCn^AL  COWT 
0»  CHICAGO. 


./ 


IfR,  JUtJTICS  Wc3Ura?LY  !3E1.IV5!RST5  TEl  OI'INIOR  0?  THI^  COURT. 

ilaintiff »  bringing  ault  upon  promiaeory  notet 
•xeouted  by  th«  defendant,  on  trial  by  the  court  h»d  Judg- 
««nt  for  $iiQl   whloJa  the  defendant  seeka  tu  have  reversed. 

Xiie  eTidenoe  tends  to  show  that  the  defendant, 
being  financially  embarraseed,  on  June  20,  1914,  executed 
a  ooiQpositlon  agreement  with  ^rank  h,   LoKey,  trustee,  for 
the  benefit  of  creditors,  and  at  the  same  time  delivered  to 
the  trustee  all  of  his  property,  other  parties  to  the 
agreement,  as  tnerein  stated,  were  "the  several  individuals, 
firnis  and  corporations  who  jsay  become  parties  to  this  in- 
strument by  assenting  in  writing  to  the  terms  hereof, 
either  by  affixing  their  signatures  to  this  instruaent  or 
by  assenting  in  writing  hereto." 

Ilaintiff  asserts  that  he  was  not  a  porty  to 
this  agreement,  hence  not  botmd  by  it.  We  are  of  the  opin- 
ion, however,  that  plaintiff  did  assent  thereto,  as  shown  by 
these  facts:   On  June  23,  1914,  the  trustee  notified  the 
creditors  of  defendant  of  the  execution  of  the  composition 
agreement  and  the  delivery  of  the  property  for  the  benefit 
ot   creditors,  ilaintiff  received  such  notice,  and  on  June 
a7th  filed  his  verified  claia  with  the  trustee,  to  which  wer« 
attached  copies  of  the  notes  on  which  he  has  brought  suit. 
Subsequently  four  dividends  were  declared  by  the  trustee  for 


oaa.A.isis 
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Ve  ,t-.   -    liKX 
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.jniiTJin 

.^ 

\\. 

,««XI»q^ 

\  ■ 

,«▼ 

.to: 

t 

.^cMiXXsq^* 

ftdi&*(MMti»   «>I.  ,boB8/-«'x'z«tfa0  X-IXalorutall  jialftcf 

•ilt   Qf  •di^4aq  T«xI;ro     .x^^^SLOic^l  alii  to   XiJi  seJci/icr  •/(I 

,»X«t;t>ivi&nX   Xvxortt  •dS*  •^•«   «bdt«t«  Aivtaiii  «•   ^iaonvtia* 

-aX  aX/cU  ot  ••Xi^jsq  sinoOAtf  Y«a  «ri«  •neitato^os  Jba«  aaitlt 

Xi  riToda  a«  ^o^aiaiftf  imtaa  £>16  llXinXaXq  taiii   .taTatroxl  ^0.^1 

•Hi  £)eilidoa  aa^cuT^  saLl   «#XWX  «es  aatfib  i^     :ata«l  aaail* 

noJ;^i8o<{flK)9  •  :i^j.iaaxo  oa4   lo  ^nayboa^A  lo  aioil^arto 

^Xl9fT9d  ttxt>;  jaf>;ioi.i  aii.9  lo  t^arXXali  aiCt  baa  toaavania 

am/!,  ac  bng.  ,ooivoii  iiuuc  jaarioo«i   llX^aiaX^     .atoiX^aia  la 

aoaw  riai.iw  oj    .9»-ii.  uiXw  lUaXo  b»XlXa»T  aXil  X)aXXl  ii/V8 

•  liua  iilguoid  aidxi  »a  oaXdv  ao  aaion  aiU  lo  aaX<{oo  b%d»Mii» 

?ol  ••J«t/Ti   isit  \4  b9ist.i9»h  a-xaw  abtiabiviA  -xi/ol  ^Xioai/psatfi/ti 


iilli^MiiMdiiiflii^Mii 


▼arieuB  uneunts;   these  w«re  paid  to  fth«  oredltors  lay  oheoka. 
Th.«  Initial   check  r«oeiv«d  by  plaintiff  bora  on  ita  f noe  the 
«or4a«   "First  dlTid,  10  per  oant.,«  waa  signed  "Joseph  F. 
Sturdy*  7,   U»  JioKey*  truatae";   it  bora  these  worda  af  endorse' 
ment:      "Received  this  first  dlTidend  under  the  truat  agree- 
ment for  the  benefit  of  crcdltora  of  Joseph  F.   Sturdy,"     This 
ehack  waa  received  by  plaintiff,   endorsed  by  hira»   deposited 
and  paid.     The  checka  for  the  other  dividenda  reoeived  by 
plaintiff  bore  similar  words   indieating  that   they  were  divl* 
dends  under  the  ^rust  agreement,   and  all   of  them  were  en* 
doraed  by  plaintiff  and  paid.      It  also  appeara  in  STidenoa 
that  payoients  were  jsade  to  all  of   the  creditors  under  this 
arrangement,  and  that  none  of  them  signed  the  aipreentent  of 
J\me  iioth;    that  plaintiff  had  no  knowledge  of  the  actual 
languaqse  of  the  trust  agreemtmt  or  of  its  provisions  touch* 
ing  the  assent  of  creditors.     Such  conduct  on   the  part  of 
plaintiff  must  be  held  to  be  an  assent  to   the  oompoeiticn 
arrangement.     Among  the  cases  so  holding  under  sifcilar  clr- 
ouaistanoes  are  Ohe3aica|.  National  Bank  v,   Kohner,   8b  ^\   Y, 
189;   lit  ell  en  v.   Goldsmith.   47  Wia.   573;   Helnaer  v,  Klyberg. 
149  B,   Y.   3upp,   949;   Atlas  Engin e  Works  v.   first  National 
Bank.   50   Ind,  App.   549;   l^ansfield  v.   Rutland  Kfg.  Co..   52 
Vt,  444. 

It  haa  many  times  been  held   thai  while  a   compo- 
sition agreement  reumina  in  force  it  will   operate  as  a  bar 
to  any  action  to  recover  the  original    debt  or  claim  of  any 
oredltor  who  has  Joined.     i>ee  Hatlona]^  T^ime  Recorder  Co.  v. 
ysypel.   93   111,  App.   170;    Condict  v.   Flower.   106   111,   105; 
Globe  Wernicke  Co.   v ,   aiejsel  feyers  qohool   of  Kuslc.  Ko , 
23873,   App.   court  J'lrst   Dlst.    III.,   opinion  filed     arch 
5,   1918. 


»«>L»«u0  1(01  mioiltfto  9iUL  64  blaq  »i»m  9B9sii   itSaxnam  wmoIimw 

,^(  dlqt^ao't."  Aoimi«   ««ir  ",.in«a  t9q  OX  .MTii>  J-cyIT"   .^lev 

-••voibis*  !•  tAiow  ••»ii:4  9twl  it    (*»«lKirxff  «vs»^OS(  «M   •!   .\:twi9 

-••fyi  lawi  tili  smbmi  bimblrtb  i9ti\  aJttil  i>svl«OftH*     ttamm 

^¥  i^9Yi.»oa-x  •JifwbiviJ)  toii^*  •xLt  tot  aXo^ilo  «iff     •ibjt«q[  bam 

-iTlb  •v»w  t(»!!^   '^^^  i^iiA9Hat   tMoli  ic«Xlsi«  •tocT  llliaiaif 

•nt  •T»r  iMi(4  '^'^      '^'^  '^'"'    .^rtAftta^  itini  ajii  tsJbrur  whaih 

•^tnbirn  ai  ^tt^  ii     ^<.  ^«  ».<.      .iiiJqc  ftMi  tllialAiq  xa  t«fttot 

tJBi/^^c"!  »rii  !:•  •si)«Iwoa:yi  u»  *.   ,.  lliiaJljkii}  lAt(i    ;ifiOS  •axil 

UQxSiBoqtaoti     ...      ^    ^n«eaji  n«     -'      '  ';  r»rf  acf  itmn  •niiftl«X« 

.a-l»u\,^      .,    ..v,a^»B    jfiTa    .«i\\    ?|v    ,J^in»L-IoO    .v   g»H»iX   ;tix 

•ui(  a  ojt  -<i«-cfi(2o   XIX«  ii  901101  oi  eaiMtatr  ta^mm^A^v  uu^^xa 
Yfin  lo  mi'ilti  TO  Icfftl    Xaalai^v  'i^  t»too»v  9t  coiioji  ^^co*  b# 

jfioi  .fXI   bOi   .xowon   .V  J^oXL-qoO    •,    '*'    ,-qtii  ,XXI  «f   >ftg^»t 

.OH   .£:-*,^'.     "^'.^    'n.  ,/>...   gt»YJt  l9h--"     .V    .op  »3(aXaT»ff  f^OXO 

.exfix  •« 


As  to  the  ntt<i«a0lty  ^f  propoaitiona  of  law  to 
1»«  h«ld  by  th«  trial  court  «s  a  condition  to  reTi««  by  th« 
Appellate  Court,  niiataver  may  be  the  rule  in  the  Supreme 
Oeurt  such  is  not  the  rule  in  this  court.  Bradieh  v,  Yooum_, 
150  111,  386j  Siegaund  ▼,  Straokbein.  140  111,  App,  454; 
City  T.  Eartela,  146  id,  100 j  lAnskj  y,  £,  k  ^,  2,»   EH*  22.'* 
181  id.  565;  Gonaoli dated  R,  j|,  £,  Co.  v.  Crane  Co..  183  id. 
392. 

Tor  the  reasons  abore  indicated  the  Jul^^ent  of 
the  Kunieipal  court  is  reversed  and  Judgaent  of  nil  capiat 
is  entered  in  this  court, 

JIEVERSEI)  AJH)  JX}I3CM33T  UmT., 


;M*  .  '      •      ■■      ■  :l   n^l 
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CLARENCU  W,   DUHcH-K  and  /        )    2  1  3    I  •  At    ^  '^ 


COURT  OF  CHIC ACQ. 


BaUIJVH  £.    DUMOO»,\ 

\i^pellee», 

▼«.  V 

CHAKLKS  C*   KACB  and 
ALLEN   A,   t/RIiOKS,         ^ 

APFfllan/s* 

\ 


HR.  jUi>Tic£  jkteauKsxY  mLiymsn  tee  ofixixoK  oj<*  my.  coukt. 

In  an  action  of  tro7«r  plaintiffs  had  Jud^ent 
for  $175  against  the  defendants,   Chosirlet  0,  Baoe  and  Allen 
A«  Farsone,   from  whloh  they  appeal.     The  action   is  based  upon 
file  alleged  wronijful   conversion   of  iiousQiiold  goods  belonging 
to  plaintiffs.     Defendants  assert  tlaat  neither  they  nor  either 
of  theffl  ever  had  actual  or  oonatruotivo  peasession  of  the 
goods.     Xlaintiffs  do  not  appaar  in  thia  ocurt   to  defend  the 
appeal, 

lsu>tim;tion  of  the  evidence  leads  U3   to  the  con* 
•lufllon   tJiat  the  defense  is  Justified  Toy  the  facta  and  that 
no  Judp/nant   should  have  been  entered  against  these  defendants. 
There  is  practioally  no   controversy  over   the  salient  faots, 
vfeiich  are  thnt  one  fJLchard  t,  Race»   Y?ho  is  not  a  party  defend* 
ant,  held  two  chattel  Berthages  upon  the  furniture  in  question 
to   decure  an  indebtedness   to  hii£t  frc:a  the  plaintiffs;    that  in 
pursuance  of  his   ri^^ihts  under  the  mortgages  ho   took  poesesaion 
of  the  goods  and  stored  theii:  in  a  warehouse  in  his  ovn  najue. 
He  afterwards  had  them  removed  to  another  place   fiiiere  h@  oon* 
tinued   to  hnye  posseeision  of  the  s&nie*   and  they  rexualned  in 
the  possession  of  Flchard  T,  Race  until  his  deatia,   v«hich  was 
a  few  days  before  the   suit  was  begun,   and  were   at  ill  there  at 
the  tiia©  the  case  was  tried,     The  only  evidence  connecting  tho 


\ 


sexM  -  rsfi 


\ 


\ 


JO 


.e|nb£ 


•iff,  .'1-'   aoa  \:«ii;f  T9{t9i6'i  :r«iU   Jt9«t«  t^ruUbosltc:      .om^alsXq  •# 

•«U   1Q  aoj;««a««o^  vvi^tutisnoc  to  X«u^e«s  bmti  rtor»  ■»;il  !• 

tiit  bnm'iKb  «i   ^voo  t'-iiil  al  rmeqq,n  itn  ob  B^tldalnX  I     «a^oo8 

tndi   bnti  tJonl  »sLi   x<[  b«rtiS  yato\9b  9di  J^dd   aolout* 

«8io«^  tmitam  a^i   Toro  xt^'^oToila^o   on  -^iiaoiioJiTq;  ai  ava^rfV 

aoiJ8<»Mp  aX  •TMlitrxtfl  •jU  aoqju  0]|saJ"xaa  £»J^Aiio  ovt  bXoif  «i(ia 
ax  J^i.'J    ;t('t'li^ai«i;i  •^'^  ctoil  Aid  o;r    •••obe^dsboi.    n^i  otua^v   %i 

aoiB«t««o^  jtoo,/  9d  tftAA:i<>ioai  •xtl  7«bcw  sid^li  aXxl  lo  ^omutTiiq 

,»««a  aire  •aiiodarcitw  a  ai  amtiS  b^xoit.  ban  iboog  »dt  Vt 

*ooo  -^d  9tv  .<>    ;;e<i.' >  attiioo*  oi  b«voia»7  m»tii  bad  abtxiri^ita  •! 

«jt    b«»aiJ>ir»7    i(*iii    bo*    ,IIIUM    •/  -  l9«9ll«0ri   ITCCf   0^    bStfalt 

in  ai^xi^  XXii^a  eittw  bau  tUtiignd  ftAA  i'J   6'xcl«(f  tyAb  w9l  ii 

•jcfi  ^i^a«anoo  •smblre  Tiao  •ifT     •b'»XY.    «aw  aaAO  aiil  «ail;f  aitf 


d«f«ndantB  with  th$  fumitur«  consists   in  alleged  adbsnisitions 
smlrt  to  have  'beerj  mud®  by  ttaem,  idiich  vere  directly  denied 
'by  the  teetimooy  of   the  dtfeudants« 

Thers  is  not   sufficient  evidenoe  to   support 
the'  charge  of   con-version,   and  the  Judioment  oannot   st&nd;    it 
will  toe  reTeraed  and  Judgment  of  nil  capiat  will  be  en- 
tered in   this  court. 

RSTKRS1KD  AKD  JUIX^MMT  Bi^E, 


>,  ,  iv ,  .    ,:^^    •'XfriT 
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SIQBIL  T\3CEM»  Adttlniitratris 
of  the  Estate  of  HAKKY  C. 
TUCKIR*   deceaaed, 

App«IXo«4 

V 

CARL  WmJJSR  an4  HARRY  B. 
XslfXAL*  i 

^  Appellants • 


i2l2l.A.651 

AttXAL  rRQU  SUf FRIOR 
COURT,    COOK  COUMTY. 


KB*  JUSTICS  M«SURKLY  BflEr-lYEEED  THK  OtlMIOK   OF  THli;  COURT, 


This  suit  was  originally  ooxasienoed  "by  Harry 
0*  Tuoker;   he  died  while  the  ease  was  pending,   and  It  pro- 
seeded  in  the  naoie  of   the  administratrix  of  hie  estate, 
hereinafter  referred  to  as  plaintiff.     The  suit  was  upon 
a  promiaaory  note  and  plaintiff  had  judisiaeat  against  de- 
fendants for  $2,400  from  which  they  appeal, 

T3ie  declaration   vvas  in  assuopsitc   alleging  the 
exeoution  on  iSeptember  15,   19X3,  by  the  national  Fuel   Sarer 
Corporation,   of  a  promissory  note  for  $2,000»   due  four 
aenths  after  date,   to   the  order  of  H,  6.  Tucker,   with  in- 
terest at  six  per  cent,  from  maturity,   which  was  indorsed  ky 
the  defendants.     A  copy  of  the  note  was  attached  to  the  dee- 
laration,  and  also  plaintiff's  affidawit  of  the  amount  due. 
Defendants  filed  an  affidavit  of  merite,  i^ieh  was  strieken 
by  order  of  court,   and  by  leave  a  second  amended  affidavit 
vas  filed  by  each  of  th«ai.     Upon  motion  the  second  amended 
affidavits  were  strieken,  and  defendants  electing  to  stand 
by  euch  affidavits  an  order  of  default  was  entered  for  want 
of  affidavits  of  merits  and  Judgment  entered  upon  plalntiff*s 
affidavit  of   the  aoiount  due. 

Defendants  say  in  this  court  that  they  must  be 


•dii^s  -  s*a 
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-9b  tvaias*  #ii»m^iii;  l»«tt  ^i^ni«Xq  baa  ibfa  TXtssiaovq  « 
•  I«»c[q[s  t*^'  'Ctoixiir  Aoiit  00#«K|  sot  mSatta^^ 

Tjvol  etii;    «OCU,S|  ro\  ftiott  X'i9«<^<»aTq  «  to  «noli«xoin^ 

-kI  it^iv  tmatov^  ~     \%bf  •Ai  oi   ,oi«J^  tMiXm  mtUmmm 

Xtf  l^otioibni  •««  ti»isi;-^   tX^itiijem  «oil  .iii»»  voq  xlm  #•  l»ti»# 

-ooi^  Mi^  o^r  b«xioM#^«  ««v  a^on  oxii  to  x%oo  A     •attuufcnotoA  oiU 

^•ut  imu9mm  9tLi  to  liv«l>itt«  •' ttJtjr ai«Xq  •«!«  boa   ,aoli«f««X 

onsloiito  mam  siolOm   «««l«»«  to  #lvff6i tt«  a»  feoXlt  •^OMdootM 

lirabitt*  te&aiaui  ibaoooa  a  otaoI  x^  &n*^  ,#-ctfoo  to  tolnc«  ttf 

A«ibi9tt0  Abooos  Oif^  nol^oA  noqiU     .floACr  to  dpmm  x'  AoXit  MV 

lasv  vot  fftn0  Bmt  iXuM\9t  to  «»ib7o  im  wiirmtt\tM  itp«»  x<f 
•  «ttl.liaii£t[  M«M  *«rxola»  InoMQiibirt  Ao*  vlX^m  to  •ilrmhiYtm  to 

.•tfl>  ^ipifOAS  9tut  to  titrJubJtlt« 

»d  loiMR  x*^  ^«  -^   Jxeco  sJUii   «u  \o«  otiunfemtoa 


d««med  Indorsers  only,  at  ne  words  appear  upon  th«  Instrument 
indicating  an  intention  to  be  otherwlsa  bound,  and  that  as 
such  Ibndorsers  tbi«y  wsrs  entltlsd  to  nstloe  of  dishonor,  and 
that  in  the  abssnos  of  sueh  notice  they  are  dlaoharged  froa 
liability. 

We  are  of  the  opinion  that  this  point  ia  without 
nerit  for  the  reason,  aaong  others,  that  the  pleadings  show 
the  note  was  executed  for  the  benefit  of  the  defendants  and, 
therefore,  they  ooae  withih  the  proYiaion  of  the  not  whieh 
Bakes  notioe  unnecessary  in  order  to  charge  an  Indorser. 
Section  60  of  the  Negotiable  Instrument  Law  (Illinois  stats,, 
Burd,  1915-16}  proyides:   "presentment  for  payment  is  not 
required  to  charge  an  indorser  where  the  instrument  was  mads 
or  accepted  for  his  aeeomjnodation'" ;  and  section  114  rer^ds: 
'Sotice  of  dishonor  is  not  required  to  be  given  to  an  in* 
dorsor  in  either  of  the  following  oases:  «  «  •  3,   ii/here  the 
instrument  was  made  or  accepted  for  his  accommodation,**  That 
defendants  are  accommodation  indoraers  is  not  denied  in  their 
affidaTlts.  They  admit  that  they  were  stockholders  in  the 
Hational  Tuel  Saver  Corporation.  The  note  was  signed  by  the 
defendant  boV.eal  as  secretary  and  treasurer,  while  the  in- 
strument shows  that  the  defendant  li^ueller  was  the  cori  ora- 
tion** general  manager.   Defendants*  affidavits  state  that  at 
the  time  the  note  was  executed  the  corporation  was  without 
funds  and  that  it  was  necessary  to  raise  funds  to  promote 
its  interest.  Under  euoh  oircximstances  we  are  of  the  opinion 
that  the  note  was  executed  for  the  benefit  of  the  indoraers, 
as  well  as  of  the  maker  and  payee,  and  that  the  note  was  mado 
for  their  accotn^iaodation,  and  under  the  provisions  of  the  He- 


«r  ima  bn»    «A(U/otf  ••iw*E»ii«3  co    :J   :i9iia9iml   cub  ^lAi^solAttl 

:«i^*?  #rx  a«Uoo«  bne    ;*tf7'iiJsJS(».Tjdioo9i!  tid  tot  b«iq9d««  '%%*' 

•ofll  M»viB  «tf  ot  b»tl4ipi»T  ^0(^  ei  YOitOJsfBll)  to  ftoilttf^ 

•:M  rx  r«*««o  aaJLwoiX<it  OiiU^  "^o  Ttri^JLo  at  toatoJb 

^«if¥      •'.it.3^Jw<»Od:ifxai»d«>  aid  10^   b%iq!bQ9m  10  0&r«  Mvr  itfoautitffi 

vlaali  «1  b«la«^    tOff  ai   ^rt^nt^hni  ool^Maiaaoooi  «ffi  ad'iuibAstoB 

«jl^  ai  awAl-wfrfoo^t  oiw  tOii»  ^»<ii  ll«b«  x»rft     .a*lY«fcittii 

-fitt  •&#  i^iltlm  ^tmtamm^ti  ttUa  icva^ioaa  a«   lBatt»K  ^rasbrtataA 

iB  Smdi  a««ia  a#iTo6il^t   ••»fkMftm%»<t     .tv^JitfJM  lavaaa^  a^ooi^' 

^irafcitv  a«n  a^itMrrairra*  «»/£»  b9l^i/d«aa  aaw  a^an  •tli  9mii  9d^ 

»f  iftld  o#  ijbfti/t  oa^n  «tf  TYaaaaaait  a«w  #i  #iic(/»  ^(t^  aftxur^ 

ooirrif*  af«r  t«  a<cji  aw  aoatM^anuivtio  xtatia  tabor     .#t«talni  a^l 

,at4Btoi)frl  a«;r  la  in^md  •£$  -xal  frattfttavo  a«w  •iea  aif#  MiCt 

aMa  a«*r  a^an  oH^  iTAjlf  ftna  ••«t«<t  t>H«  t«}U«  ajd^  la  a«   ffav  aH 

«a9  axii   lo  aiioJ.aXv«tq  a/U  'xai>cru  *■•   lOoitfa^o  i;;;09oa  nleii^  lOl 
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gotimbl*  InatruiBent  L»«  they  w«r«  not  antltled  to  notloo. 

^"  mercantile  Bank  of  jlemphia  t.  Buaby,  120 
Tonn,  652  (the  l3»gotialole  Instrument  laws  of  Tonneseee  and 
Illinois  are  alike),  the  eoturt  arrived  at  a  like  conolusion 
upon  facte  similar  to  thoee  before  U8»  holding  that  as  it 
appeared  *that  this  nets  ims  in  reality  executed  for  the 
benefit  of  every  person  whose  na&e  appears  on  it"  the  in- 
doreer  was  not  entitled  to  notice. 

Defendants  assert  a  release  of  their  liability. 
Defendants  say  in  their  affidsTits  that  Harry  G,  Tucker,  the 
payee  naned  in  the  note,  and  also  these  defendants,  were  stock* 
holders  in  the  Kational  Tuel  Saver  Corporation,  the  aaksr  of 
the  note;  that  the  note  was  given  in  erder  that  the  corpora* 
tlon  might  raise  funds  of  >7hich  it  was  in  need  in  order  to 
•stablish  a  market  and  to  sell  its  stock;  that  prior  to  ths 
tiiae  the  note  beoaae  due  the  defendants  requested  Tucker  to 
present  his  note  to  the  corporation  for  pasrment,  stating  that 
it  would  then  be  paid  es  the  corporation  had  sufficient  funds 
for  this  purposs,  and  that  thereupon  Tucker  stated  he  did  not 
need  the  funds  but  that  he  was  willing  to  cancel  and  turn  in 
his  note,  which  was  then  in  his  deposit  box,  upon  his  receiving 
sredit  on  the  books  of  the  corporation  for  the  aisount  of  the 
note,  and  that  he  would  release  defendants  from  liability; 
that  thereupon  Tucker  was  given  credit  upon  the  booke  of  the 
•orporation  for  the  amount  of  the  note  and  he  premised  to 
produce  the  note  ani.   cancel  the  same,  but  never  did  so.  Ws 
are  in  accord  with  the  contention  of  counsel  for  plaintiff 
that  these  foots  do  not  show  a  release,  but  Aierely  an  agree- 
ment to  release,  for  which  there  was  no  valviable  consideration 
reeeived  by  Tucker,  and  hence  it  was  a  mere  audua  pactum «   The 
transfer  of  the  indebtedness  of  the  corporation  from  a  note  to 
a  credit  charge  due  Tucker  on  the  books  wms  simply  a  change 


OKI  .yi%uti  .r  alittgi  A  Jteg  fItfWffVK  '« 
aoltiriftfu>»  saai  «  Iti  b»Ti«»«»  i^uito  ©rfi   ,(9llX«  err*  •loxUXn 

BiU  r9t  ffu—xn  ^ilZM9X  tU  ft««  •ton  •tsli  imiiA*  h9X»9<i^B 
•Al  •iti   *il  A«  «TS94«»  9m»n  •^4tm  na«wf  tc*»t»  ^q  iilsottf 

,ftOiida  04  &«Xix4fi»   4«A  twr  xvpioft 

lo  T8ibiM  «/  ^^moqttoc  i»vi?<:  x»v<|  XMiel^«I  axC^  aX  •rc»i>Xoif 

ot  'MbYtt  aX  ^«<s  <3:X  tt«w  4X  iioX^  lo  ajbiufl  ••X«i  iiivi.;/\  aol^ 

•di   9/  'XAiY^r  ^acl'   (iteo4«  ait  XXes  A^  i>a«  tnttaa  m  xinXX(f«i»* 

•i  t93(Mrt  b«f99ijfft  uitamkmt^h  9Hi  ni/b  (ktuufi  minn  tibr  fiJt# 

iHtii  "^nlSmi*   ,4a9£!t«(l  la'^  Rtl^a^ofToa  ad4  oi  •#««  9Xxi  lii»M«^ 

9t>m^l  ^Tflmiolt'^f;*  &Axi  aoi4«^toT<<i9  9^  *4  il>l4i<l  9(f  cr»ilf  bXJUCm  SI 

»9K  blh  »ii  l>B^t)4e   !-<»]£•«?  a<H|tmT«ii4   ^.sttii  ibn«    .••CKCXiKl  «iiU  !|«1 

oi  u-fu;r  hMM  It^tiwo   3#  f^aiXXXw  a««  *tL  ts^it  ^ud  mbai/1  %sU  b9%a 

SRtirXvorv  •Jji  noqu   ,j(!«tf  tXc9'<«fc  aXil  aX  rrtcU.  •««  daXiiw  «94oa  plrf 

91(4  ^9  imtomti  9ji*  1191  noX4at9qtaD  9a4  to  ttJtootf  9d4  ao  41I>9yo 

;x4XXitf«iX  wrrl  aijnMbm»l»|>  »«4U»X97  JbXtfew  94  i#<i4  AAA  ••^90 

9^   I*  •3u>«tf  9ji}  oofif  ^Xi^o^9  iwvXs  ««w  T»:^«7  Ji*«H»«^.>ti   itdt 

•*  bfhuonn  9d  bas  9i9ci  9<14    lo  4(u<oaat  9Jli  io\  aaitmxoq^i— 

91     •••  ftX^  frtta  im4  4«t>»9  «ii4  X*9a«»  bos  949a  9414  •ojAotv 

ttXfnXsXq  xml  X99niii>»  lo  a9i4a»loe9  9iU  iliXv  ftf0ii9«  |U  9«i 

*99«yi  am  ^X«T<tai  4tf4   ,99A9X9«  ji  vodm  49a  oib  9f99l  9994IU  f»di 

•9X4«Pt9^X«RJ0    »i\-iWl*%T    «n    (Um    9tft  :4    doXf?  ,9«99i9T    o4    4a9a 

^^     •fi!£2S2  lyitoy  9191^  iff  •««  41  99nai3(  bun   ^T^yvuT  xtf  I>&t19»9'X 
94  9#OR  •  aoil  aol#«l#TX»«  t*^   '^e  99911^94 1^91) itX  9il4  to  «9t9a«t# 

•9«4Jl0    a   XXtfClXa    99V    9lC09^    9ii4    09    1C9M0tfT    9tfft    9S1Aift    #Xt)9Y0    A 


in  form  without  affecting  the  otligntion   of  the  ccrpcratlon; 

the  only  change  affecting  the  status  cf   the  parties  was  the 

alleged  agreement  to   release  the  indorsers  froK  liability. 

Such  an  agreement  without   eonelderation  is  of  no  avail.     As 

was  aaid  in  Wilson  ▼•  Keller.   9   111,   App.   547,   referring  to 

Addison  on  Contracts,   7th  ed.,   p,   267: 

*The  release  of  a  cause  of  action  ex  contractu, 
net  hRsed  on  n  bill  of  exchange  or  promissory  note,   could 
be  accompli &hed  only,   at  cocm^on   law,   by  a  release  under 
teal   or  by  an  executed  agreement,   where  there  was  a  quid 
pro  quo,   tem  ed  in  law  an  accord  and  satisfaction.     But  an 
agrettjient   to  abandon  a  olaiia,  unless  there  be  a  oonoidera* 
tion   shown,   is  a  m(>re  nuduff  pactum." 

See  also  Badger  Advert! sing  Co.   v.  ^,    s,  i^usic  Co . ,   16G   111, 

App,   316,   nnd  J^avidscn  v,   Burke,    145   111.   159.     The  general 

rule  ie  stated  In  34  Cyc,,  page  K46,   thue:      "A  release  a.ust 

either  be  under  the  eeal   cf  the  releaeor  or  be  supported  by  a 

sufficient  consideration;    otherwise  it  is  nudum  poctuai  end 

void,*      If  TucJcer  had  produced  the  note  and  canceled  the  se^e 

the  defendants  silght  be  in  a  position  to  plead  an  executed 

agreement,   but  as  this  was  not   dene  they  have  only  an   Peircement 

to  release  founded  on  no  consideration,   and  henoe  the  defense 

Asserted  ctust  fail. 

A  suggestion  is  made  that   due  diligence  In  the 
collection  of  the  note  does  not  appear,  but   If,  as  we  have 
held*    defendants  were  acoommodation  indorsers  Inck  of  dili- 
gence,   80  long  as  the  statute  of  linltations  had  not  run,   is 
of  BO  importance. 

As  to  plaintiff's  assignment  of  cross-errcra,   - 
tho  affidavit  of  plaintiff's  claim  was  raado  on  I'ay  16,   1917, 
asonrting  that  there  was  then  due  the  swa  of  ^2,4CC;   Judgment 
was  entered  on  T^ovember  22,   1917,    for  this  amount.     Plaintiff 
Moved  the  court  to  enter  Judgment  on  tho  note  computing  in* 
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tereat  up   to   the  date  of   tL«  entry  of  Judg«t«rit,   but  this  mo- 
tion vaa  denied;   suid  plaintiff  contend!  that   this  was   error. 
Upon  the  record  before  us  we   ahall   not  disturb  the  action  of 
the  court.      If  the  note  had  been  introduced  in   evidence »   with 
a  couputatlon  of   the  intereet   thereon   to  the     ate  of   the  en- 
try of  Judgi&ent,   plaintiff  ^rrould  h&Te  been  entitled  to   auoh 
Intereet,   but  no  evidence  whatever  was  rreaented  to   the  court; 
plaintiff  hed  Judgment   solely  upon  her  affidavit  of  the  amouat 
due  upon  default  of  the  defendants  for  want  of  affidavits  of 
defense.     For  this  reason  we  shall  not  change   the  ajaount  of 
the  judgment  triiich,   fcr  the  reasonB  shove  indicated,    io  nS" 
firmed. 


(■ 
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AiV>ja.  FHOli  MUBICIPAI,  COURT 


Appellee, 

▼  9. 


TBMSK  TAMimjm  COMji 
a  oorporatlon, 

Appellai^t, 


OV  CHICAGO. 


IR.   JTISTICl  MOSURELY  BSa^IVE^ED  THl  OI-IFIOF  0?  TEF  COUrT, 

Xlaiatiff,  brln^;inc:  suit  to  reoover  for  losses  of 
personal   jtroperty  while  in  posseasion  of  the  defendant  for 
carriage ,   upon  trial  before   the  court  had  Judgment  for 
$369 .^iS  froA  which   the  defendant  appeals. 

The  evidence  tends  to   show  that  plaintiff  and  her 
husband  were  removing  their  personal  and  household  effects 
froxa  Iowa  to  Chicago ;    that  a  portion  of  their  waaring  ap- 
parel,  with  soae  kiteh«a  utensils  and  household  articles » 
was  packed  in  an  ordinary  wooden  paoking  box  and  the  lid 
fastened  on  by  nails.     Haintiff  testified  that  without  her 
knowledge  and  contrary  to  her  intention  some  Jewelry,   con- 
sisting of  rings,   was  packed  in   this  box.     The  box  was  checked 
at  baggage  fro:^  Icwa  to  Chicago  over  the  Rook  Island  railroad, 
and  at  the  station  in  Chicago   the  baggage  check  vras   excJtianged 
with  a  representatlTS  of  the  larmelee  company,    the  defendant, 
for  one  of  its  checks,  with  instructions  to  deliver  the  box  to 
plaintiff *8  residence  in  Chicago;   that  when  the  driver  for 
the  lamelee  Company  undertook  to  sake  delivery  to  plaintiff 
it  developed  that  the  original  box  in  which  the  goods  were 
packed  had  been  broken  and  the  contents,    in  part,   placed  in 
another  box  which   the  driver  tendered  to  plaintiff.     Upon 
opening  it,  plaintiff   says,    acme  of   the  articles  packed  in  the 
original  box  were  missing  and  some  of  then  damaged;   that  the 
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•soil  ^at>i«s^xft  *3^  ^lif'^  ■><<  Isiti  aoqu  «»^i-si«o 

Aii  •di  f>a»  xo4  B>ai«^<3Q  reshoow  t^snlMo  oB  ai  fiL9a<[  •«» 

-noo   «t^C»»9t  aiBo«   rroiineial  -X9«'i  oJ   \xmTiiaox»  bam  •||ft9iwo«i 
lb«^o«if»  iunr  X9rf  •jrfT     .xotf  •ii:^   ni  b»:io«4  ii««ir  «tBali(  lo  ^ai^tld 

il«^a««i0jc»  saw  jMhi4o  •SM^MAtf  •<it^  »i»«i£i3  si  noi;rala  odi  $m  hUM 

9fw  ciioas  a4i  iioJtiJw  cU  zotf  lAol^iYo  »£{i  iAdJ  b9<ioi»X9b  $1 

ai  ^eonlci   «^t»^  ai    ,QiaBSno9  9tU  ba»  am^%4  iai«tf  bmA  t«]to«« 

so^w     .llJt^nljiIq  of  b»X9ba»t  x^ritJb  9iii  Ablttt  xod  fdi^am 

•Jii  ai  b93Lanq  m^iotirm  ntii  lo  •mou   «ax*«  tllAalaiq  «#i  salnoq*' 

•i(i  i^AiU    ib^^^mmnb  amtit  1«  •■••  ftrui  finale  9%9w  xod  laaiiiYO 
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rlnga  were  missing;  that,  ahe  did  not  know  the  rings  h»d  be«n 
peoiced  in  the  box  in  Iowa  until  she  was  told  by  her  husband 
after  it  had  started  on  its  Jmimey;  that  the  rings  consisted 
of  one  diaraond,  originally  coating  |150  but  worth  at  the 
present  time  three  or  four  hunfired  dollars,  aooordinj^  to 
the  testimony  of  plaintiff  and  her  husband;  there  was  also  an 
caerald  ring,  a  Vexloan  opal  rinf,  a  ruby  end  pearl  ring, 
and  two  gold  rings. 

We  do  not  thiak  it  roTersible  error  for  th9 
oemrt  to  have  reoeived  the  testimony  of  hr,   Cleland,  the 
husband  of  plaintiff;  ho  was  competent  under  the  statute  to 
testify  as  to  the  separate  property  of  hie  rrife.  Chapter  51, 
on  ITvidonce,  sec,  5, 

Defendant  questions  the  qualif iontion  of  plaintiff 
to  testify  as  to  the  value  of  the  artiolcs  lost.  Most  of 
these  were  articles  in  ooomon  use,  such  as  a  frying  pan,  eleetrlt 
iron,  toaater,  etc.,  oonoerning  which  a  housewife  would  be 
presumed  to  know  the  yalue.  Parrielee  ▼.  Ftnya^ond,  43  111,  App, 
609, 

The  competency  of  plaintiff  to  testify  as  to  the 
present  value  of  the  diaojond  ring  ciight  well  be  Questioned, 
but  in  view  of  our  conolusion  it  Is  unnecessary  to  pass  upon 
this. 

In  faamelee  t,  Lowitg .  74  111.  116,  the  appellant 
was  the  predeoesoor  of  the  defendant  in  the  inatant  oase  and 
was  engaged  in  the  seme  kind  of  business.   It  was  there  held 
that  the  appellant  was  elearly  a  oo/cmon  carrier  of  goods  «• 
well  as  passengers  in  the  city  of  Chicago,  and  that  unless  the 
owner  of   the  goods  has  praotioed  a  fraud  or  imposition  upon  the 
carrier  it  is  anawerable  for  the  contents  of  the  hex   or  parcel 
intrusted  to  it.   v/e  are  of  the  opinion  that  the  oircumBtanees 
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of  the  case  before  ua  place  it  witliin  the  exception  to  the 
general  rule.   While  plaintiff  may  not  have  intended  to 
make  any  misrepreeentation,  it  vaa  a  fraud  in  fact  upon 
th«  defendant  to  tender  it  for  transportation  as  baggage 
an  ordinary  wooden  packing  box  packed  with  clothing, 
kitchen  and  household  utensils,  auaong  which  was  personal 
Jewelry  of  considerable  value.  The  fact  that  it  was 
placed  in  such  a  receptacle  contrary  to  the  intention  of 
the  owner,  indicates  that  in  her  opinion  suol^i  mode  of 
transporting  Jewelry  was  unreasonable  and  unsafe.   It 
was  an  imposition  under  all  the  circuiuistanoes  to  intrust 
defendant  with  possession  of  tuese  rings  in  tnis  way,  and 
it  should  not  be  held  liable  for  the  value  of  the  same  whan 
lost. 

We  hold  that  the  court  should  not  have  al- 
lowed plaintiff  anything  for  the  rings,  and  plaintiff  is 
not  entitled  to  recover  for  the  value  of  the  old  coins, 
which  belonged  to  fer.  CI  eland;  these  were  valued  by  the 
coin  dealer  at  $42. 5o,   It  was  proper  to  find  the  de- 
fendant liable  for  the  other  articles,  either  missing  or 
damaged  as  shown  by  the  testimony.  The  value  of  these 
latter  articles  aggregates  |62,50,   If,  therefore,  plain- 
tiff will  within  ten  days  from  the  date  of  the  filing 
hereof  file  a  remittitur  in  this  court  of  $296.75  the 
judgement  will  be  affirmed  for  $62.50;  otherwise  it  will 
be  reversed  and  the  cause  reiuanded. 
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CHICAGO  TITLE  &  TRUST  COISFASY 

va, 
MARTHA  V.  COTTUS  et  al , 


MARTHA  V.  COTTLS. 

^pcllant, 

imom,  i-,  bo^es.  k«  c.  chbTistihsen    ) 

and  K,  C.  LIHD%UI3T,  trading  as     ) 
Christensen  Hardware  Co.j^  and 

ALIXASBER  FI^SRSOK, 

Appellee 


^12I.A.  651 


Appeal  from 


Sup  «r  lor  Court, 


Cook  County, 


MH.  JU3T1CK  KCSUnXLT  TsmATSI^XQ   THE  OPIHIO^  OP  THT?  COURT. 

The  Chicago  Title  &   Trust  Company  filed  a  bill 
of  interpleader  alleging  timt  it  held  in  eacrow  a  trust  deed 
and  notes  but  that  defendants  had  ff>ade  conflicting  clainui 
therefor  «nich  it  was  unable  to  determine.   After  hearing 
the  chancellor  decreed  adversely  to  the  claim  of  l^artha  V. 
Cottle,  a  defendant,  and  she  appeals  to  this  court  seeking 
a  reversal  of  this  decree. 

The  coffiplaintpufit  asserted  in  its  bill  that  en 
April  26,  1916,  Jerome  I.  Bowes  deposited  with  it  in  escrow  a 
warranty  deed  from  jti.artha  V.  Cottle  and  husband  to  Kdward  J. 
Lawless  and  wife,  which  conveyed  a  lot  in  the  city  of  Chicago, 
herenfter  referred  to  as  lot  16;  Lawless  deposited  the  trust 
deed  in  question  conveying  this  lot,  and  66  promissory  notes 
totaling  |l,OCOs  that  under  the  escrow  agreement  it  urais  pro- 
vided that  if  upon  the  continuation  of  the  abstract  no  other 
conveyances  or  JudK;aents  appeared  the  notes  and  trust  deed 
securing  the  same  were  to  be  delivered  to  the  order  of  Hartha 
V.  Cottle;  tnat  on  the  day  following  this  escrow  deposit  cer- 
tain attorneys  filed  a  notice  with  the  recorder  of  deeds  of 
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Cook  County  to  the  effoot  that  the  aboro  described  property 
was  not  that  of  utb,   Cottle  but  that  she  held  title  thereto 
for  Jerome  I,  Boves;  that  one  Alexander  1 eterson  had  oommenced 
an  sttachment  suit  In  the  liunicipal  Court  of  Chicago  against 
Bowes  and  sued  complainant  as  garnishee,  and  that  afterwards 
the  Christenaen  Hardware  Company  had  filed  a  creditor*s  bill 
in  the  Superior  Court  of  Cook  County  against  Bowes,  Cottle  and 
others,  alleging  a  Judgment  against  Bowes  for  $214.65  and  an 
execution  therefor  returned  unsatisfied.   Compaainant  asked 
that  the  respective  claimants  settle  and  adjust  their  claims 
in  court,  and  asserted  its  willingness  to  deliver  the  notes 
and  trust  deod  tc  whomaoever  the  court  might  decree  was  en* 
titled  to  the  sa^ae, 

Bowes  filed  an  answer  diaelaiming  any  interest 
in  lot  16  and  asserting  that  ^rs,  Cottle,  ^ho  is  his  sister, 
wns  entitled  tc  the  notes  and  trust  deed.  Urs.  Cottle  also 
filed  her  answer  alleging  that  her  clain  against  Bowes  was  in 
the  sum  of  $1 ,400  for  board  and  room  furnished  by  her  to  Bowes 
and  a  minor  son;  that  to  secure  the  payment  of  this  Bowes  had 
purchased  another  lot  and  rl»oed  the  title  thereto  in  her 
name,  but  that  on  February  25,  1915,  Bowes  desired  to  sell 
this  other  lot  and  agreed  with  her  that  if  she  would  make  a 
daad  thereof  to  Bowes*  purchaser  and  loan  him  an  additional 
|600  he  would  secure  for  her  and  have  plaoed  in  her  name  the 
title  to  lot  16  and  also  another  lot,  which  would  seciire  the 
indebtedness  of  $2,000  th<>n  owing  to  her  from  Bowes;  she  al- 
leged that  this  was  done  and  it  was  agreed  that  upon  any  sale 
of  lot  16  the  proceeds  derived  from  the  equity  therein  were  to 
be  applied  on  said  indebtedness  of  ;|2,000,  and  that  she  exe- 
cuted and  delivered  the  warranty  deed  to  Lawless  and  his  wife 
upon  the  condition  and  understanding  that  the  proceeds,  whether 
in  the  form  of  notes  or  oash,  should  be  delivered  tc  her   in 
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payment  or  partial  paymant  of  tlia  indebtedness  due  frcm  Bowes 
to  her. 

Sul3Soquently  upon  stlpulatioa  an  order  was  entereA 
authorising  and  directing  Lawless  and  his  wife  to  pay  the 
clerk  of  the  court  the  amount  due  on  their  notes,  and  they 
wore  dlamissed  out  of  the  oase. 

Upon  hearing  the  parties  entered  into  a  8tipu> 
lation  that  the  olalsi  of  leterson  against  Bowes,  when  ad* 
Judicated«  and  also  the  claiffl  of  the  Chriatenaen  Hardware 
Company,  should  he  paid  out  of  the  notes  and  money  deposited 
with  the  clerk  of  the  Superior  court,  provided  the  court 
found  that  they  belonged  to  Bowes  and  not  to  Mrs.  Cottle. 

The  (question  for  our  determination  is  as  to  the 
correctness  of  the  conclusion  of  the  chancellor,  after  near- 
Ing  the  testimony  and  observing  the  witnesses,  that  Mrs, 
Cottle  had  no  interest  in  the  notes  and  trust  deed  but  that 
the  interest  therein  at  all  times  remained  in  £owes* 

The  evidence  presented  to  the  chancellor  tended 
to  show  that  Bowes  was  a  real  estate  operator  in  Chicago  for 
seven  or  eight  years  prior  to  1915,  operating  a  private  bazde 
part  of  the  time;  that  subsequently  to  1908  he  was  in  the 
habit  in  buying  and  selling  real  estnte  not  to  take  title 
in  his  own  nams  but  to  take  title  in  the  name  of  William  T, 
leterson,  one  of  his  salesmen,  or  of  his  sister,  Mrs.  Cottle; 
that  when  a  sale  or  mortgage  was  zuade  of  property  thus  owned 
by  Bowes,  the  papers  were  signed  by  the  person  holding  the 
title  at  the  request  of  Bowes.   It  appears  clearly  from  the 
evidence  that  the  reason  Bowes  adopted  this  practice  was  to 
escape  Judgments  against  him  becoming  a  lien  upon  his  real 
estate.  The  chancellor  could  find  that  lot  16  in  question 
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formerly  belonged  to  one  Conway;  that  in  1914  Bowe«  contracted 
to  build  oertain  houses  for  Conway,  and  took  this  lot  with 
another  not  in  question,  as  part  payment  therefor,  and  in 
pursuance  of  his  usual  practice  Bowes  caused  the  deeds  to  the 
lota  to  be  made  in  the  name  of  WilliaB  T.  Foterson;  that 
shortly  afterwards  leterson,  under  Bowes*  direction,  executed 
a  trust  deed  to  secure  a  loon  on  the  lot,  and  the  proceeds 
thereof  were  kept  by  Bcwet,  icterson  receivln^^  nc  part. 
There  was  direct  testimony  that  subsequently  Bowes,  apprehen- 
siT«  lest  there  might  be  judgments  against  leterson,  requested 
hia  to  convey  the  property  to  defendant  Cottle,  wtiioh  was  ao» 
oordingly  done.   Peterson  testifies  that  this  request  was 
made  of  him  by  Bowes,  and  this  reason  given  for  the  request; 
Bowts  denies  this. 

It  is  unnecessary  to  narrate  the  details  of  the 
alleged  tranaaction  between  Bowes  and  his  sister,  krs.  Cottle* 
We  are  of  the  opinion  that  there  was  sufficient  evidence  for 
the  chancellor  to  conclude  that  while  it  may  be  true  that 
Bowes  was  indebted  to  his  sister  for  board,  the  particular 
tranaaction  with  reference  to  lot  16  was  no  different  from 
several  other  tranaaotions  of  the  same  kind  in  which  Mrs. 
Cottle  took  title  to  property  which  in  fact  belonged  to 
Bowes.   There  are  many  details  connected  with  the  teatimony 

of  both  Bowes  and  kra ,   Cottle  which  tend  to  discredit  the 
good  faith  of  the  transaction  as  asserted  by  them.   One  cir- 
cumstance is  that  while  Bowes  testified  that  there  were  no 
Judgments  against  him,  it  was  subsequently  shown  that  there 
were  in  fact  several.  The  court  was  evidently  of  the  opinion 
that  the  claims  of  i5owes  and  krs.  Cottle  were  part  of  an  at- 
tempt by  members  of  the  same  fa^aily  to  prevent  creditors  of 
Bowes  from  collecting. 

The  questions  involved  are  primarily  as  tc  the 
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tdtisolsm^  axfi    ,f>'xi»od  rait  «l/f  ct  b»ici9bnl  •am  ttiwoC 

awt^  Jcrat«ltlh  on  ajw  ftX  laX  o*  aanaTalai  riilw  noi^o««fUMti 

.atj  tittkdm  ni   JkrcisC  aotna   aii^   lo   8aci.^o«arr«i^  Ttifio   Xmarat 

6^  J|d;|f)oX»d  #oa1   ni  x^'XA<!^ 

•sU  ilb9fiilb   o^  baal  jisJtxIw  aXiieO   .aau  bcua  vaaaocl  dJ  > 
-lie  Bu^     ,ainit  x^  &a^iata«  •«  Miit9maa»xt  arti  lo  iWXal  Jbooj) 

«n  »T<Mr  ataxlJ  .t«rf^  Aailiiaa*  aavofi  •llriw  j«il#  at  aonajaiaim 

•t«xl#  Sm/ii  mvotia  x^^AaupaaJira  a«v  ^i   ^ada  Siaim^  9iaTnR^ui 

ooinJqa  #il.t    to  \lttt0bir9  caw  ^nr#3  '•ifT     .X*X9r*a  ttml  al  naw 

«i'-  itAq  artsw  aUto3  .ai:l  bcM  aawoS  la  aml«Xt>  aAf  iAiU 

.)}nX#o«XXoa  moyI  tat«oS 

«t^-    -'  i      liq  ax*  tavlovni   anoiitaup  ailT 


faots,  and  after  considering  the  respective  stories  we  see 
no  reason  to  disagree  witL  the  oonclusion  of  the  ohancellor, 
and  the  decree  is  affirraed. 


, h  ^ r-*f  1  "J^ji   ^.}    ^^Mtefth    arii    beta 
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CHICAGO  TOT  VIAMO  CO.* 
ft  corporation, 

App«lX«Dt.        / 


Ail^P^AL  mm  liUNICIPAL  COUBt 
or  CHICAOC. 


\J 


im.  JU3TICK  1I03UKELY  IfflXIVERED  THB  OilKIOK  OP  THE  COURT, 

This  wfta  a  Joint  action  for  possession  of  do- 
■ised  promises  and  rent  for  24  days  at  the  rate  of  fiT* 
dollars  per  day,  the  aioount  specified  in  the  lease  in  oaaa 
of  a  holding  over  beyond  the  expiration  of  the  term,  c>«pteai» 
%«r  So,  1917.   Upon  trial  by  the  court  Judgment  was  for  de- 
fendant on  the  issue  for  possession,  but  plaintiff  had 
judgment  for  use  and  occupation  of  the  pren-ises  in  the  sum 
of  $66.66,  as  to  which  latter  Judgment  defendant  appeals. 

We  have  noted  defendant's  explanation  of  the 
importance  of  this  appeal  as  relating  to  a  suit  pending 
against  plaintiff  and  otiiero  for  the  alleged  conversion  of 
defendant's  property.  This  court  h?s  not  before  it  any 
question  save  the  propriety  of  the  Judgment  for  rent;  nAxat 
is  here  said  is  not  to  be  construed  as  having  any  bearing, 
•Be  way  or  another,  on  any  other  proceeding. 

llaintiff  became  the  owner  of  the  preoiises  in 
question,  a  three-story  brick  building  used  for  manufacturing 
purposes,  December  27,  1916,  and  the  leases  Uierein  which  had 
been  executed  by  the  former  owner,  the  iiwedieh-Amerioan  Tele- 
phone l^anufacturing  Company,  were  thereupon  assigned  to  him; 
the  latter  ccrj:;pany  rer,ained  in  the  building  as  a  tenant  of 
plaintiff. 


\ 


«Viii^^   -   i.(3<: 


I  SB. A.I  SIS  ^ 


•0M8tt»  10 


,,0'J  OKAl'i  TOT  OOAOXHO 


••6  l0  aoi««»«i«oq  vol  uai.to4i  #a;o^  m  mmw  aiilT 

-•t  let  «Av  »*n«K^bti(.  /liioo  9ai  x^  Imixt  naciu     ,^iQJk  ,0€  «•# 

AkSJi   t'^XJnJlAlqr  Ji>(C(   «AOiB«aa«(Xi  vol  •ir««l  tit^  no  taBba%\ 

ava  AxU  ai   «<^eici9'X(|  %siS   lo  a«Ji.^A9uaoo  l>n«  9«if  tol  ;}noaQ^Ait 

.«IiM<r4«  ^a<U»n«l»J^  ^a»«;W^irt  fitmt  dbltSm  ot  ««   ,8a«dB|  !• 

ldiba«q[  iiua  m  mt  ^iimfi  •«  XiM»q[q«  villi  la  0oa«li»qal 

to  ooltti^rnfto  J^ei^eCXa  ajfi  tol  tta/Kto  fona  ^lii-al«Xl  ictalaM 

Xaa  11  arroltitf  ioa  ••  rl  #yju«o  alxlT     .x^'uiqavq  u*int^tmtmk 

tMd»  itPMx  lol  iiTfttts^hu^  Btii  to  x^<>l'>?d'<t  *i^  araa  Kcl^aaAp 

,iai«Mtf  xna  ^alrxui  aa  I'^mitnau  atf  o^  laa  ai   btMM  aicaif  al 

.lalbaaooi'i  Taiiio  %faM  ac   ,tr»iliona  la  x^**  ^f^^ 

ai  %9fiia9t<i  »AJ  lo  TOffwa  adi  aaaoatf  %lllalaii 

anlxuioAluaaa  tol  taair  SAibXittf  stolvtf  x^oia^aaxiir  a   «a«iiaao 

Jbad  dalJte  nlaiaxii  aaa«oX  aiU  lioa   .ftxvx   »Vfi  vatftaaoaa    ,aaao<rufq 

-•I9T  (tAoi-xaoA-iiaXibaw^;  aitt    .vaava  laatxa^  a/li  xtf  Aaluoaxt  99^4 

:mkti  oj  liaaalaea  aoifiMTaii:)  ava«   ,Yisaq;maO  aalitfiOAlcmal  aaatff 

to  samatH  m  aa  »aif> Xiifa  am  nl  b9aimim^  x<w«>no«  lailaX  aM# 

.llliaxaXd 


«IH 


DefendRTJt  oeoupied  spae*  on  the  third  floor  of 
th«  l)ullding  under  a  lease  originally  between  the  Telephone 
Company  and  A.  D.  Foyer  &   Co.»  wherein  among  other  things 
it  was  provided  that  elevator  service  was  to  be  furnished 
by  the  lessor.   Suou  lease,  as  stated,  expired  aei-tember 
30,  1917«  and  defendant  prepared  to  vacate.   Hent  for  Au- 
gust and  September  had  been  paid,  after  suit  for  it  had 
1»^e«n  brought  and  Judgment  had.   It  appears  from  the  testi* 
ffloay  of  plaintiff  that  he  had  an  agreement  with  the  Tele- 
phone Company  to  furnish  power  with  which  to  run  the  ele- 
vator.  Defendant  started  to  move  out  September  26th,  and 
part  of  its  belongings  was  carted  away,  but  before  neatly 
all  of  the  stock  and  goods  were  out  operations  were  sus- 
pended due  to  the  Inok  of  power  in  the  elevator.   Just  what 
caused  this  is  not  altogether  clear.  For  some  unexplained 
reason  a  bitter  feeling  seems  to  have  existed  between  f'oyer, 
presidmit  of  the  defendant  company,  and  Keene,  president  of 
the  Telephone  Company,  and  this  probably  was  the  starting 
point  of  all  the  trouble.   The  evidence  is  decidedly  con- 
flicting and  no  purpose  would  be  served  by  a  detailed  re- 
cital of  it.   .fere  defendant's  contention  that  it  could 
not  reniove  its  effects  because  of  the  failure  and  refusal 
of  Keene  to  furnish  elevator  power  conceded,  could  plain- 
tiff be  ohaTg«d  with  and  held  accountable  for  such  conduct 
on  the  part  of  Keenet 

We  are  of  the  opinion  that  the  defendant  company 
erroneously  and  inconsistently  represent  l-:orrill ,  the  plain- 
tiff, and  the  Swedish-American  Telephche  company  as  a  unit, 
and  this  is  especially  apparent  from  the  letter  of  defend- 
ant to  iorrill,  dated  (  otober  29,  1917,  aa  follows: 


»-«-»■'— "'-■'■Wl" 


«a.ii.;*      :i--o  aR«5a"-  ni-a-J^.iv    ,.o:)   a  :£9to'^   .T   .A  htm  tBSfai«3 

.'•'■"    .   ..    »,^^  Stk^ott  M^tM 

yji^SJ-y.^a    n»»    r ''-a   ^ui   j«i  j     t  liJaJLilli);   ^0   X'l^* 

j[iaM$n  9it9\B^  tuii    .      -^   b^iti^-n  saw  u^alsinoi^d  9$t  \§.ttm% 

^•aM4;q3c«av  •set  va'^     .YMi*  7«iU«a9i|»  #9n  vi  '   ^iiacmo 

«^«Y«'l  tt»fhr^«d  M|«ix«  •rsA  «i   •JRtWt   inilssl  St^azj    ■■?   a«t«»-x 

/jdi <*!■»•' 8  >"    '       ~     vitf^dovq  ftitU  l»04i   (tasfMM)  •aoA7*I*¥  iixii 

bii/a«  ;tx   ^Autsf  a»i<n»io*9  «*lKati»l«b  v^r  -;   lo  X«ii9 

iJiBiUi*!  Jboit    9«wiJJ»1t    DiU    lo   •a|^«P*«r   •^a9ll»    ajj.    yfOMflf,  f«a 
-AiMill    *i«69    tlia^ttvaott    ««ir#<(   «0i4T»X9    lOllOfAl^    O^    CiMVX  f* 

i!)ul>aoo  t-iair:    —'>    -X(/Ajii«09««  i)X«4  Jboi!>  cUiv  b^iaauo  94  ttli 

"3n99X  lo  *t«q  ?>  '^    — 

"Rlmlti    9tii    «XX1«19^    #n»«9Yq91[    XXi09^6i9n09Ml    ftfl*    -^iuu  V'>n3n«9 

«#Xa«  «  9«  XFtMqm»1i  9da^q«X9T  n*alT9aa-fltaii>9«t.  9iU  ifui   »^\XS 

»hRii\»h  to  ToJftX  9eU   ai9v7   inavAqt^s  xXX9i097«9  «i  aX^    iif* 

f--''-'t    ^      ,  M^;   «tfi{  T9rfo^o  )  b^imb    ,"■—-■'   --i  tarn 


"In  r«ply  to  your  letter  of  the  23rd,  deaumd- 
ing  poesession  of  the  premlsea  d68crxbe>d  as  »  *  «  we 
beg  leave  to  advise  that  we  gave  up  poesession  of  these 
premises  before  October  lst»  1^17,  and  eince  then  have 
not  been  and  are  not  now  in  possession  of  these  preml* 
see. 

*AM   you  know,  we  made  every  effort  and  did 
everything  in  our  power  to  remove  these  goods  prior  to 
October  1st,  but  owing  to  your  actions  and  those  of 
Swedish -American  Telephone  manufacturing  company,  of 
which  you  are  the  {^resident,  we  were  not  only  hindered 
and  delayed  in  removing  such  goods  as  we  were  successful 
in  removing,  but  were  prevented  from  removing  the  rest, 
ye  regard  this  as  a  conversion  by  yourself  and  the 
Swedish-American  Tel  ephone  kanufaoturing  Company  of  the 
remainder  of  these  goods,  and  shall  hold  you  and  the 
Oeapany  resj^onslble,  not  only  for  the  value  of  the 
goods,  but  for  all  damages  we  have  sustained  by  reason 
of  your  action,** 

^0  this  Morrill  replied  on  October  30th: 

*I  have  yours  of  the  29th  inst,,  and  contents 
noted, 

•I  feel  obliged  to  differ  with  you  in  the 
statement  that  you  gave  up  possession  of  these  premises 
before  October  1,  1917,   As  a  matter  of  fact  you  did 
not  even  technically  give  up  possession  of  the  premi- 
ses until  you  surrendered  the  keys  on  or  about  October 
24th,   You  are  still  actually  in  possession  of  the 
premises  on  account  of  the  large  ajsount  of  material  left 
there.   This  uaterial  should  be  removed  by  you  at  cnoe, 

"You  are  also  in  error  in  assuming  that  1  am 
the  Iresident  of  the  owedish-American  Telephone  Uanufao- 
turing  Company.   1  have  not  been  its  iresident  for  nearly 
two  years  past,  and  have  had  no  voice  in  its  management 
•Ince  Ifay  ^6,  1917, 

*The  materials  on  the  premises  formerly  occu- 
pied by  you  are  subject  to  your  order  and  siiould  be  re- 
moved at  once,    I  disclaim  any  conversion  of  them  by  me, 
and  trust  that  you  will  remove  them  without  delay  if 
they  are  of  any  value  to  you," 

The  statements  in  this  comymunicatlon  from  Mor- 
rill are  supported  by  the  record. 

Subsequent  to  October  2nd  defendant  appears  to 
have  made  no  effort  whatever  to  remove  its  goods  remaining 
in  the  building.   It  cannot  be  said  that  Morrill  personally 
at  any  time  prevented  their  removal,  and  the  record  falls 
to  show  that  he  ever  constituted  Keene  or  the  Telephone 


•V  «  »  «  (M  '  -litb  u^mlmtvi  mdJ  le  fi»ii««»i:ocT  ^nx 

nuMC  ff»il^  fl  ^   t?I«i   .#ui   -rado^oO  •«dl»tf  ••8ia»T^ 

iiMifi  •••  .  i%i«9««oi  ol  wo/1  ion  tiM  bOB  n**tf  iod 

bib  brtm  S-xo'tlw  ^ir9V«  ftAwtt  •«   «voac3(  «ot  iik* 
•^  nexiq  «i>oos  «4irii4i   •rSia^t  o4^  ^»v»q  %i  ~  v« 

lo  •MOdi  line  BtioiioM  luar.  oi  ^aX99   ■  oj 

.toiviftTnoa  B  BM  aiiU  itAi«t  •« 

feOJ  tiam  unx  i-sne  bno  .tbooa  •mittU  !•  «ftl^niM»« 

•jkU   lo  9u  •  tol  \;i*'io  ioa   «9J>:<fJ:taeq[«»rx  xaM*"^^ 

a(iii«*fi  X^'  ^ni«-«ijii   »r«^  wm  ••smarMb   iX«  lot  tutf   ,«Ao»% 

:ifiOS  Mtfnioo  no  ]^9lXq*<x   XXli:'xoJ  alif^  •I' 

•#n*^n»c    bais    «.:r«MX   ji4V&  »£Lt   to  aTtfox  •▼«£{  I" 

»b9ion 
«»cj.t    .li   woy  rl^lw  ^olllb   oi  A«alXdo   X»»l  I" 
•s.tliMi^  '  ;a««ad9  ^tf  tfJD^  «0X  $>  3i«is 

TO  /TO  vxaal  9^  b9t»LttBrtut  uox  Xiitw  •&« 

ic   <'^/e«eaiuq  at  xi'Xau^ea  XXli«  stA  voY     .litM: 

i'i  '}«ua  to   itiLiouM  ^j^tjal  %tii   lo  JnuoaoA  no  99>aL,Miq 

.ac'r-    jv  voiiiioi   •«  biuoiiM   £«il9iA:,t  alifl'      .»i«iibr 

-o«lu^  vA->1alAa«c  aiit  lo  tmliiaa-Ki  viLt 

XX«««n  ^tj   Jo«  oTA/l  I      ,xa*^o3  saiiwi 

.vxex   ,dS  xaM  »onla 

-  ■  -    -"'■     -    "    -i- .     .,  .      -    -  ....  )-,ift  siJY»  .    ... 

d^  uox  xcf  fta^V 

^i  X^  .riw  uox  ift^a  iauxi  bam 

'.i;o«c  ot  9ulmr  xn«  lo  •*•  X«d^ 

•-1.U11  noil  i!»i.j'4o^nui/ufiM>9  alsii'  almfmm»Jmt§  ttST 

.Jttttti>«9t  •tfi  x<'  l><»;htoqrqua    »<<«   XXlt 
•/   a-in^^iJj*  .  Hiv  T- 7.i(tj>  wn*  -xetfdtoo  oi   Sa9ttptm4u!i 

vaalmmt  aft^a  a^l  •▼•uoy  0$  tf*r»$mait  #«<»11»  on  oban  vrmd 
i|XX«ao»«oq   XXjbTXo^  fmM  bliia  atf  ionrMO  il      .)|itlliXX<itf  mC»  at 

Mi«^'r  •  •Hoair  ft»J>uil#aifof>  T«ra  ad  iaii#  woxfa   t# 


,_g 


V"  ' 


v. 

Company  an  agent  ty   nhos*  acts  he  oould  l>«  bound.  Th«  fail- 
uro  of  the  Tel «phoB«  Company  to  furnish  power  for  the  el«- 
Tator  wovdd  doubtX«»»  be  in  violation  of  its  a^reeiaent 
with  yorrill ,  but  the  attemjat  to  charge  Itorrill  with  this 
on  the  ground  that  it  was  the  act  of  his  agent  falls  short 
en  the  evidence  presented. 

It  is  asserted  that  the  judgment  for  rent  is 
B«t  predicated  upon  evidence.   As  above  indicated,  plaintiff 
is  not  liable  for  the  unauthorised  act  of  defendant's  co- 
tenant  or  one  of  its  officers.  According  to  the  testimony 
•f  KT,   Foyer  himself  the  goods  in  question  were  scattered 
and  occupied  "probubly  two-thirds  of  the  space."  Ko  show- 
ing was  made  that  any  of  the  leased  space  was  used  by  plain- 
tiff during  the  period  covered  by  the  judgment,  or  that 
there  was  opportvuiity  to  re-rent  ell  or  any  portion  of  it, 
«.U.  t..  X.»..  i"  -».  cir...st»nc..  prcia.d  for  U..  P.y- 
..„t  of  fl«  dcU.r.  p.r  d.y.  t..  Judg.ent  .rparenU,  «. 
figure*  on  th.  *«.!.  of  t.o  r.«ul«  .o»my  r.nt.1.  «•  " 
.ot  ..an.  tuat  d.f«.dant  .a.  Ju.t  «roun.  for  cc.pl«i»t  in 

this  respect. 

n  U   cortcnd.6  furU.«  t.«..  th.  court-,  refusal 

to  p.«  on  .o»,  t.lrty-a.T,n  prnpo.ition.  of  X«  .u.»Ut.. 

^„_   An  examination  of  these 

w  defendant  ia  reversible  error.  An  exam 

.1.  tiiat  they  collectively  relate  to  the 
propositions  reveals  that  they 

question  of  the  unlawful  withholding  of  pcsoessicn.  an  issue 
.pon  -hicn  the  trial  court  found  for  the  defendant;  no  cross 
.„ors  are  as.igned  on  thi.  finUng;  defendant  wiU  not  be 

*   *^n»   trial  court  toucning 
h..rd  to  complain  of  tl..  action  of  th.  trial 

an  iaaue  <iet.r.>ln.4  in  it.  fa'or. 

«.  .uffioi.nt  r.a..n  app«rin«  ^y  th.  i.^«>^ 

.   ♦o^rf  it  is  accordingly  affi«»«d. 
herein  for  rent  should  not  stand,  it 

AJ7im£D. 


S^9tSu   fiiim-   3nff4A  fid  1a  i»«  <»<(.t   ««»   il   at^iij    cajjorc^  •4#/a9 

M0fStmov   •isv  rfoc^aiiijp  «i    itbooa  •ill   lis-j^in  x«x; 
-woiic    -"      " ,  lae-y*  s 


U!9^ 


•  to 


Ob 


■  i^  n.<m  -{it. 


—  V  •    •  -  ;--  •         --     ,   Hit 


.ao,o  ^   ,.^„,^,  .^  ,,,  ^^^^  ^^^^  ^^^^^  ^^   ^.^  „^. 
•CODKIftA 


^/i«   #n»t  101   nivtdxf 


244M'  «a.*i^¥f/.w<.c. 


This  opinion  with  respective  changes 
of  title  v/as  f  iled^n  cases  from  No. 
24454   to   24491,  >fi   October   11,    1918. 


12I,A.  651 


A},  pel  I  an i« 


CITY  Oy  CHICAGO*  \ 

App«it««, 

V  )      AiPKfiL   ?R»  »UKICUAL  COlfflt 


OF  enxcAGo. 


fim  CinUAM.        IB   tlx«  aboT«  ea«»  the  City  of 
Chicago*   app(>lle«,  has  aoved  that  the  Jud^gnent  of  th«  trial 
ooart  b«  afflmcd  for  the  reaacn   that   the  appellant  ha»  not 
filed  the  reoord  in  thlo  ease  on  or  before  the  eeeesd  day 
of  the  present  ternj  of   thie  court,   aa  required  by  the  atatute. 
iieetion  lOO,    chapter  110*   Practice  Act,   provides   that  under 
eueh  oirolsetancee  the  Appellate  Court  may  afflra  the  Jud^cnt, 
and  this  is  accordingly  done,  following  the  reaaone  aet  forth 
in  City  V.   aolniteky.   General  l?o.   24323,   opinion  filed  by  thie 
court  Itaroh  25,   1916. 


BitfiiaMBHI^HMBk 
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W.  H.    FISSEY, 


12I.A.  6  52 

IflUlCIP/d.  COURT 

OF  CHICAGO. 


a  corporation. 

Appellant 8j 


DKXIVisSRSD  THiS  QPINIOW    0!?  'iHK   COimi . 


Thiu    lu   an   appeal  by  defendants   from  a  Judgment 
findin.j   the  right  of   ear  tain  personal  property  in  tha 
plaintiff,    and  assosaint^   the   cost   of   the   ault  against   sal4 
defendants . 

It  appears  from  the  record   that  the  Sewell-Clapp 
liKValopas,   a  corporation,    obtained  a  judgment  a£;alnat   one 
Halan  Clare,    Inc.,    a   corpori.tlon,    and   cuueed  an    execution 
to  be  isnued  and  placed   in    the  hands   of  Anton  J.   Ceraak, 
Bailiff  of  the  Municipal   Court  of  Chica4;:o,   who  levied  saue 
en  the  itruyerty  in   question;      that   thereafter  William  H. 
Vinney,    claiming   to  be  the  owner   of   the  property  levied 
upon,    instituted  the   instant  suit  against   the  said  Ceroak, 
individually,    and  iaeweli-Glapp  .uAvelopes,    to   try  the  right 
of   said  property,   which  said  sui-    resulted   in   the  judgment 
herein   compiainoa   of.      Although   several  errors  have  been 
aasigned   and  argued  by  defendants,    wc  deem  it   necessary   to 
eonsidfetr   only  one,    viz.,    that  the  court   erred   in   entering 
Judgm<^nt   against   the    »Ria   Cerniak,    individually  inutend   of 
in  his  efficinl   capacity* 

Plaintiff  concedes  that  the  said  Cermak  was 
liable  only  in  ids  official  capacity  but  Insists  that 
the  alleged  error  in  suing  hira  individually  was   cured 
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by  proper   amenrlment  made   In   the  trial   court.      The   record 
discloses,    hoecver,    th&t   although  leare  wue   granted 
yialBtil'f   to  amend   the  prncnoa   and  pleedloge,    yet   tltie 
accessary  amendiitent  w&a  not  laade,    and   the  Judgnont  here 
preoentea    for   review  is   a^ninat   the   a&id  Cernak,    individually. 
Clearly,    such  Judgment   is   erroneous    in   this   re£>peot  and 
being  erroneous   as   to   one,    is   erroneous   as    to  all 
defendants.      Accordingly  it   will  be  reversed  and  the   oaii«« 
reaanded. 
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APPSAL  PROV 
MUHICIPAL  COimi 
or  CHICAGO. 


MR.  PRKBIDINO  JVli'TlCF.  McDCKALD 
DSLZViiiRSD  IK£  QPIHIQM'   OF  THii  COURT. 


Appellee,  plaintiff  below,  Isrought  suit  and 
reeoTered  Judgment  against  appellant  for  danages  for 
personal   Injuries  sustained  on  August  2,    1916,   vhen 
appellant's   servant  dropped  a  cake  of    ice  on  her  foot. 

The  sole  contention  made  by  the  def  endnnt   is 
that   the  evidence  fails  to  show  any  negligence   on  the  part 
of  its  servant   at  the  tiaie  and  place  in  question,    and   that 
hence  the  Judgment   oannot  he  sustained.     However,   we  are 
unable   to   review  the  record  with  a  view  to   passing  upon 
defendant's   said  contention,   because  we  find  nothing  in  the 
bill  of  exceptions    itself   to   indicate  that    it   contains  all 
the  evidence  introduced  upon   the  trial  nor   does   the 
certificate  of   the  trial  Judge   contain  any  such  recital,    - 
in   the  absence   of  which  the  presunqption  arises  that   there 
WHS   sufficient   evidence  to   esustain  the   court's  finding. 
(Jftmee  v.  Dexter,    113   111.   664;      C.  R.   I.  &  P.  R^.   Co.  v. 
Town   of   Calumet.    151   111.   512;      McKnight  v.    ffalker.    119 
Hi.  App,    128.) 

The  Judgment  will  therefore  be  affirmed. 

AFFIRMED. 
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ELABOHATiLD  R^ADY  ROO^Uia 
COMPAfiY,   a  corporation, 


pellee, 
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\ 

OTITED  3TATi53  BRJSWISfi   COMPAFY 
OJ*  CHICAGO,    a  cprpofation, 

\  jf      Appellant 


JIA.   PRxilSIDlSa   JUJTICiS  McDQKALD 
EuLIV^HiQ  IKS  OPIiaOH   OF  TiiS   COURT. 


APPjSAL  "TOOK 
MUHICIPja  CCTJRT 
OP   CHICAGO. 


This   la  an  appeal  by  defendant  from  a  judgment 
of  |200  In  faror   of  the  plaintiff,    in  an  action  for  damageo 
for  the  loss   of  a  horse,    resulting  from  a  collision  of 
defendant's  automobile  truck  with  plaintiff's  wagon. 

Defendant   contends   that  the  verdict  is  palpably 
•gainst  the  weight  of  the  evidence;      and  that  the  court 
erred  In  refusing  to  give  a  oertain  Instruction  on  its 
behalf. 

The  collision  took  place  at  the   intersection  of 
Fourteenth  street  and  Ashland  avenue,    in  the   city  of 
Chicago.     Plaintiff's  wagon  was  proceeding  north  on  Ashland 
avenue  and  defendant's  truck  east  en  Fourte  nth  street. 
There  was   the  usual   conflict  of   evidence  as  to  the  manner 
in  which  the  oolllslon  occurred. 

The  evidence  submitted  on  behalf  of  the  plaintiff 
tended  to  show  that  its  wagon  had  partly  passed  the  said 
Inters ectlen  iriien   defendont's  truck  approached  from  the 
west  on  Fourteenth  street;      that   the  truck  slowed  down 
momentarily  at  the   intersection  and  then  turned  north  into 
Ashland  avenue  as   if   to   continue   in   the  latter  direction; 
that   instead  of  continuing  north,   however,    defendant's 
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truck  turned  sharply  to  the   east  and  passed   In  front  of 
plaintiff's  horse,   -   in  doing  which  the  right  front  wheel 
of  defendant's   truck  ran  orer  and  crushed  the  left  front 
fodt  of  plaintiff's  horse;      th-st  after  the  collision, 
defendant's  drirer  atteiq)ted  to  flee,   returning  only  after 
he  had  been   overtaken.     The  evidence  adduced  on  behalf  of 
the  defendant   tended  to  show  that   the  two  occupants   of 
plaintiff's  wagon  were   conversing  just  before  the  collision; 
that  the  horse  was  driven   into  defendant's  truck  as  the 
latter  was  crossing  Ashland  avenue,    and  that  the   truck 
was  veered  north  into  Ashland  avenue  to  avert  the   impending 
collision;      that   the  truck  proceeded  east  on  Fourteenth 
street  after  the  collision,    with  ut   stopping,   until  an 
automobile  drove  alongside   it  and  defendant's  driver  was 
informed  of  the  accident  and  advised  to   turn  back.     The 
foregoing  constituted  substantially  all  the  evidence  bearing 
directly  upon   the  manner  in  which  the  oollission  occurred. 
In  view  of  its   conflicting  nature,    we   should  not  be 
warranted   in  disturbing  the  verdict   of  the  Jury. 

The  instruction  offered  on  behalf  of  defendant 
and  refused  by  the  court  was  to  the  effect   that   if  the 
driver  of  plaintiff's  horse  could,    in   the   exercise  of 
ordinary  care,   have  stopped  the  horse  and  wagon   in   time  to 
avoid  the  accident,   plaintiff    cruld  not  recover.      In  our 
opinion,    the  instruction   as   offered,    was  properly  refused 
because  it   did  not  purport  to  be  based  upon   the  evidence 
in   the  c;se.      «e  also  find  thet  the  charge  to   the  jury 
fully  covered  this  point. 

There  being  no   error  in  the  record  justifying  a 
reversal  the  judgment  will  be  affirmed. 
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APPSAL  FROM  CIRCUIT    COURT 
OF  COOK  COUNTY. 


MR.   PRKSIDIHO   JU3TICK  MoDONALD 
DELIViSRifiD  THli;  OPINION    OF  THB   COURT. 


Xhia  is  an  appeal  from  a  judgment  rendered  in 
faTor  of  plaintiff  (appellee),  in  an  action  of  replevin 
brought  against  appellant,    for  the  recovery  of  an  automobile* 

The  statement   of   claim  filed  by  plaintiff  set  forth 
that  defend&nt   took  the  gooda  and   chattels   of  plaintiff  and 
unjustly  detained  the  same,    e>.c.     Defendant  denied  both  the 
taking  and  detention  of  the  aaid  property,   and  in  a  special 
plea  averred  that  the  automobile  in  question  vas  seized  by 
defendant  imder  a  writ   of   execution  sued   out     of  the  Uunioipal 
Court   of  Cnlcago,    against  one  David  Spiner;      and  that  the 
•aid  automobile  was  at  the  time  of  the  levy  owned  by  the  said 
Darid  Spiner  and  not  by  the  plaintiff. 

Ho  replication  was  filed  by  plaintiff  to  the 
•aid  special  plea  of  defendant,    and  the  oause  proceeded  to 
a  hearing  before  the  court  withrut  a  jury,   by  consent   ot 
the  parties.     At  the  close  of  plaintiff's  evidence  defendant 
moved  for  a  finding   in  his  favor  on   the  ground,    among  others, 
that,   no  replication  having  been  filed  to  his   said  special 
plea,    the  allegations  therein  stood  admitted  and  hence  he 
was   entitled  to  a  judgment  on  the  pleadings.     Plaintiff   then 
asked  leave  to  file  a  replication,    which  wi.s   j^ranted  over  the 
objection  of  defendant.     Ho  replication  was   filed  by  plaintiff, 
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however  • 

Defendant   contends   that   on  thle   state  of  the 
record,    the  court   erred  in  entering  judgment  for  plaintiff. 
W«  cannot   agree  with  this   contention* 

In  Kaeetner  v«  First  Ktitional  Bank.    170  111.   322, 
a  similar  situation  was  presented^    and  the   court   there  held 
that   the  omission  by   the  plaintiff   to  file   a  replication 
to  a  special  plea  requiring  one,   was  waired  when  defendant 
went  to  trial  without  objection  upon  this  ground.     Bo  in  the 
case  at  bar,    when  the  parties  went   to  trial  without   the 
filing   of   a  replication  by  plaintiff   to   defendant's   said 
special  plea,    the  point  was  waived,    it  being  presumed  in 
BUdh  case  that  the  iSBues  were  Joined  orally.      (Butler  v. 
Matl.  Live  Uteck  Ins.   Co..    200  111.  App.   280,    and  cases  there 
cited.)     And  since  this  point  was  waived  by  defendant  whoi 
he  went   to   trial  without   objection  on  this  ground,    the  fact 
that  the  point  was  raised  at   the   close   of  plaintiff's   evidence, 
and  that  plaintiff  afterwards  asked  for  and   obtained  leave  to 
file  a  replication  and  then  neglected  to  file   sane,    did  not 
remove  such  waiver. 

It   is  also   contended  by  defendant  that   there  is 
no  evidence   in  the  record  to  support  the  finding  and 
Judgment  of  the  trial   court.     The  court  found  the  right 
of  possession   to  the   said  automobile   in  plaintiff,  and  we 
think  the  evidence  sustains  such  finding. 

There  being  no   error  in   the   record  ^ich  Justifies 
a  reversal   the  Judgment  will  bo  affirmed. 

AF?IHilSD, 
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OSVSVIBVB  KLAHISR. 


App«XX««, 


Til 
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Appelant  ( 
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)    appi!:al  prom 

circuit  coijht, 
cook  cciibty, 


MR.  Pa.^;bIDlNO  JUbTICE  McDOKALD 
DBLIVliRiSD  TJi£  OPINIOE   OP  THli   CCUHT, 


This  la  an  appeal  from  a  aupplenental  order 
oodlfying  the  proviaions  of  a  decree  of  divorce,   with 
respect   to  the  oare,    custody  and  control  of  a  minor 
child  of  tender  years. 

The  original  decree  awarded  the  custody  of 
the  said   child  to  appellant,   while  the  supplenental  decree 
awards  auoh  custody  to  appellee,   with  suitable  proTision 
for  the  Tisitation  of   said   child  en  b«shalf  of  appellant* 

It  is   insisted  by  appellant   that  appellee's 
petition  for  the  modified  decree  in  question  and  the 
evidence  introduced  in  auppert  thereof,   fail  to  disclose 
a  state  of  facts  that  would  warrant  the  court  in  granting 
the  relief  sought.     An  examination  of  the  record,  however, 
discloses  that  the  evidence  on   the  isaue  in  question  waa 
conflicting,   under  irtiich  circumstances  we  cannot  disturb 
the  finding  of  the   chancellor*     Ziminennnn  v.   Zimmerman . 
242   111.    552. 

The  evidence  disclosed  that  appellee  was  afflicted 
with  a  venereal  disease,   then  in  its  tertiary,    or  dorz9ant« 
period,    at  which  atage  there  was  practically  no  danger  of 
its  being  oomzmanieated  to  the  said  child.     The  record  is 
silent,  however,   as  to  the  cause  of  the  diseased  condition 
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of  appellee.  That  appellant  did  not  consider  appellee  of 
isMral  character,  nay  be  rtaaonably  inferred  from  the 
record,  ainoe  he  aade  no  charge  of  that  nature  againat  her 
in  the  divorce  proceedings,  (wherein  he  filed  a  croae  bill 
alleging  extreae  and  repeated  cruelty  on  her  part,}  although 
it  was  adaitted  that  for  upwards  of  three  years  prior  to 
the  filing  of  the  croaa  bill  he  knew  of  appellee* d  diaeaaed 
condition.  And   it  further  appeara  from  the  record  that 
appellant,  while  the  diroroe  proceeding  waa  pending,  entered 
into  a  utiplufction  with  appellee  whereby  ahe  w&e  to  have  the 
oare  and  custody  of  the  said  child.   In  view  of  the  fore- 
going cirourr;8tances,  we  are  not  diapoaed  to  disturb  the 
chancellor* a  finding,  and  hence  the  decree  will  be  affirned. 
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COOK  c-taity. 


m.  P^i^SIDIHG  JUSTICE  MeSCWALD 

i»ia«i\maiu)  ¥ks  opikiqh  o?  ihe  court  « 

Appellant    (eoi^lalnant  beX««)  flX«d  »  bill  to  e«t 
aside  a  conTeyaace  of   eert&ia  real  est&te  located   in  the  oity 
of   Ciiieago,    isade  by  her  to  her  son,    John  P.   Devon  port,    one  of 
the  appellees  herein,   alleging  mental   incapacity  on  her  part 
to  arJce  a  ralld  coBTcyance  of  the  property  ia  question,    and 
the  exercine  of  undue   influence   on  the  part  of  her  B<m  in 
procuring  the  said   conveyance  to  be  maiie  to  hlB* 

!rhc  e«itt8«  was   referred  to  ^ster  in  Chancery  Leo 
J.  Beyle,   vith  dlrecti<me  to  take  and  report  the   evidence, 
together  with  his   conelusiona  thereon   to  the   conrt.     A  hearing 
on  the  issues   involved  was  had  before  the  said  master,   whose 
tcTB  of  office   cx-irj>d  bafero  he  reported  his   conclusions 
thereon.     Thereafter  counsel  for  the  resneotive  parties   to 
the  litl^iition   entered   into  a  stipulation  whereby   the   cause 
was  re-referre'1  to  Master  in  Chancery  JTanes  H.   Poage,   with 
directions  to  report  his  conclusions    ma  the  testinony  "taken, 
transcribed  end  signed*  before  Master  Doyle.     Piarauant  thereto 
tho  court  entered  an   order  referring  the  cause  to  Master  Foage 
for  hearing,    which  said  order  waa   "Ok'd"  by  the  solicitors 
for  the  respective  parties,     iiubsequently  Kaater  Poage  filed 
his  report   on   the  testiaony  t@ken  b<<>fore  M.-ater  I>oyle,    to 
tirtiiGh  said    report  appellant  duly  objected  and  excepted,    on   the 
ground  that  the  transcript  of  the  evidence  taken  before  Master 
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Dcyle  und  iucerpo^-atod  in   l>i«  repert  ©f  MnF;t3r  ?9e^  «»«»  «ot 
signed  by  th«  foraex*  aad  UivsroTojfe  could,   aot  Tjc   eoneid»r«^  Ipy 
tae  latter,    twder  %hm  fon^aiua  istij>ulf.tAon.     the  c^urt  titere- 
«tpon  entered  a«i  erder  pcx^ftittlng  "ifnat'ir   Doyls  to  sicpi  nn^  eertify 
tlae  trenecript  e/    iestiJBony  Jasard  cj-  >;jm\  ttad  incorporated  in 
li*eter  Poa«e*a  repert  Afsrfcceid.     A/ttr-iM>rdE,    an  raeti-^n  of  the 
appellant,    the  s»i<i  KHStex'^e  report,    bf.c««rd  upen  the  af^rt^fi^id 
tcstiBO&y,   wRfc  set  auidc,   aiid  eu  isftticn  cf  sppellee  the  e^wee 
wfts  re-rei erred  Ve  ilaster  i'&«i«e,   with  /-"irectienr.   to  r^f^ftrt  the 
testinony  of   the  reajptectlT©  p«rti««  ta.r.'k  to  the   crvrt,   tof ether 
with  hie   cenciueicme  &i   1«9  etid  facts  t>i«r«Qri.     TherfMsfter  the 
flutster  filed  a  new  rwpor^,    wluah  r.:;^  -^ithdr^^m  Iby  or^er  nf  the 
eourt  on  Recount  of  en   erroi*   ta  pre ijoduro,    anu  th(j  ©riu?»'«  i^i^in 
referre4  to   the  said  ja^toter.     Ilie  i«3t  or^1«r  of  roferwnce  enlarged 
the  scepe  ef  the  hearing,   autliorlxJ^i};  the  ina^stsr  to  c?!9fllder  net 
ealy  the  transcript  of  t'u&   it&tisi^nj  talceii  before  ifeeter  Beyle, 
hereina1>0Te  referred  to,    but  altc  say  ndc'lticncl  teetiwiwy 
introduced  on  b^ialf  of  the  re&pcctlre  xf-^tiec.     XSpcn  the  final 
report  of   the  aabter,   ^aaeu  Ui  ca   th«7   tui^.tliEcariy  recei^e^  pursuant 
to  the  last  Mentioned  eider  or   tiie  court,    th^  d'^exrco  herein 
eeiqplained  of  iras  eiitere^. 

^jCliO  <mly  errors  here  relied  «p*>?3  rsla-te  t»  atcittors  of 
procedure* 

IX  is  iaaieteU  by  app«llnnt,    'l)   ^h.^t  the  treoaseript 
•f  tcRtisony  taJcen  before  Master  Doyl»  ^nd   iise';rT'er?.t«^d  is  the 
repert  of  Master  i'oage  «as  aat   sii^paed  by  the  forvwr  @t  or  prior 
to  the  tiflM  the  said  i>tipulatica  ^i^s  entf^rcrd   intc,    and.  that 
benee  it   could  not  properly  te  coneliered  by  Ulster  Peago  there- 
under;     and   (2)   that  the  eourt   erred  in  peraitting  li^aster  I>oyle 
to  sign  the  said  transcript  of  testin^oy  af^er  the  stipulatitm 
was  entered  into  and  his  tern  of  office  hfed  expired* 

fhe  stipulation,    vhmx  vieired  in  the  light  of  the 
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r»«t  ilsirdt   th«  dolioitors  ti>v  th«  rep»«otiv«  parties  th«r9t« 
approved   the   ord«ir  of   referwice   to  l^aster  iroc^o,   And   that  the 
ccuiee  proceeded   fco  a  heiArlttg  ^&for«  tht$  e&id  iuaeter,    on  the 
beifiiibony  iu  queetion,   without  objeetlea,    isqpels  this   court 
to   the   conulueion   that   the  pur  ties   clearly   iiit^ndco   \.1mxx   the 
ieetlMeny   ifrJKOtt  before  lii>eter  i^oyle  shoald   :e  oonaidered  by 
M«u»t«r  i^t^n  i%£  tiie  purpose  of  reporting  hie   conciueions 
tkereea   to  tlie  court;      an«L  whva   it  doTeldped  that  the.   said 
liAiiier's  report  mum  anfftvoralale  to  the   cosqplaiiuum  and  the 
te<dmic6l  objectioa  referred  io  was  aadB  tiierc^e  uy  her  the 
court   (heiu  perxaltied  £UM»t«r  Doyle  to  pcrfers  etiat  i^siounted  to 
bul  a  usiBielerial  act,    itt,,,    \.o   si^  and  certify   to   the   correct- 
ueae  of   the-  vraaeeript  of  the   tti»cifiK>ny  taken  before  hia.     ihie 
the   court  had  the  undoubted  right  io  do.     Coejl  v.   i/loe.    2;;^^  111. 
142. 

TiMt  point  ie  alee  aiade,    that  the  court  ^rr^H  in  the 
«ii u-y   of   itt»  latitt   order   of   reference  to  iissier  iotige,    for   tiie 
reaaoM    that    il   augusented   the  ecope   of   %he  original   order   of 
rei'ereuoe  • 

an  original  order  af  reference  «ay  \»  extended  and 
enlarged  by   eub&eq^uent  order   of   court.     y_edera.l  i.ife   Xne.   '^o.    #. 
Looney.    180   111.   i*pp.    4d6. 

it  ie  finally   insisted  thnt  the  ODurt   erred   In   taxing 
■aster  Poage^s  fe«»  at   the   sum  ef    $'47v.2'<i  as  part   of  the   costs   la 
the   case . 

Ihe  aaster  filed  tm.  itesised  etateaent  of  his  serrices 
and   charges   Uierefor,    v^hioh  eae  as   follovs: 

^I  haYe  read  and  listened  to  the  reading  Ivy  the 
attorneys  for  the  reepectivn  parties  1726  fo- 
lios ox    tetitimon/  for  which  1  ytave  charged  7-$/^ 
per  folio 1129 .37 

"I  hare  taken  and   reported  47  additional  folios 

of  te.'>timon:y    at  15f!  per  folio,    27   of  which 

were  written   up  by  the   stenographer   and   20  ef 

jBhiph  Mcece.  4Qj£UttfiataLJL  §yi^^^-^^  .^^•.  7,f>fl 


J  " "  j^   *  ;#  ra  i^"* 


>.'•    >•         i-  ..  V. 


"The  stenegrspiier  haa   tpken  fvirt   writt«n  up  1758 

folien  of  teetlBony  for  which  a  charge  of  lb|< 

per  f .olio  is  a  reascnnblA  ch»rg4i* .^62 .80 

•FSK-H  TO  BJ5  ?IX«D  T»Y  TJW  C'-^imT. 

•F«r  flt>1iaijRiiig  fil'»s,   <Jnckf»tinf:  o8«a«,    setting 

«au8e  for  her.riug,    exftffiB.i t ion  of  pl<?eding:a, 

attendanos  m  on   th*  df.y*  when   th«  eeuee  w&9 

net  for  hearing  liOci   time*   re   erved   therefor, 

propnrlng  nnnnlu3ionB   of  fnot  »n4   of  law  and 

drciwlnf    r»  i>ort   therewx,    in  all  spend  in;;  16 

hours*    tiaw  which  at   |6.00  *n  hour  asjounts   to ^80.00 

•Total 4479 . 22" 

It  is   contended  thst  no  char:;e  could  be  midm  by  Uaster 
Fss.te  for  172?^  fslieci   of  teBtiw^ny  talw^  before  Master  Boy  Is 
nad  .«!Y«iled  5f  by  Msster  Fosgs  in  the  re-reference,   pursuaat  ts 
tks  «-f«r»3«ii'i  stit)%latics . 

It  has  been  held  is  sveb  c&res,    thet  the  st&tutory 
fess  for  tsJrlng  sad  reporting  the  prcof  should  be  tfxcci  in  faror 
pf  the  iB<  Bter,   »*iere  the  taetirony  be^rd  before  another  Bseter  has 
beta  e«b3slttcd!  t©  hisj  "by  eweepRt  of  the  litig:ant»  and  arailed  af 
by  the  isrster.    In  r*klng;  uo  his  report  on  the  re-ref crenee. 
Tltchburg  .^i£Ws  ^_giBf  Go.  t.   ^.fttej;^,    ?11   111.   138. 

It   is  also  irsietfrf'.  that  the  last  itetr.  in  aald  utatement, 
confsintin^s  of  eistoen  hnurs'    tiree  at   fP.Of)  per  bowr,    for  -rarions 
aerviees  including  the  preparation   of   conclusions  of  f»ct  and  af 
l»w,    kihould  not  liaYe  b«t®  cOIewed  over   coB^lainaat'a  objectiea, 
without  pr'-»Gf  of  the  reaaonabliseeG   ©f  ««?Jh  chnreaa. 

W)).i.le  i^«  are  af  tho  pinion  that  und^r  the  ?\bo?e  cir- 
eunst^uiees  this  oharg©  should  Bot  lir-ra  been  allowed  by  the  cmnrt 
(Bentlgy  ▼•  Has»,    350  111.   IftS),   yet   incsmieh  as   th**  '«.iiet«?ir  wns 
entitlet'.   to   th«  statutory  fee   ->f  fift€!»»?   c^nts  par  folio  for 
isiitixveoiy  t&lcsn  without  further  proof,   and  the  tota-i  ©.aiount 
«dlowed  hia  hy  the  e  >v.rt  wan  coni>id  srably  Icsiia  thr^  the  statutory 
alldvance,    it  will  b'?  sstW  that  a.  revarasvl  on  aon stoat  of  the 
erronoouB  siJLIo^rmqioo  of  aaid   civargo  would  »8tts  no  useful  p'jrpoas. 

other  painty  "n»iTa  ooen  raised,    ohioh  in  our  opinion. 
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^•weT«r,    j»re  not  ©f   eufficieat  reojufost    t©   disturb  %hm  Se*ra«, 
nnA  •coordla^ly  It  viU  be  »f firmed. 
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*n»ijr  In  »j3t  £i.£?jie.ti  \:i  oij*'  of  iii**  <ics  indents,   frim  « 

fcr   fir  ebilf stent  cf  r.(\t«r^al»  tt*  ^«il«l,    iXxiaei^,   over  pl»in» 
tiff's  linis   ©f  rotvtf. 

By  *  »frttt«a  toairiict  i«f*aiA*t«  s-efX-oeJ  t6  oonevruet  • 
ro'mdixou»«  for  plaintiff  At  /•ilst,    Illisolii.     'ih«  c(fenitpr«iet 

dvjf ijM-lfdnts  fr^ia  trana|»«!M;^ti';m  «?ai*  it;j   awn  iia««  inr  »aoiai  «;«• 
i«id  jWHterieuLs    4»  «sr«  ft.«c#iii*ary   i'ar    --fci^  i'uifiAi.«i*sf»i  oi"  %h«  work 

7fl>«ti>«fr  or  not  tfes  tord  "trimKi^erwJ.tifi^*  »i»  u»«a  in  vftld  «eatr«ct 
infflui*ed  the  ittK  cf  tl«ai«rr*ig«  chur^iie  scenting  on  cwtre  detnin«d 
"by  ^cft*i«i.-i«te  ft  tktir  ^t»tlj(i»^.fci«aa  Veyoa4  a  ««irtttl»  Xengiii  %t  tl«« 
f-f-if?!*  tiji'ir  &rrlviiil« 

i*  £'  i.  !•  1-  !•  ^»  £Jt«  "f*  li«r»in«  *o*te  ^^g^l  feiaJaa  Co., 
X71   IIX.  App*  *C.^,   thiiE  ^ueetlaa  «*««  j)re»**ntef*,   and   th«  court  th«r« 
hfllTi  that  desRti'raiitw  ahsirges*  *&?«  uo  p*«rt  «i   ena  »r«  eeitctrat*  «ad 
4l9ttoot  frna  ti^im^';»ort&iiCiU   .?;iiHrg«ia  ana  d»  nt»i   «ri»«.    If  &t  all, 
aatil  th«a  tr«i«^fi>rtAiio*i  Sui'j  eOiddd.-      To  Uxe  8aa»  effect   is  P.  £•  0, 
il^  ll.'  Ii«  liX*  ii£*  ^»  '^e<^*Cfa«   ^02  *!*•  App,  48.     fhil«  It  «wiy  1>«  tr«e 
thftt  for  certftlr.  pui*po£i«u   i.li«  word  »tr«iaaTporttttion '  l»*i»  b*»«a  eoafttsaed 
tc  liirliit{lr<  d«^4«rraji»,  yet  th^re  cmoi  1>«  no  dotibt  th»t  th«  cfrntrHOt 
her«  prostmtiKf.  did  &et  e9nt«B.je>l4kt«  aayt^iai;  beyoad  the  bar*  trsas* 
pertfttien  of  th«  nwa  and  abater ials  aeeassary  for  Ita  fulfilliaeat. 
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Accordingly  tli«  judgaent  will  "be  efflriacfd, 
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Appell««, 


APPEAL  FROM 
▼B.  f  )  MUNICIPAL   COURT 


TRASK  PAIiKca*&E  THANGl 
COMPANY,    a   coi^offatioipf, 
^^pcll«it. 

\/ 


OP  CHICAGO. 


MR.  PRISSIDIHG   JUaTICS  McDOKALD 
DiSLXYliRJSD  THS   OPUTICJT    07  THE   COURT. 


Appellee,  plaintiff  iselow,    recovered  a  judgaient 
for  |50.00  against  appellant,    for  danages  eaused  to  his 
automobile  "toy   a  collision  with  defendant's  wagon,    at   the 
intersection   of  Jackson  boulevard  and  Des  Plaines   street, 
in  the   citjr  of  Chicago. 

Defendant   complains   of  the  ruling  of  the  trial 
Qourt   in  excluding  the  testimony  of  a  police  officer  whereby 
defendant   sought   to  prove  the  substance  aad   effect   of  a 
certain  police  traffic  rule  alleged  to  haro  been   in  effect 
at  the  time   of    the  accident.      Without  pasaing  upon  the 
adnisoibility  of   such  a  milo   if  properly  presented,    it   is 
■ttf fie  lent   to  say  that  the  testimony  offered  was   clearly 
inadmis£iible  under  the  well  recognized  best  evidence  rulo 
and  it  was   therefore  properly  excluded. 

It   is  also   contended  by  defendant   that  the  find- 
ing  of    the   court   is  manifestly  against   the  vei^t   of   tho 
widen  00. 

Plaintiff  testified  that  oh   the  night   of  tho 
aocidont  ho  was  proceeding   in  a  vjosterly  direction  along 
Jaclcaon  boulevard,    at  the  rate  of  about   fifteen  mlleo  por 
hour;      that  as  ho  approcahod  Des  Plaines   street,   he  looked 
1»oth  to  tho  north  and  south  before  crossing;      that  ho  heard 
no  sound  and  did  not  soo  defendant's  wagon  until  he  was 


.      ,•#.!.  ibqqi'. 
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within/thirty  feet   thereof;      that  the  said  wagon  was  a 
one-horee  vehicle,    containing  about  twenty  trunks  and  waa 
proceeding  north  on  Dee  Plaines  street,    at  a  fast  gallop; 
that  plaintiff  made  a  turn   to   the  right,    in  an   endeavor  to 
arold  a  collision,    and  that  the  left  front  wheel  of  his 
automobile  collided  with  the  right  front  wheel  of  defendant's 
wagon,    causing  the  dairage   complained   of.     The  witness  Bauer, 
who  also  teistified  on  behalf   of  plaintiff,    stated  that  he  was 
driving  an   automobile  east   in  Jackson  boulevard  at  the  time 
■Bd  place   in   oueRtion;      that  as  he  approached  Des  Plainas 
street  he   saw  defendant's  wagon  proceeding  noirth  on  Des  Plains* 
straet   at  a  f iSt  gallop;      that   the   driver   thereof  did  not 
stop   at  the  south  line  of  Jackson  boulevard  or   give  eny 
warning  of  his  approach;      that  he  saw  no   light   on  defendant's 
wagon;      that  he   (the  witness)   had  difficulty   in   stopping 
his  automobile  to  prevent   defendant's  wagon  from  running 
into  it;      that  wh«i  defendant's  wagon  reached  the  north  line 
of  Jackson  boulevard  plaintiff  attempted   to   turn  north  into 
Ses  xlainee   street,    and  the   collision  occur  .«d.     The  witness 
Brogan,    testifying  on  behalf  of  the  defendant,    stated  that 
he  was   in   charge  of   defendant's  said  wagon  at  th«;  time  and 
place  in  questi  n;      thut  he  was  proceeding  north  in  Des 
Plaines   street  after  midnight,   with  about   twenty-one  trunks 
en   aald  wagon;      that   the  horse  wi^s  going   at   a  slow  trot; 
that   on  reaching  Jackson  boulevard  he  looked  east  ond  west 
tut  did  net   stop;      that  he  saw  plaintiff's  automobile   about 
150  feet  esist  of  -Des  Plaines   street    caning  west,    at   the   rate 
of  about   thirty»five  miles  per  hour;      that  he  thought  he 
had  at  good  right   to  street   as  plaintiff's  automobile;      that 
he  drove  across  *''ackson  boulevard;      thHt   the  oollisjon 
ooourred  on  the  north  side  of  Jackson  boulevard;      that  he 
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h«ard  no  wsmlng  of  any  kind  from  plaintiff's  autonobil*. 

Th«  forego Ini;:  was  all  the  testiiaony   introduced 
vhieh  bore  directly  upon  the  manner   in  which  the  accident 
occurred;      and  from  an   exauaination  thereof,    we  are  not 
disposed  to  disturb  the  finding   of  the   court.     Accordingly 
ths  judgment  will  be  affirmed. 

AfPlHKS<I>. 
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a  corporation,  /  ) 

Appellel,  )     APFJ2AL  ITROM 

MUNICIPAL  coirax 

OF  CHICAGO, 

ORAHD  TRUNK  '«BSTJ5Fm|RAlLffAY 
COMPANY,    a   corporamon, 
App«JQ.ant. 


Ji!l.'^PRB.UDISG   JirfJTICiJ  McBCKALD 
DJSLIVISRiS  THE  OP  IK  ION   OF  THS  GCURT. 


This  r&s  a  fourth  class  action  In  the  Municipal 
Cciirt   of   Chicago,   "brought   by  appellee   against   tppallant, 
for  dsjcages  resulting  froa  deterioration  to  part   of  a 
shipment   of  -auodts  from  Chicago   to  Providence,    Rhode 
Island,   Yt£,  appellant* »  lines.     The  coiart  found  for  the 
plaintiff,    asaeeeing  its  da^iagee   in  the  sum  of  $216.33, 
and  froa  the  Jud^ent   entered  thereon,    defendant  has 
prosecuted  this   sppeal. 

The  principal   contention  made  by  defendant    ie, 
that  plaintiff   cannot  recover   because  there   is  neither 
allegation  nor  proof  in   the  record,    of   a   cotJipliance  by 
plaintiff  with  the  prorision  of  the  Uniform  Bill  of  lading 
(which  constituted  t^ie  agreeir><mt  between   the  perties 
hfcreto),   requiring  notice  of  loss   or  d&aage  within  four 
iionths   tfter  delivery  of  the  property  to  the  consignee . 

This  bsing  an  action  of  the  fourth  clasB,   under 
tho  practice  obtaining  in  the  Hunicipal  Court  of  Chicago, 
it  was  not  necessary  for  plaintiff  to  aver  the  giving 
of  the  said  notice  to  defendant,    in  order  to   state  a 
good   cause  of   action.      (Snberg  v.    City  of   Chicago,    271   111. 
404.)      *hether  or  not  plaintiff  gave  the  required  notice 
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to  defendixtt   does  not  appear  from  the  r^eord,   Taut   in   our 
opinion  proof   of   the  giving  of   such  notict-  v^as   inditponBablo 
to  plaintiff »B  right  of  recoTory.      (Simpson  v.  Grand  Trxank 
tfeatern  ii^.    Co.,    111.   i^p.,    Pir»t  Bistrlot,   So.   23306    (not 
yet  reported),   and  ouBce  there  cited.)       Plaintiff  haying 
failed  to  make  such  proof,    the  Judgment  louat  be  reversed 
and   the  cause  renanded. 
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WAST  DIS2»y..CTXKa  COMPANT. 
a  eorporation. 


Cm  appeal  of  HiUiOLO  I* 
XQPJPiSLUAH, 

Apptllint  • 


12I.A.  654 

}/     APPEAL  IHOM 

CiX>K  CnUHTY. 


This  is  «a  appeal  from  &n  order  oTerruling  appellant*! 
■otlon  to  dioeelTO  a  teaperary  injunction  reetraining  appellant 
from  {(a)   the  further  proescutim  of  an  action  at  iaw  pending  in 
the  ihmloip&l  Court  of  Chiottgo  for  oosssieaions  olained  hy  appellant 
from  appellee  under  a  certain  contract  of  enployaent,    (h)  the 
transfer  of  tmy  applianees,   deTicee  or  putente  acquired  hy  appellant 
during  his  employment  by  appellee,    (e)   the  use  of  any  trade  lists  or 
trade  inform&tion  cos^iled  or  required  by  appellant  during  suoh 
period,   and  (d)   interferwiee  with  any  loiployees  of  appellee,    ia 
the  performunoe  of  their  duties  or  the  eonduot  of  i^pelloo** 
buainoss • 

The  points  relied  upon  by  appellant  for  a  reTersal  of 
the  court* s  said  order  are;      %h»x  the  said  contract   of  eaployieotit 
was   illegal  and  hence  \menforoeable,   because  at  the  tine  it  was 
entered  into  appellee  waa  illegally  doing  business   in  the  iitato 
of  Illinois;     and  that   the  eridenoo  introduced  on  the  hearing  to 
disBolre  the  injunction   shews  a  want  of  equity  in  the  bill  of 
oo^plaint* 

The  bill  of  eoBq>laint  aTorrod  that  for  many  years 
prior  to  1913  appellant  was  in  the  employ  of  appellee  as  aumager 
of  its  Chloago  brandh,   wrich  etcbraeed  a.  large  territory  in  the 
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middle  western  states;      thAt  on  June  17,    1912,   appellant's  contract 
•f  eaqtleymeat  was  renewed  for  a  period  of  fire  years  from  Jsnuary 
1,   1913;      thut  by  the  terms  thereof  appsll&nt  agreed  not  to  beetne 
interested,    either  directly  or  indirectly,    In  tmj  business  whioh 
nanuftiCtiirecL,   sold  or  dealt  in  any  products  in  eoapetition  with  these 
■nnufBCtured  by  appellee,   during  the  tern  of   such  canployatent;     t^iat 
appellant   was  not  to  engage  in  any  other  business  except  that  of 
appellee's,   and  was  to  devote  his   entire  tise  and  attention  thereto. 

The  bill  further  alleged  that  appellant's  position  wiUi 
appellee  under  the  said  contract,   was  one  of  trust  and  confidence; 
that  within  the  territorial  linite  of  his  branch,    the  secrets,   policy 
and  direction  of  appellee's  business  were  intruated  to  his;      that 
intcrriews  «rere  had  by  natiy  persons,    e;uch  as  inventors  of  appliances 
similar   in   ch&ri  cter  to  thoae  jaade  by  appellee,    touching  the 
oonpany's  business,   and  thereby  confidential  information  intended  for 
the  eoBpsny  only  o&jse  to  appellant  fron  time  to  tine;      that  among 
others,   Mrmnd  Bruder   (one  of  the  defendants  herein}   tendered  for  sale 
to  the  appellee,    through  appellant,    certain  appliances  of  the 
ehariHcter  dealt  in  by  i^ppellee;      that  sppellant  concealed  knowledge 
thereof  from  appellee  and  contrived  with  the  said  Bruder  to  develop 
the  articles  and  the  patents  relating  thereto,   for  appellant's  own 
use  and  profit;      and  that  while  so  employed  by  appellee,   he   5evoted 
coneiderable  time  and  attention   to   this   ueoret  enterprise,    in 
violation  of  the  provisions  of  his  contract  of  enploynent* 

Appellfmt  filed  a  plea  and  an  answer.     The  plea 
purported  to  refer  to  such  transaoticmis   stated  in   the  bill  as 
took  place  prior  to  April  16,    1917,    and  as  to  those  set  forth 
substantially,   that  prior  to  said  date  appellee  had  not  qualified 
or  be«n  licensed  as  a  foreign  corporation   in  accordance  with  the 
statute,    and  thivt  hence  no  recovery  cculd  be  had  by  con^lainsnt 
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a«  to  atXl  tr«nRaetioiis  tlunt  took  pX»oe  prior  to  OAld  dato. 

Tho  (mmtfisx-  fllod  1»y  e^pollant  purported  t^  bo  addrooood 
to  Ottoh  part*  of  tho  t>lll  as  r«liiftt«»d  only  to  tr«ai&actlono  vhieh 
toolc  pXftGo  aubssqtic^tly  ttt  April  16,  1917*     It  appears,   hoveror, 
that  tho  dfsnialo   theroln  oontainod  woro  not  limited  to  tranoaotiont 
oocurring  eubsoquently  to  oald  dato,   but   covered  the  entire  period 
of  appollant'e  onployicont  by  appolloo;      and,    without  any  limitation 
ao  to  time,    dcmiod  tho  oh&rgee against  appellant    of  diQtlieity, 
Kisfoasaneo,    etc. 

It  will  bo  eoon  fron  th«t  foregoing,  that  appellant's  anawor 
oyorlape  th4  ploa  in  many  ro»pecto;  and  appallee  argues  that  booauso 
of  such  fact,^  the  plea    wau  waivad. 

A  situation  quite  similar  to  the  one  here  prosentad  aroso 

^^  '*o^gr  ▼•   Fitzt;erald.   281   111.  530,    in  w^slch  otir  SuprcBO  Court 

hold,  p*  335: 

*Xf  a  plea  la  coupled  vith  an  anawor  to  any   ^ 
part  of   the  bill   covered  by  the  plea,    and  which,   by 
the  plea,    the  titf  endfisnt   consequently  deelinos   to 
answer,    the  plea  will,   upon  argunnent,   be  overruled. 
*  *«  «     the  reason  of  this  doctrine  is,    that  pleaa 
are  to  be  put  in  ayito  liteai  c<mtegteitfap.   b<pcf\use  they 
are  pleas,    enxy,    why  defendant  eVtould  not  onower,    and, 
therefore,    if  he   does  ajfaswer  to  anything  to  wlilch  he 
k         nay  plead  ho  overrules  his  ploa,   for  tho  plea  is  only 
why  he  shculd  not  answer,   and  if  he   answors  he  waives 
the  objection,   and,    of   course,   his  plea." 

SO  in  tho  eaE>e  at  bar,    wo  think  iM?Pollant*e  snower  w«s  so  eouplod 

with  the  ploa  that  the  two  virtually  overlapped,   and  this  notwith* 

standing  the  contrary  recitals  therein.      In  our  opinion,   therefore, 

appolleiit  has  waived  the  beonefit  of  his   said  plea. 

Aside  from  this  question  of  pleading,   we  are  of  the 

•piniMi  that  appellant's  position  that  appellee  could  not  maintain 

this  action  for  tho  raasoaa  aauigned,    is  untonablo.     the  record 

•hows  that  many  months  prior  to  the  filing  of  the  bill  of  oonplalnt 

appallee  conplied  with  the  requirements  of  oar  statttte  with  respect 

te  foreign   eorpor^^tiens.     If  at  the  time  the  bill  of   conplaint  wws 
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filed  ftpp4»ll«tt  W&8  entitled  to  the  relief  given,   it  ie   iBUtateriftl 
whet  the  statue  of  the  partiee  w»e  prior  thereto*     Qoerz  Am.  Optical 
^.  ▼.  £.  &  3.,    176  111.  App.   482. 

fhe  only  reaainine  question  is,   whether  or  not  the  evidenae 
«&rrante  the  r«;lief  granted. 

The   «!Tidence  ooneisted  of  &ff idarite  end  oral  tof^tiaony. 
It  tended  to  show  thKt  fer  a  greut  nuuiy  years  prior  to  the  filing  of 
the  bill  of  eeaplaint  herein,   appellant  wns  the  Chicago  manager  of 
appellee  and  thtit  he  Wfiio   Its  geneml  a^ent  for  this  territory;   that 
the  defendant,   Brtidor,    called  at  appellee* s  Chiougo  offiae,    where  h« 
met  eppellant,    to  whom  lie  Bubnitted  a  soap  diep<maing  and  also  a 
tellet  deodorizing;  device.     c>ppellHnt  insists  th;  t   the  devices  sub* 
mitted  ver^  rejected  by  hlK  on  behalf  of  appellee,   becausie  thej  were 
isyrsoti cable,    and  that  he  af  terw^rdu  aaJked  the  aaid  Bruder  to  de- 
velop  certain   ideas  e^iieh  he  (appellant)  had,   perti<.ining  to  d(?vioes 
menuf ACtured  by  appellee;      Mnd  th^t   the  said  Bruder  did  in  faet 
invent  mu€ih  devioee,   wldeh  the  appellant   then  claimed  as  his  own. 
Bruder*  s  testimony  on  this  point  was   conflicting.     On  direct  exam- 
Inotien,   iri&ea  called  as  a  witness  on  behalf  of  appellee,  he  stated 
that  he  invrjited  the  soap  dispenser  and  deodorizing  devices,   but 
on   crows  examination  he  stated  that  the  basic  ideas  of  said 
appliances  were  appellant*^. 

The  evidence  further  disclosed  thiit  for  aiany  m»nths  while 
appellMit  was  yet   in  the  niqiloy  of  appellee,  he  made  eopiee   of  ap* 
pellee*e  trade  lists,   obviously  for  the  purpoue  of  t&».king  capital  out 
of  th^i  wh«a  he  severed  connections  with  appellee.     His  action  in 
this  respeot  was  clearly  a  violation  of  hie  duty  aa  agent  of  appellee^ 
•ad  the  fact  that  appellmt  averred  th:~t  the  said  lists  had  been 
destroyed  dees  net  alter  the  situation,     ^e  long  as  appellant  was   in 
the  eiqploy  of  appellee  there  was  at  least  aa  inylied  trust  on  his 
part,    to  promote  and  safeguard  the  interests  of  appellae.     The  seeret 
devel^pmoit  for  his  own  use  and  benefit  during  the  period  of  his 
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■i^p3ll!|A«ai,   of  now  ddriees  «inllar  to  tho»t  ntanuf fcctur«d  Vy 
appellee;      the  maJclng  of  <lt9llaat«  trade  lists  from  a}>pellee*t 
records;      the  aecret  desJLlngs  with  Bruder,   -   all  th^so 
constituted  flAgraat  brea,chos  of  the  trust  whioh  appellant's 
oiqploynent   inipliod.     yron  a  carciful  examination  of  tho 
OTideno«,    we   lure  of   the  opinion   that  appellant's   conduct 
in  this  reepeot  did  not  conport  with  good  faith. 

Wo  ooncludA,    therefore,    that   appellee   is   (^titled 
to  the  relief  granted,   and  accordingly  the  order  orerruling 
appellant's   said  motion  to  disuolve  the  iaterlecutory 
injunction  will  be  affireed. 


;»  ftttC  l»   u«s> 
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il^«lIaAt  (dsfmdflAt  in  thi«  suit)  V4»s  «aimg«4  in  tiM 
M«raf  etiur«  of  TAriouv  oorn  produett,   ineludint;  brttir«r»*  r«fiii«d 
SrltSf   e  Btardb  product  ua«d  in  ilui  inNnuf;;ettir«  of  ha^Tt   sev«rnl 
liMidr«4  bai^fi  af  vhiah  it  furnished  for  that  purpeso  t«  i^»p«lJLttt, 
(tlw  piaiatiff ,  vhioh  operKted  •  hr9wrf  in  Chi««Ko)  pttr»tt«at  t« 
itn  ord«;r  th«refor*     ftnxr  hundred  bti^gs  of  tl»@6«  grits  vttrc 
d*liT«r«d  t«  plaintiff,   July  Z,  19X0,   a»d  a  f •«  day*  later  w«r« 
naad  in  nia«  ttUCotanlTa  brows,    th«»  first  sf  whiob  vas  £ii»rt«d 
Jnly  &,   an i  the  i»«t  July  XX,  and  tha  othsrs  an  int«rT«ning  dates* 
Plaintiff  eentended  that  th«s«  grits  ofmsmnica.tisd  an  of f«msiv«  taste 
is  the  haer  se  brewad,   due  to  their  heinc  is^racnated  with  iaipropar 
<ilnwiaala  in  ths  nouraa  af  thair  wanuf.  etara,   hy  nn^atm  af  whiah  it 
sttfferad  daJBagaa  to  the  extent  of  the  rofveonatdo  value  of  boar 
destroyed,   the  OJcpORBS  incurred  in  the  endoawor  to  eure  the  hoar 
affaoted,   and  loss  of  trade  and  profits,   anountioc  %•  $290, r.f^. 

The  aetion  is  predicated  upon  a  hraa«ii  af  warrt^ty  as 
to  the  awrehantahility  end  fitnoas  of  the  grits  for  eueh  purpoao* 
:)Ofandent  filed  the  plea  af  s«noral  is&««.     The  iwrf  a^aasaod 
plaintiff's  damicos  at  #axa,900,  and  from  tha  jud^:at««)it  entered 
iharetm  this  sj^paal  waa  taJcen* 

Xn  tha  view  «ro  t«k«  of  the  (t»u»  it  is  unneoessary  to 
ronriow  the  eridenee  tonding  to  show  a  branch  of  coTenant  end  that 
tha  grits  so  famished  and  used  were  umttarohaBtabXe  end  unfit 


bti&BO 


u^a« 


for  auch  uum,   or  tho  «vid«!n««  om  to  imy  othor  natorlMl  f»ei 
affeoiiJMI  th«  q«i«etiott  of  llAblXity.     Tboao  «u»ttftr»  voro  j^ropcrl/ 
iofi  io  ih«  jury«   «aid  tJ^o  «vldi«$ie«  rol^vtins  to  tiio«!^  ie  suoh  that   wo 
veold  not  bo  dl»pQ0«4  to  dieiurb  %im  Tordict  on  th«  ground  of  la- 
«ttffi«i«nt  proof   to  support   tlie  okmoo  of  uotion. 

Itiit  «»  th«  aeooooiMmt  of  dioumoo  vao  fry  Icirge  «ad  buood 
■alAly  90  ^tridoTiOO  introducoiS  to  show  loos  of  trMlo  and  e«»toii  ao  * 
proximnto  roottit  of  tlio  aso  of  otioh  lngr«di«Bt,   oecurne/  ia  tho 
iBotrttotioao  9R  tho  ua^Joot  wmm  highly  lavortoiit*     T«*  of  thMI 
given  £.t  plaiatiff*0  requoot,  Moo*  1  and  14,  aro  eoo^lalned  of  la 
thio  eeanocitloa,   oad  it  ia  urgod  ih«t  the  ^wry  woro  la  offoot  Xod  to 
l»olloy«  therofrOM  that  tho  p^-alntlff  wt%s>  imtltlod  to  roeevor  eon* 
(HK|ttoatlal  daMigoo  rocfrrdlooo  of  «^oth«r  Vy  oxoreioo  of  duo  oaro  It 
00  3Ld  havo    <Yoid«d  thoai  or  alainiaod  Ita  looa*     Instruction  I 
directs  js  verdict  of  guilty  on  th«  Jury*o  flawing  froe  the  eriri^noe 
dortala  faote  and  tliat  plaintiff  aiifxorod  dammoa  thArofrna.      Vhilo 
ao  raforonoo  waa  iB*d«  thorola  to  the  oxoreioo  of  ro^^onnablo  eare  %y 
plaintiff  to  provent  loaa,  yot  as  tho  inatruotlon  did  not  att««9t  to 
•tate  tho  i»o<«»uro  of  daatafaa,   Kn<i  upon  ito  h^othooeo  plaintiff  «aa 
aatlti«d  to  »fl«M  daaagoo,   irroopootlvo  of  nay  faliara  to  avoid  ooa* 
»aq[U«ntlal.  daaacoo,   it  oould  hardly  bo  dooaod  orroaooas. 

But  inotruetlma  X4  told  tho  ^iwy  thiit  if  thay  found 
tho  doft^aejit  euilty,   than  in  ««>oooaia€  plAlatiff*a  daaagoa  thay 
aight  tako  into  acoount  MMag  othor  thiaga  tho  profita,    if  nay, 
whl«2i  plaintiff  loot  aa  a  proxiaato  rouult  of  th«  dofaulto  of 
tka  dofond&nt,   ao  f tr  aa  allegod  and  olalaod  hy  tho  doolaratlon 
aad  ao  ohotm  hy  the  ovldi»noo.      it   uout&lnod  no  provloa  that  saah 
laaa  of  profita  oould  net  b«  rooovorod  If  tho  plaintiff *•  oaa 
wroag  or  want  of  duo  o«dr«  oontrlbutod  to  l;rlmg  ahout  the  rototlt* 

It  ia  argad  that  if  tho  jury  ftmad  tho  d«f<nidant  gailty 
aadar  ia»truotlOB  1,   thon  thoy  were  aut)»rl«od  hy  iBotmetioa  Xd 
ta  glTa  plaintiff  eenisoquoatiaX  dunagoo  to  it«  trade  aad  eaatda 
ovan  thotJig^  pXaiatif  f  hy  the  oxiarcioe  of  ordinary  cwro  eoald  hare 
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pr«vtnt9<!  sttcsh  »  r««rttXt*     In  ihi»  omin«etion  it  in  aXt^  urg«di 
Uia,t  iteft  trliti  cvmrt  (err^i,!   in  r«f using  two  InelrttctloRai  t*n<iajr«<l 
ky  dcf«m5ttni,   i«>Xliiw;  the  jury  In   effect   th«t  if  th«y  fotmd  frwi 
tJM  «Tidene«  tii&i  plaintiff  pot  defeetiTe  t>«er  on  Ui«  «?rjii«t,  «fcft«r 
it  )ai««  it  hitd  an  off*ta»t9,  pi&lntiff  cmlid  not  recover  emaa^quwatisl 
4m»g«»  t*  tr»<l«  »Gd  ouatom  therefrort*      .«  n«' d  oot  discuse  th« 
•li«g«dl  «rr«r  ia  rvfusinK  to  eiT4t  thoflo  i&t^truotionf  «! tempting  to 
mib9A^  d^t&adnxiVa  theory  titt  to  th«  ne/inutr^  of  dcdmAgoo.     It  io  oaough 
to  oey  that  if  \hare  w^»  &n/  ovi<lena«  on  which  to  predioeito  tbtn  olalo 
of  a  vdat  of  dtt«  diligonco  wad  ro^ootiftblo  oaro  on  the  ymrt  of  iilniitti 
in  plaeiiiK  sttidt  1i««;r  en  tho  BArk«t  or  with  its   ousinm^irs)  «tftor  it 
4isooT«r«d  the  offoRBive  taate.    th«n  inot ruction  XA  i^noroA  a  vital 
■ntt«r  for  the  jury*  is  oonai<lorr»tion  in  dfttssn^ining  th«  cone»<:ru«ntioX 

that  thoro  wo  ooow  evidonco  ttoiiiliag  to  oupport  «9s>o3J.ajit*a 
««ftt0QtiOfi  of  tho  faiXuro  to  o^<J9roift«  ro  onnoblo  oi^tf  in  thio  rooyoot, 
oasinot  he  qu^otionod.     Tho  firot  dolirsry  of  the  Voor  no  ftffoeto4  uno 
■Mido  «&  j»»tur<\«^,   Jttlv  16,   and  on  th<*t  d^y,   aftor  oaoh  dciiyery,   tho 
Attontion  of  plaint  If  f*o  brow  sooior  owe  oollod  to  tho  pr«!0«»oo  of 
the  of f«B6iT0  tii»to  ia   th«  hoov«     Ho  m»r«  hmer  mnn    l<«liY«rod  that 
day,   ond  an  oxport  wast  8«nt  for  titio  su£;goet«d  tr««itlng  the  hoor  with  m 
oubotanco  known  ao   *<liyoB«iott«, "  whioh  w»,a  put  in  th«!  bo«r  ao  off^otoA 
on  Uondi&y.     'rhoro  wfis  «Tid«meo,   hnw»ver,   t«m<iini%  to  ahow  that     oonto  of 
tho  bo«r  80  troatod  wtio  put  out  on   the  atnrkot  during  thftt  wook  aftor 
•onplalata  with  r^mri  thoroto  <%n»o  in  froat  plaintiff  *o  ousteaiora. 

Appclloo  aoota  th«  otAtioiaai  of  tho  inoiruetion  and 
refcreno*    to  tiiia  oTidwneo*   not  by  njuoationiniii  tho  aoixndnooa  of 
appoilent*e  th«i:^ory  oo  mtoh  nu  tho  baoia  for  it   in  th^  aTid«neo» 
muk  diaoueees  it  fron  tho  point  of  Tiow  that,   aa  plaintiff  vao 
aaaurod  by  ox^orta   that  tho  boer  aftor  troatiKont  w«t»  is^rketoblo, 
it  wa«  warrantod  in  relying  on   th«ir  opinion  and  putting  out  tho 
bo«r  eo  t.r«)iit«id,   aoid  tht^t  omiditiona  «or«  ouoh  it  had  no  otht^ 
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i»jltrjm«tiiir«  m>:<^*fp%  rtumttt  ^*t  a  'MM.'eme  that  mit^it  ruia  itn  )»u«in«sa 

its 
ft#  t©  tifv*;  yal'^  ^f  du8t«.g##  is«jf54 Jrl^ftet  l^o  Invoke  tt»     If  «»|ip«ilant»» 

pr«T4^%  fwrt45.*»,«*   <!4*iw»g*i>  1«  <»'«11  f«kui<^#<!,    >'<*  *♦   iki.lt^fc.   mi^A  iher»  wti« 
w9ky  «vl^eii««  «i::«i    '^'^l4«l*  *o  ^i"*4ic«».i#   it,    a4&   iy  *]»•  ftt«t,    than  th« 

^«i*i£!£i^  ▼•  ^a;£i!^  iiiM'.  i*"'**  iii«  Ai»»'  aMj   toae:  '^^  Sisk^  ^u 

1^4  IS*    '»  ««»|)^»»  &9$     X  :i-e<$ig'««i<3i£r.  tm  l»<'j»«tge»«   ^th  M«  See,  S^2«) 

&f  isvcrst.!  *sj-f  s)Si»lBtfff«s.  «wt»  vKl,%iE»ts*»«ft  tki*t  It  414  ro^  #iisila*t#  tht 

it  &md  ^f$y«  l5ri5U|thi  to  «e«i|>l*iii^tt.'ft  r4it»«tl«R  ^.«ff©r«  It  ;sik4«  otbcr 
a«l£y'^ri#«  df  U«f>  hfi}^  fie  trfii*t9(t»     Att4  ivhlXe  th»  jury,  takimi  adl 
«ircu»«itftfiefti»  t»gttih«r,  stay  neir«rth«l«iis  httv«  believa^i  thttt  pX«intlff 
•x«reis«<l  r»«^'«Qnab]).t  o(ir«  to  iitrold  the   Q(»n»«<%tt«nc««  \hm,i  «tii«ti«d,   mnA 
we  nli^ht;  n^t  disturb  thilr  finaXnii  «(«»r'»  that  th«  wole  ^j^ostim  )»itf»r« 
ue,   tttlXX  there  b«lnf  ^.vld»ne«  en  whi«li  they  atiffht  r««!t(il»  a  <llff«r«nt 
«meltt«l«»  «^peU«fit  bwi  a  right  te  yresent  H»  thoery  h».»tA  th«r««R, 
tmA  it  W4UI   «rrer  to  l^or*  it  ia   inntxuaXiMB  the  Jury  ea  the  koomuto 
of   40«tt|[0«» 

fror  io  ftloo  urged  in  silXovine  evidence  of  the  »»ottiit 
•r  pX«intiff*«  profite  for  e  period  of  yearo  luftth  T;»efftr«  m&  of  tor 
tlio  ooQurrenoo  la  quootloa*      mile  it  lo  diffionXt  to  4<Jtor«ino  the 
preoioo  Xi»it»  tat  eh  uXd  be  put  on  «▼!  i«no«  of  th«tt  «b<»r^et«r,  - 
oooh  ipartiouliur  c&i»e  etondiiig  upm  ito  om  peoulior  f«^oto  •  »ttOh 
•viAonoe  oherwed  pr;  etieoXiy  a  yearly  iacren»o  i«  plaintiff ♦e 


>R0» 


buftiEi«^»K»-  fr<»iB  ittt  f ixiiuletim  vmtil  %ht.  occiurrtnc*  la  cjuefftloa 
vdMm  %ia«r*  w«r.«i  k  iiU*M'«ii»  cu&r k«i4l  dtte  «'«»&&•  in  th«  ijuftntity  of 
•al««,   vrhleli  i««ir«r  to   ti^«  tir«r  of  tni<  tri»X  7«ac]&«<  ih«  ma:xijMtlli 

•«i«s  fiaRflWRiAa  te  U3«000  ^;>tiirrelfi«   «n4L  in  1^10  ticfcrt  »«14 
•«mtrr«n««  tlj«r«  wa*  «n  incrwaa*  of  S,00©  VfU>r«]L«  ev«r  tlae  salot 
in  tbe  c«rr«ep«iidlB«  period  of  tHo  jprfcTieuo  yt^r,  Vat  ftfier  July 
16,  IdXC,   l,h«  i»ttl«6  fol^l  off  ftbetat  l!:^  I^^^rrtle  n  dAf*     TAti  •vidtaeo 
•iiow«<5  a?;l®«  of  98,00^  borrolo  ia  X!HO,  f7,0m  in  1911.  7a,oeO  is 
X91Z^  99,000  in  1912$,  lC9«0eC»  ia  1914  mA  39,000  in  1915,   tho  y»%jr 
Wfore  the  trittl.     ^ith  the  txoftpiion  of  tho  afcowing  af  the  l&st  /«nr 
««  ihink  £uc^  «Tid«Rii«  vfts  ecnp^tcA^t  fiund  i»ro$i«rly  r«eteiv«a.     But 
ia  flow  of  %h<ii  oirroro  rvtorreA  to  in  o^id  la«tyuoti>in  %iw  JitAg»(ait 
Mttnt  be  r<»irmwii9A  tai4  iho  O'ftu»o  ri^murtdoA* 
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This   caaa  was  triad  \7ithout  a  Jury.     The  finding 
and  JU(JgB«nt  -.vere  for  plaintiff   (appoilee)  .     Ila©  atoteaient 
of   olaia  was  for  adyortising  purauant  to  an    uliaged   con- 
tract,   a   copy  of   which  Ttaa  attached   thereto   aa  .ixhibit  A, 
and  for  previoua  advortiaing  at   the  aaiBe  rata  raontioned  in 
thA   contract,    vthicUti   it   was  alxsgod  vras  agreod   to   aL   the 
tiise   of  raaking   said  contract,      m  statament   of  the  dutea, 
insertion?   and  charges,     wae    attached   to  tha   statement   of 
elaim  aa  a  part  thereof  and  suirlced   "Jillxhibit  li;".     !Ihe  uoount 
of  debits,    lesB   the    credits,    thus   shoim  was   ^169.50,    for 
whioh  judgment  was  given. 

The  alleged   contract  hears   date  June  Sth,    1915* 

# 

The  items  of   e'aar.^aa   .ts  i5ated  frow  October,    1<?14,    to 
February,    I'^iS.     There  are  seventeen  of  them,    oieren  being 
for   insertions    Binc«   the  date   of   said   contract.      Three   of 
the  previous   iterr.a  appear  to  have  been  paid,   leaving  three 
for  $27  unpaid. 

Vo  think  appellant* 8   contention   that   the   o  urt*s 
finding   and  judgment  are  not  oupported  by  proof   ie  well 
taken.     Under  the  iaeuea  plaintiff  w&e  required  to  prove 
th<ft   thg  alleged  contract  of  June  8th,    191&,    was  authorized. 
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and  an  agreBment  to  pay  f©r  the  previous  fidrertislne  at 
the  rate  mentioned    in   said   contract.     There  was  no  adequate 
proof  of  either , 

The   alleged   contract  was   in   the  for^:  of  en   order 
to  insert  a  minimum  of  four   a^ate  lines   for  at   least   thirty 
dayfc  at  a  coat      of  ir>  cento  per  line   each  day  and  to   con- 
tinue tho   G^me  until  notified   in  -vritinf^  to   the  contrary. 
It  was   Higned  in   the  nanje    of   the   defendant  by   its  bonkkeefer 
or  cashier,   whoae  only  proren  authority  was  a  direction  from 
defendant's  president,    nho  attended  to  these  matters,    to 
"fix  UTi"  or  "rnake  OTit  the  ad."  which  a  repre9Bnt-.tli'  e  for 
plaintiff  was   then  soliciting.     Under  this  limited  direction 
the  Ijookkeeper  executed  the  order  aforesaid,   w  ich  the 
president  never  snw  nor  hnd  knowledge  nf .      fr">st   of  the 
chnrges   tmbs'iqaent   to   th  t  time  rere  for  insertions  pur- 
suant  thereto.      It  appeared   that  orders  for  advertising 
theretofore,    er.d   pven  sfterwardpt,    were  uoually  given  >>y 
appellnnt's  president,    either   over  the  telephone  or   to  a 
solicitor  rho  presented  an   order  for  his   "O.IT.'*     Plaintiff 
itself  introduced  one  of  these  orders  di'ited  August  17,    1915, 
which,    though  specifically  "CKM."  "by  ssid  president  for 
^.1.65,    ia   included  In  the   items  Rued  for  under   said  contract* 
Buch  order  was  seemingly  unnecessary  if  both  parties 
recognized  the  existence  of   ouch  a  contract. 

Under  such   circuwatences  we  cannot  regard  the 
nere  direction   "to  fix  up   an  ad."    ss  an  authorization   to 
a  person  not.  eiqpo^rered  or  accustomed  to  nake  contracts  for 
the  corporation,    to  sign  a  written   contract  of  such  a 
character  binding  the  corporftion   for  an   indefinite  period, 
especially  in  vitw  of  the  practice  both  before  and  after 
that  time  for  the  president   to  give  specific  orders,    ss 
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mo  ^o   eaor'vr    .islrii' 

»ffi"  ^'    .i»v  vr.ir«fui    ^*.'   'lorr  w*«  J rw ?>i ^•'s o 

,eX9I    ,VX  ^Ci.f^'i   (^w^.nh   o^3&it;9  ottMf^    1«  9uc   bi>nvt)ryt$ol   M»Mti 
■xo^  lrf»l>latng  bl  '  ^llaol'iioaqpi   d-^umU    ,ifoltfw 

.  #»jiT4-nof>    £>X«e   1f^^ml  t«r  wai   adj-   (ti   ktbxrX-  .      • ->' 

f-AX^rsoe;  AtH'-f  tX    t^j»««i»o»An»  vX^tiXirr  '  >-  lo   rtini^ 

•■n    «Biet(90   9X'tiu»<r«  »tX;4  oj   in.-'bXettiq  odi  iftl   a«2^  l«d^ 
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aforeH&id,    for  &  linilted  nutiber  of  lln«s  takA  Ini^ertion* . 

Mot   only  v»t8    there  nc   adequate  proof  of   evthorit/ 
to   execute   oueh  a   contract,    lut    thtr^   vraa  no    coaapetent 
•Tiaenc«  Iron  which  cm  na:  ont   thuivto,    or   'aiowledge  of  my 
9\,h.i.r  ttdvsrti&ing  than   that  specifically  author iiioci  by  Uim 
coiq^any'B  pr«8icient,    could  to    inferred.      Without   other 
•pecific  proof  of  &n   order  different  from  those  previouftly 
given  by   the  presicU^nt.    -fchich   were   expressly  iialted  as   to 
tiJBo,    «>e   think  the  direction  ^Iven  would  bo   liioitod  to  the 
form  of   the  adT«rti*CKent,    and   tlx-.t   thtre   was   *   failure   to 
proTe  6Uthorit:-'   to  maice  u  contract  of   t}«i:   chiirtcter  sued  on. 
Ilicre  was  sone  attcnpt  to  prove,    but  no  adequate  proof  laaci* 
•f  the  naillnt   of  bills   for  &ueh  adT&rtising. 

lior  was   there  «jfly  proof  vjhb.ttver  ttnding   to   ehow 
that  there  wk*   any  agreemtTnt  to  pay  for  the  previous 
advertlalng  at   thcw  rate  n^entioned   in   fit  id  contract. 

the  etateaent   of   claiir  w&»  predicated  upon  a 
written   contract   and  an   expreao  verual  pronise*     &  cither 
waa  proven.     Vhe  evidence  was   iuaufficient,    therefore, 
to  austain   the   Btatenent   of   claia. 

i^hat  we  have   »aid  ie   without  prejudice  to   the 
right   of  appelies   to  bring  another  action    to  recover  for 
any  unpaid  tidvertislng  it  hns   don?  for    ief^ndsnt   on   fxny 
ether  contract,    express   or  i/rplied,    than    the   one   aued  on. 
But  recovery  therefor  ciufinot  he  h&d  on  this  statement   of 
elalK  under   the  proof   subsltted. 

The  judgw^t  will  accordingly  be  reversed  with 
a  finding  of  fact. 

aisIVSRiSiSD  WITH  PIWDOfG   0?  FACT, 
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FULulHa  OF  9ACT. 

We  find  that  the  appellant   coiporation,   Henry 
K.  Kadin  ic  Co.,   never  authorized  tho  execution  of  the 
contract   in    its  ntjue  rofcrri-d  to   in    uhe  stRtJJBient    of 
cIbIei    yci  which  this   action  w ..»  "brouf^nt,    and   thf^t   there 
WEB  no  express  agroenont  by  ncoid  company  to  pay  1ft  cente 
per  figate   line  for  ndvortieing  dono  for  r.pp^JllBnt  by 
uppellee,    'Jhi  eago  hecord  Herald  Co.,   prerious  to  /une 
8th,    1915. 
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CHICAGO   /UlLtfAYS   CCMPAKY// 
et  «1.,    On  AppeipJ.  of         1- 
ChlCK{;o  '^ailwaya  Coiopan/, 
Appfll&nt . 
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AdBBiniatrAtore   etc.,  /I     ^    ^  -*- 

Appellttas, 

APP3AL  FHPII 

TC.  //  ^  CIRCUIT  COITRT, 

COOK  COIWTY   . 


MR.   JU^il'ICJ  BAfUliSS  DELIVERED  THE   OPINION   OF  THE  COURT. 

This  was  an  action  for  dajno^^es   4ii  account   of   the 
death  of  appellee* 6   inteptate,    causcl  by  a  coliifiion 
between   a  car  of  the  C!.lcf;go  "ailways   Ccnjpany  and  a  truck 
of  the  :Jtar  &'otor   Delivery  Co.     ^lO  vitro  mm-C^  clef endanta . 
The  dasMgoe  were  aeeeeeed  bt  4'd,efcC*     JudgB^ent  was   entered 
against  both,     laoh  appealed*  r^lhie  &pp«el  is  by  the 
former  • 

It   is  firet  ur3(?d   th:^t  th£  dojsages  are  excesaire* 
The  deceased  •vtaa  n  girl   aignt  and  a  'iu\xf  years 
•Id.     Her  next   of  kin  -crare  her  parents,    t»ro   brothers  and 
tvo  sisters.     She  rao   the  next  young^t  child.     The  eridenoe 
presented  no  data  froia  which  to  conpute  dasia^os   except  her 
age,    thp-t  Phe  wne  healthy,    Mm^%  ohc  attenclftd  a  public 
school  two  years,    and  --   as  testified  by  her  mother  through 
an   interpreter     --   that   ahe  could  read  and  srite  ^glish 
•Tery  well*.      It  must  be   conceded   that  froa  tlioae  evidenciary 
facts  Alone  no  vary  intelligent   opinion   could  be  formed  as 
to   the   child's   capacity^  or  characteristics,    or   aa  to  what 
her  parents  might  reasonably  expect   in  a  pecuniary  way  from 
the  continuance  of  her  life.     While  a  prestuqption  of  lav 
obtains  in   their  favor   there  must  also  be  a  retisonable 
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basis  in   ths   evideno*  for  the  aasessment  of  daaac«a,     la 
^owjgr  V.  j^.A^  B^«  jt«  j^«  il»  ££••    234  111.   619,   an   instruction 
•n   ths  jcesibure  of  dMsagos  was   condeomed  because  ths  jury 
wore  left  to  fix  the  daiaages,    if  any,    "without  requiring 
them  to  limit   the  assessuMit   to   the  amount  of  actual 
pecuniary  daoa^es   bustained,    as  shown  hy  the   eYidence." 
And  in  Lichtenstain  v.   Kish  Pumiture  Co.,    272  id.  l&l, 
the   court   Baid:      "Ihe  iury,    in  determining  the  amount   of 
dssw^e  to  the  next   of  kin,    were   to  judge  from  the  evidfence 
lAuit  such  next  of  kin  might  have  reaa<»iably  expected   in  a 
pecuniary  way,    from  the   continuance  of  the  life  of  the 
deceased,    and  it  would  not  be  correct  to   say  that  the  amn\mt 
was  to  be  measured  by  the  pecuniary  benefit  which  they 
night  derive  from  the  deceased."      (199).      In   other  words, 
the  jury*s  Terdiet  must  rest  in  such  a  case  on  the  ''facts 
proven    in   connootion  with  their  own  knowledge  and  experience 
in  relation  to  matters   of   common   observation."    (j|.  &  0«  S,  £. 
Ey.   Co.  V.   Then.    1R9   id.      535, and   cases    cited.) 

It    ie   true,    as   said    in  0.  &  M.   Hj.   Cjo.   v.   Wan  gel  in. 
152  id.   138,    "the  question  is,    in   its  nature,    incapable 
of  exact  determination".     And  as  also  said  in   the  Tnen 
ease,    quoting  Chicngo  &  Alton  liZ*  ££•#    4*^  id.   338,    "The 
amount   of   the  veriict  must  be  largely  left   (within  the 
limits   of  the  otatute)    to   the  diecretion  of   the  jury." 
But  naither  expression  was   intended,    as   indicated  by  the 
Powflpr  and  Lichtenstatn   cases,    to  dispcanse  with  evidence 
upon  which  the  jury  can  base   its  determination  and 
exercise  a  sound  discretion. 

Appellant   eites  many  like   eases   in  w> ich 
appellate   courts  of  this  and   other   states  havs  required  a 
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remittitur,  and  appellee  cites  eereral  like  oasea  where 
the  courts  have  refused  to  interfere  with  seemingly  large 
rerdicts.   An  extended  reference  to  them  is  unneeessary. 
Generally  speakine,  they  present  rarying  conditions  and 
distinguishing  features  of  fact,  to  rerlew  which  would 
1»«  of  little  ralue  in  the  instant  case,  for  we  think  it 
can  be  stated  as  a  general  deduction  from   the  pertinent 
decisions  that  the  discretion  which  the  jury  may  exercise 
In  determining  the  pecuniary  damages  sustained  by  the 
n«xt  of  kin  from  the  death  of  a  child  of  tender  years 
must  not  only  be  a  sound  discretion  but  find  a  reasonable 
basis  in  the  eridence  with  which  the  Jury  may  take  Into 
consideration  "their  own  knowledge  and  experience  in 
relation  to  matters  of  coBsaon  obserration*" 

Appellant  calls  attention  to  the  several 
elements  of  proof  enumerated  in  the  Fowler  case  (where 
the  deceased  child  was  twelve  years  old)  as  cosipetent  to 
be  proven  as  a  basis  for  oojrputing  pecuniary  loss  sustained 
1»y  the  next  of  kin.  While  all  of  such  elements  might  net 
be  provable  where  the  child  was  much  younger,  we  think 
that  this  case  was  capable  of  more  evidence  bearing  on 
damages  than  was  adduced,  and  that  the  evidence  presented 
is  too  meager  to  support  such  a  large  verdict.   In  view 
of  the  laws  of  this  state  restricting  employment  of 
children  under  fourteen  years  and  requiring  a  child 
up  to  the  age  of  sixteen  to  attend  sehool  for  at  least 
six  months  each  year,  the  peeimiary  value  of  a  girl*B 
services  to  her  parents  during  her  minority  would  not 
ordinarily  be  awch  above  the  cost  of  her  support  and 
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■ainienance  for  that  period.     Vor  reaeona^le  oxpectanoy 
•f  pecuniary  aid  i>^tftr  that  tina  th«  record  furnlehee 
rmrj  little  ground  for  eotmd  deduction.      It   contains 
nothing  as  to   the  age,    occupation,    station   or  physical 
condition   of  her   parents  to  tlirow  light   on   the  prospect 
of  their  looking  to  her   in  the  future   for  pecuniary  aid, 
and  nothing  as   to  the  nature  or   characteriatics  of  the 
decea&ed  child   to  indicate  her  future  a>>llity  or  dlsrpoaition 
to   render  it.     imd  yet  the  verdict  ie  almost  the  mr^xifflum 
allowed  by  law  for  the  aest  extreme  case  as,   for  instance, 
tdiere  a  widow  and   yovng   children   pre  left  without  support 
ty  death  of   the  head   of   the  femily.      In   this   state   of  the 
record  we  think  the   dairjagea  were   excessire  and   cannot   aroid 
the  conclusion   that  the  jury  were  actuated  hy  other   con- 
•iderations   than   the  reaaonnble  expeotatlona  fumioiod  "by 
the  eridenca. 

We  do  not   think  any  other  point  urged   calls   for 
a  reversal  of   the  Judgment.      It   is   claimed   that   the 
declaration  did  not    atate  a  cause  of   action  because  it 
failed   to  uXlega  freedon  from  negligeno*  by  the   child's 
parents.      It  averred  that    the  deoeaoed  was  killed  while 
standing  upon  a  public  sidewalk  and  while    in  the  exercise 
of   ordinary  caro  for  her  own  BcJeuy,    as  a  result  of  the 
ae^ligonce  of  both  defendiints,    whereby  the  car  and   truck 
collided   in  the  Btr»et,    cuusing  a  keg  ol   nails  to  be   thrown 
froia  th<ct   truck  aguinst   the   child*      »e  think  such  avermenis 
support  tho  inqplicfttion  thut  the  chila  was  eld  enough  to 
exercise  care  for  her  own  uafety,    that  she  was  where  whe, 
with  or  without  her  parents,   had  a  right   to  be,    that  th« 
negligent'*-  #aa  wholly  that  of   defendants,   and   therefore  none 
wau  iizs;utable  to  the  parents.     Ihe  sane  objection  wab  Bicde  in 
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!•  ^*  a*  ^*  £5.'  ▼•  '^»yrin<»».  22«  Id.  91,  ^rher*  th«  court 
held  tiiat  fron  Blmllar  allegations  it  wae  InfvrAhld  that 
the  aoeldent  was  not  du«»  to  watit  of  care  of  tb«  p«»rents. 
and  also  that  the  alleged  defect  was   cured  by  rerdict. 

One  instniotion  on   damti^es   le   coicpiumed  of.      It 
dosB  not  pretend  to  furnish  s  rule  for  measuring  damagee 
which  was  giv^n  in   other  instructioni,   but  merely  advisee 
the  Juiry  that  they  were  not    confined  in  aseessinc  them, 
to   the  Talue   of  the  servieofl   of   deceased  until  ehe  would 
have  srriveJ    'jI.   the  bge  of   eighteen  years,   but  mif^t   ccn- 
sidsr   tiie   continuance  of  her  life  and  "benefits  to  be 
derived  therefroB  afterward.     Passing   on   the  sanie   instruction 
in  the  Liohteufatein   case,    thd   court  thc-tght   it  would  not 
be  ordsunderst ood* 

Couiplaint  is  also  mxdz  of  refusini?  an    instruction 
te   the   eff®ot   tlut   one  ja-ode  of   impe&chin«  a  witness   is  by 
showing  thet  he  iiae  made   "dlfferexit   and   contrsry  stateaients 
on    the  afone  point  on  former   occasions."     >.  careful  cuialyisis 
of   the   eviderice  reveals  no  substantial   contradiction,    or   such 
variation   in    hhe   witnesw*    Btate&ients  hh  might  rsc^sonably 
affect   the  jury*s   conclusions  and  eall  for  the  applicutxon 
ef  suoh  on  inatruction. 

Other  uinor  points  are  aade  but  are  not  of 
sufficient  merit   to  require  specif ie  attention*      In  no 
•T«at   could   they  be  deemed  reversible  error. 

We  think  there  should  be  a  remittitur  to  $5,000. 
iiven  thut   eun  with  accuoulKting   interest  up    to   ih&  time 
deceased  would  have  attained  her  majority,    would  give  » 
principal,   whose  annual  interest,    in   our   opinion,   would, 
in  aw  St  cases,    exceed  the  yearly  savings  of  the  average 
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fejbfile  WRKO   etmat  froB  which  sh«   could  b«  «x}>«ot«d  to 
fumlsL  pecuniary  aid.     j<ut  we  recogniz*    th«  difficulty  in 
eueii  A  c&s«   in    eatljBating  d&jriages   othorviee  than 
a.pproxlKat«ly« 

Ihere   is  nothing  in   the   record  to  Indicate  that 
the  deceased  would  hare  furnished  her  parents,    as   to  vhom 
alone  the  preeunption  of  pecuniary  loss  exists  -  for   there 
was  no  proof,    and  hardly  could  Ije,    of   course,    that   th« 
docer^sed  had  heen  habitually  nakinr;  financial  contributions 
to  her  collateral  kindred  -   any  greater  peouniary  aid  than 
would  be  realized  from  a  judgment  for  that  amount.      Hence, 
if   there  be  a  renittitur  to   $5,000  within   ten  days  froa  the 
fillnq;  of  this   opinion,    a  Judgment   for  thnst  amount  will  be 
affirmed,    otherwise  the  judgrapnt  will  be  reversed  with  a 
remanding  order. 

AFPI^J€3D  OM    RBKltTlTUR. 
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STAR  MOTOR  DiXtVSRY  CCMP^Y, 
a  oorporatlon, 

\     Appftjilsat 
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AP?1£>X  FROM 

CIRCUIT    COURT, 
COOK  COUHTY. 


Jia.   JUbTlCii  BAfiHKS  imLIVSRaD  THB  QPIHIOK   07  THS  COURT. 

This  appeal   ia  by  the  ^tar  Motor  Delivery  COo 
froB  a  ^udgnent  against  it  and  the  ChiOMgo  Rail^vays  Coi^any, 
far  1^,250  aa  dsaaageo   on  account   of  the  d&^ath  of  appellee's 
Anteatute,   a  ainor,    ei^^ht  and  a  half  years  old,    caused  by 
a  collision  of  appellant's  truck  with  a  Chieugo  Railway! 

We  have  already  considered  the  appeal  of  the 
latter   in  general  nuisber  23,808,   and  filed  an   opinion 
therein,    and  as  we   could  not   affirn  as   to  one  and  roTerse 
as  to  the  other  defendant  we  at  the  same  tisie  considered 
the  points  raised  on  this  appeal.     As  after  oonaideraticn 
of   the  points  raised  on  both   appeals  we  haTe  decided  to 
affirm  the  Judgment   in   Oc^se  of   a  remittitur  down  to   ;^5,00C, 
it  follows  that  ve  find  no  rerersible  error  that   cannot  be 
cured  by  remittitur. 

Two   of  the  points  urged  for  reTersal  here  were 
considered  in   the   opinion  referred  to,   naaiely,    the  «iuestiaii 
of  excessiTe  damages,   and  alleged  error   in  giving  «a 
instruction  which  was  complained  of  on   the   same  ground 
without  avail  in  Liohtenstein  v.  Fish  yumiture  Co.,   272  111. 
1«1.     What  we  have  said  in  the  other  opinion  on  these  points 
need  not  be  repeated  here. 
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Th«  points  urg«d  on   this  appeal  not   considered 
In  the  other  opinion  relate   to   the  giving  of   certain 
Instructions  and   the   refuaal   to  glTe  others.     We  do  not 
dees  the  ncti«i   of  the   court  with  respect   thtsreto  as 
erroneous . 

The  ooaaplalnt  ai^alnst  the  given   Inatructlons 
is   that   they  authorized  the  yerdlct  of  guilty  agalnat 
afpollant  on  groundu  of  negligence  not   dRuarged  In  tho 
dedaraticm,   nastsly.    In  one   of   them,    for  violation  of 
tho  statute  limiting  the  speed  of  notor  vehicles   in 
closely  "built  uy  sections   of  the  city,   and,    in  the  other, 
for  violation  of  a   city  ordinance  as  to   the  passing  of 
v^lcles.     There  watt  evidence   tending  to  show  a  violation 
of  hoth  the  statute  and   the  ordinance,      and   each  instruction 
complained  of   told    the  Jury  that   if  the  particular  violation 
vaa  the  sole  cause  of  the  action  then   the  Chicago  Hallways 
Co.  was  to  he  found  not  guilty.     Neither  instruction 
directed  a  verdict  against  appellant  upon  any  hypothesis. 

It   cnn  hurdly  be   questioned  that  the  Railways 
Co.     ^as   entitled  to  auoh  an  Instruction.     The  notornan 
h«d  J?,  right  to  aofiume,   until  the  contrary  appeared,    that 
the  driver  would  observe  "both  the  statute  and  ths  ordinance, 
and  if  he  waa  misled  by  palpable  violation  of   either,    and 
such  violation  was  the  sole  cause   of   the  accident,    the 
Hallwtiys  Co.,   would  not  bo  guilty*      In&sanidh,    too,    as  the 
Jury  were  told  by  other  Instructions  that  appellant   could 
not  be  found  guilty  except  upon  proof  of  tho  specific 
nogllgenco  charged   In  the  declaration,   and  the  Instr^Actions 
In  question  did  not  authorise  a  verdict  for  plaintiff,   we 
think  appellant  has  no  good  ground  for  oosqplalnt* 

Three  of  appellant's  refused   instructions  were 
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to  the  effect  thnt  in  determining  its  caee  the  Jury  had  ao 
right  to  oonuider  any  cridencc  offered  and   reoeired  on 
behalf  of  the  other  defendant.     No  pertinent  authority  is 
cited  to  support  this  proposition.     The  liability  in  such 
a  case  is   several  and  the  Jury  nay  find   either  or  both 
parties  guilty,    and  is  required  to   consider  all  of  the 
eridence  pertinent  to   the   issues.     The  eTidenee  which 
tends   to  exculpate  one  may  tend  to  inculpate  the  other.      If 
such  erldence,  however,    is  prejudicial  and  not  applicable 
to   the  other  the  Jury  way  be  so   instructed.     We  do  not 
think  the  Jury  was  misled  by  the   instructions  upon  the 
Isifues  amd  whet  could  be  properly  eonaidered   in   determining 
then,    or  th-»t   there  wns  any  error   in    the  refusing  or  nodifying 
of  any  instructions. 

In   c&.n9  of  a  rmiittitur  by  appellee  down  to 
$5,000  within  ten  days  herefrom  the  judgment  will  be 
ftffirK«»d,    otherwise     rcrersed  with  a  remanding  order, 

AFFIxlKKD  OH   IlSlilTTlTUR. 
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Appell«^i 
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Appeal   froai 

Htuiicipal  Court 


OUGAR  M&IZ, 

Appelant.  )  of  Chicago. 

MR.    JUdTlCifi  BAiOiaS    DJSLI VjiRi!.JD  THE   OtlNI(»I    OP  THJfi  COURT. 

This  suit  was  for  $72.15,    the  price   of  certain 
coniferous  plants   eold  by  appellee  to   appt'llant.      It  mis 
heard  without  a  Jury.     The  finding  and  judgment  were  for 
plaintiff.     The   only  point  rsised   on   the  c*ppeal   is  as   to 
tlio  woi^M   of  the  erldence,   which  was   conflicting  both  as 
to  the   character  of  the  plants   ordered  and  the   condition 
in  which  they  were  receired  by  ap  :)«llant .     Ko  queBtion  of 
law  is  preRented.      '^8  we  cannot   say  that    the  evidence  as 
abstracted  does   not   furnish  sufficient  ground  for  the 
court's  finding   of  fact  and  the  Judgment   entered  thereon 
It  ?rould  subserve  no  useful  purpose  to  det  il  the  points   of 
conflict,      '^e  think  it  enough  to  say   that  the  apparently 
worthlesB   condition  in  wf.  ich  the  goods  were  received  by 
defendant,    and  on  which  he  bases  his   defense,    can  reasonably 
be  attributed  to   the  unusual  delay   of  about  two  weeks   in 
their   transportation  by  freight.      But   defendant    ordered  thwa 
so  sent  sand  paid  the  freight  bill,    and  as   there  was   sufficient 
evidence  from  vhieh  the  court  might  find   that  the  contract 
was  for   delivery   to   to  currier  ao   defendant's   agent,    and 
that  the   condition   of   the  goods  wae   dxie  to  the  letter's 
neglect,    we  would  not  be  Justified  in  dinturblng  the  Judgment. 

ATFIRlfBD. 


5Sa  .A.I  SIS 


riii  •9t«»^iT»  «4i  #;9JU  itt«  ^•Jiiwo  vff  •h      .  b^iftsaft'Vf  at  «kX 

•4^  tol  liHffQ^a  i^!«>idil'^«  lisimjil  ton  amoh  hfr^OBifmdS 

am9ttlt  b»^9ittB  in»«sl»ut  •dt  Htm  tt>M't   to  arrlbfltl  a*t^u^v 

XX^c(»'7.A^ji  •f(^   i^kiii   v«  o^  fijk^MOOB^ri  sC/>iii{^  9>      .^fniXloM 

Xl(i^ao9u9^  cuto    ,99i»i9j»  eX.i  ■•s«d'  94  /folhv  no  bn;s   ,^f;al>n»)ttfc 

^oraiailltfD  e««  •fttt  um  baa    .iXicT  tsijii9t1  s^di  bl»n  bam  isfM  •• 

i9its3nrio  9d4  jt4t{S   jF>nlt  iiS:^ijn  i'vjro  »xU  dftlv^  liio^l  •ttobl'n 

bam   «^iv»(«  s'jnRbrtsluh  a«  t^l'itamBdt  oi   ^rnrxXftb  lol  lav 

%*tmJtml  mdi  oi  nub  e.w  mkoo-^  mU^   'to   noiiil>fioo  ecf^  imsii 

•OUiUYlA 


372     -     237^ 


4k  SUPPLY  COMShSY,    a   corpor^ti^, 


▼tA.. 


;fACOB  G.  LKVIWnrW.i 
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J'JfmAL   FROM 

MUHICIPAL  COUHI 
OF  CiaCACO, 


MR.    .nJSTICE  BhimSU  DiJLlVJBraD  '^Hi!  CPIllICH    C7  THSI   CCTJRT. 


This  appeal  is  from  a  judgRent  for  plaintiff  in 
{t  Buit  for  the  contract  price  for  cMitit£uoting  a  EidevuUc 
adjoining  r^ppellant*a  pr^ird&«K  in  Chiot^go.     A  jury  wnt 
waired . 

The   itole  dpf fttiee  wjlw   thtit   the  oide^alk  wue  built 
a  f ev  inches  v«ithin  the  line  fixed  loy  oity  ordinanocs 

pr«i8oribin£  a  penalty   for  violation   in   thi&  reepect  to  which 
appellant 
^/   might  \>c  Bu\jj0ct.     ^hile  It  appesrcd  that  'bcceuBe  of  con- 
flicting feurreys  in  tiiat  pcrti«n  of  the  city  the  lines   could 
net  V>e  definitely  f:«tal>lished,  yet   it   alec  appeared   that  the 
8idei?alk  vfs  laid  on  lineK  dcfeignated  by  the  city's 
authorised  agent,    rjid  also   in  line  with  a  previcusly  laid 
sidewalk  in  the  easie  block,   as,   under  the  ordinance,    could 
be  done  in   certain   circumstances  rei:&rdls3d   of  such  fixed 
line.    Mid  that   th<r  t-ork  ras   duly  e.pproTed  and  &,Qoepted  by 
the  city. 

The  theory  of   i.ho  defanae  vr-&   tlitit  on  grounds 
•f  pulDlic  poliov  apoeliant   is  not   oi)lig«d  to  pay  tho 
contract  price   if   the  construction  is  not   in   conformity 
with  the  requireni«nts  of  the   city  ordinances.     While 
there  were  no  propositicntis  of  law  or  rulings   that  presented 
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•««ll  a  queBtion  for  reriftir,   w  doubt  whether  defendant 
e«Q   taJce  a  position  whlcL  the   city  Itself  would  secBLingly, 
after  haTlng  induced  and  directed  eonstruction   en  said 
lines,    be   estopped  from  taking   if   it  attempted  te  enforce 
■uoh  penalty.      (See  opinion  of  thij   court,   not  yet 
published,    in   Gen.  iio.   23,120,   i  eopje   etc »  v.   Ihompeon 
et  eil.,    filed  March  la,    1916.) 

Appellant   uet   up   wau   nbaucioned  more   eubetantial 
defenaefi'   &nd  ww  do  not   think    Ihe  f«cta   tie  presented   are 
euoh  as  to  relieve  hiu  fron  liability  to  pay  the  price  he 
agreed  to  pay  for  the  sidewalk. 
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Appellet, 
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APPisAL  mou 

CIRCUIT   COURT, 
COOK  COUNTY. 


THK  city  of   CHICAGO,  / 

Appellet. 

Kt.    JUtJTICS  BARHSa   Dia.IVliHED  TKK  OPlWlOhi    0?  THE  COTTRT . 


ThlB  appeal   Is   from  a  judgment  for  damages  for 
personal   injuries  received  in   :«n   accident   on   one  of 
appellant's  streets,    a  hi^way,   near  its  northern   and 
beyond  its  paved  limits .     The   only  point  raised  is   that 
the  notice  giv^   of   the  accident  is   too   indefinite  as 
to  its  place  to  comply  with  the  statute  and  was   such  «■ 
Biisled  appellant  in  the  preparation   of   its  defense. 

The  essential  part     of  the  description  reads: 
'On  liiilwaukee  avenue  at   or  near  a  culvert  under  said 
highway,    said   culvert  being  about   200  feet  more   or  Iwes 
northwest   of  the  f rane  dwelling  house  then   occupied  by 
one  George  Vimdenherg,    located  on   the  northeast   eide  of 
said  l^llT/aukee  avenue  and  Icnown  and  described  as  No.  6401 
Mllwauicee  avenue,    said  house  standing  at  or  near  the 
intersection   of    said  Milwaukee  avenue  with  64tyi  avenue 
♦  *   «  ♦   City   of   Chicago." 

Milwaukee  avenue  rtme  northwest  from  its 
intersection  with  64th  avenue.     There  were  two   culverts 
in   that  vicinity.     The   distances   and   directions    to   them 
fro»  the  Vandenberg  house,    which  was   located   as   stated 
in  the  notice,    were-  only  approximately  testified  to. 
The  evidence  tended  to  show  that  the  two  culverts  were 
about  150  to  200  feet  apart  and  that  the  northern  one, 
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where  the  accident  happened,  was  aljout  due  west  or  alightly 
northwest  of,  and  200  feet  from,  said  house  and  that  there 
was  no  other  culrert  within  a  mile  north  thereof.   It 
follows  that  it  was  the  only  culyert  that  could  reasonably 
be  regarded  as  the  one  referred  to  in  the  notice.  The 
southern  tme   did  not  correspond  to  the  de!:icription .   In 
view  of  the  surroim dings,  distances  and  directions  disclosed 
by  the  evidence,  we  think  the  notice  designated  the  northern 
culvert  with  sufficient  accuracy  to  enable  appellant  to 
locate  it  and  not  mistake  one  further  south  for  the  place 
of  the  accident. 

While  appellant  in  support  of  its  notion  for  a 
new  trial  filed  an  affidavit  purporting  to  give  exact  and 
different  measurements,  we  naust  he  governed  by  the  evidence 
at  the  trial. 

The  Judgnent  will  be  aTfiraed, 
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rom  s.  hX^I', 


Appellee, 


▼8< 


ilWfimiOB.  COUAT, 
COOK  CrOMTY. 


MR.   JUijTICa  BAiiHJSS   Dii3*IVBRii;D  TITS  OPMICffi  OF  THS   CJOURT. 


This  Is  ft  creditor**  Isill  prooeedtng  based  on  section 

49,    chapter  22  of  our  iioTisod  •statutes,   which  proTldes  that: 

^'Ihensvsr  an   execution  shall  hare  boen   issusd  against 
tho  property  of  a  defendant,    on  a  judgment  &t  law  or  equity, 
and  shall  huTe  been  returned  unsatisfied  in  vit.olii   or   in 
p.'Tt,    Vx9  party  suin/?  out    guoh  execution  rray  flit   n  "bill   In 
4hanc_ery  against   sueh  deifendant,    and   oiker  pereon,    to   Cjoaqpsl 
the  discorery  of  any  property  or  thing  in  s.ctlon,   belonging 
to   the   defendant,"    etc* 

Coinpluinant  was  tlie  Judgiseni  ereditor,    and  sued  out  the  execution. 

Pefendunt,   Albert  J.   Oliver,    was   one  of   the  Joint  judgment  debtors. 

Ihe  bill  of   ooj^laint  contains  the  usual  allegations 
and  seeks  among   other   things   to  reach  the  alleged  interest  of 
said  Judgment  debtor  in  real  estate,    the  title  to  which  was  held 
in  the  name  of  defendant,      >;iisabeth  I.  Oj.iver,   formerly  his  wife. 
The   oase  took  the  usual  procedure  of  a  reference  to   th@  master, 
1^0  reported  aid  his  conclusion  from  the  facts  found  that  the 
oonToyance  of  s&id  real  estate  to  said  Elisabeth  I.   Olirer 
was   fraudulent   «.)»   to  o<>in|)lHinant   and  should   be  set   aside   as   to 
him  or  his  assignees,    and  that   the  judgment  reoovered  by  said 
Hart  should  be  decreed  a  Talid  and  subsisting  lien  upon  said 
real  estate  subject  to  a  certain  encumbrance.     The  report  was 
confirmed  and  a  decree  was   entered  accordingly. 

It  appeared  at   iiie  hearing  before  the  master   that 
after  the  beginning  of  the  suit  said  judgment  had  been  assigned 
to  Tred  H.  Atwood  and  ?rank  B.  Fease,    counsellors  f^r  esaflainant. 
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«nd  th«rdupiRi  defendant,   lilizalDttth  I.   Oliver,    declined  to  pro* 

cef*«i  with  he.T  defense,    conttrnding  that   the   ewit  had  abated  by 

reason  of  said  assignnent  and  the  failure  of  the  aiiBigneee  to 

file  a  aupplemental  bill  in  the  nature  of  an  original  bill  of 

reviTor,    and  she  aoved  for  a  rule  en  said  aesignees  to  file 

oueh  »  supplemental  bill.     A  hearing  of  the  notion  was  postponed 

in 
until   the  oonXns^of  the  Blaster's  report,    when   it  was   overruled. 

In   th<-'.  meant ime,    at   the    Huggeation   of   the    chancellor,    said 

asai^ee^    entered  their  appearanoe  in  the  cause  and   themselves  as 

security  for   coats   in  the  came,    and  consented  to  be  bound  by  the 

prooeedingn   '..herein,   both  those  taken   and  to  be  had,   and  any  deoree 

that  night  be  entered.     A  Krtion  to  strike  this  iastruaent  fraa  the 

files  was   denied. 

The  sain  point  raiaed  on  this  fjppeal  is  i&hether  on  such 

a  showing  of  the  rticord  it  wee   error  for  the  court  to  allow  th« 

proceeding  to   continue   in   complainant's  name.     v.!h£.tev«r  nay  be 

the  rule  of  equity  practice   in   other  oases  we  think  there  It 

sufficient  authority  for  holding  that  "by  reason  of  the  express 

provision  of  the   section   of   the   statute  on  which  the  bill  was  founded 

that   "the  party  suing  out  nuoh  execution*  way  file  the  bill,    th« 

proceeding  aiay  properly  be  continued   in  his  nawe .      It  was  expressly 

held  by  this   court    In  a  fimilnr   cpbo    (KerqhnntA  Bj^d^ .    laprovewftnt  Co. 

V.   Chicago  Excheng.e  Bldg .   Co.,    108    111,   App.   54)   that   a  defendant   is 

not   entitled  to  have  auoh  a  bill  dismissed  because  not  brought 

in  the  HRTces   of   th<»  partien    ^ho  it   alleges?  are  the  owners  of   the 

judgment.      In  Wrlker  v,   Mont g emery.    2»6   111.   344,    whore   it  appeared 

in  B   siniler  proceeding  that  the  cojEplainant'"who  filed  the  bill  as 

adr^inlBtrat^r  of  an   estate  had  been  dio  charged   as  sueh  administrator, 

the   court  eaid  "the  Judgments  were  rendered   in  favor   of   the 

ccir4>lalnant  as  administrator  and  the  executions  were  sued   out 

in  his  name  in  that   capacity*     «  «  *     The  complainant  had  a  right 

to  proseoute  the  creditor's  bill,   at  ht  did,   regardless   of  any 
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questlon  as  to  «ho»  h«  should  account**      It  wa»  also  said  theiv 
tliat  thr  dtfendr'.nt,   Dore,    (who  rtood  in   the   i>aae  relation  to 
that  ttttit  as  does  defirndimt  Elisabeth  I.   Oliver  to   the  case  at 
bar  by  boldin/r   thr,   title  tc  the  property  sought   to   .jo  reached) 
•was  not  deprived  of   any  righto   and  the  Judgiiionte   settled  the 
question  of  the  capncitj  in  wiiich  recovery  wwa  had."     iJo  nuestion 
is  mede  bere  pa  to  the  merits   of   the?   controveray,    any  defbnse  t© 
which  WPP  still  open   to  appellant,  Ulizubeth   I.   Oliver,   t/hether 
the  prooeedingB   continued  under  the   original   I'ill  or  a  euppleiriental 
bill    in    tho  nature  of  o  bill   -^f  reviver. 

It   ie  unnecessary  to  consider  the  propriety  of   the 
lUMllffiMtB*    appe$.rane«  in   the  record  as   It   in  no  way  affects  ths 
validity  of  the  decres.     Any  daoiger  of  being  called  on  again  to 
pajr    the  jud^jment   debt  is  removed  by  a  provimion   in   the  decree  for 
the  payiKent  of  the  prooee«ls  of   »ale,    after  certain  deductions 
for  fees   etc.,    to  the  olerk  of  the  curt   to  be  applied   to  the 
satisfaction  of  the  Judgment.     The  deorea  will  be-  affirraed. 


X    • 
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Appellee.  )    |^  -*-  -^    1  •  / 1  •     V>  O  O 

APPiSAL  FROM 

SUPiLRlOR   COURT, 


HSRMiOf  SCHtrzTTLi>S{   et   al.. 
Appelle^ts. 


COOK.  CniiKlY. 


SR.   JUSTICE  BAHifiiS  IMLIVEHJ^  THE  QPINIOK    OP  THE   COURT. 

This   is  an  appeal  from  a  final  ducreo  permanently 
enjoining   the  Super  in  t  end  tjnt   of  iolice  of   the  t:ity  of   Chicago, 
and   certain   of   its   subordinate  police  officers,    their   Buccessers 
and  all  persons  under  their  charge  and  directions,   from  interfering 
or   intermeddling,    without   "legal  process   and  warrant    of   law,"    or 
"legal  right   or  legal  ?rrlt, "  with  the  hotel  business   of   coaplainaat 
at  a  certain  leoation  in  said  city,    and  from  enturiag  and  trespassing 
upon   the  premises,    and  from  doing  certain   specified  acts  tending  to 
interfere  with  said  business.      <«hile  the   cuidie  cai&e  up   on  a  mot. i on 
for  a  preliminary  injunction,   by  agreement  of  the  parties  the   cause 
W!i.s  heard  in   open   court   on   oral   evidence,    and  the   court   deeming   that 
no  more   eyidcnce  would  or  could  be   introduced  by  either  party, 
entered  a  decree  staking  a  complete  finding  of  facts  and  enjoining 
appellants  as  aforesaid. 

^lle   complainant  produced  evidence  of  a  plausible 
chturacter  in   the  first  instance  to  show  he  conducted  a  mere 
hotel,    yet  'adrien   it    is  read  betwet^i   the   lines  after  production  of 
evidence  adduced  by  def  enduntu  ^e  are   impressed   tiin-t   coaq^lainant 
had  no  standing  in  a  court  of  equity  and  good  consicience,    but 
came   into   it  with  unclean  hands.     Kvidence  was   introduced  by 
appellants   tending   strongly   to   show  that   said  hotel  was   ooaducted 
as  a  house  of  assignation,   and  it  was  unrefuted  that   it  was 
patronized  by  prostitutes  and  others  for   immoral  purposes,    that 
persons  were  arrested  there  for  resorting   to   such  hotel   for   such 
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purpoeea,    seise  of  vhoa  vere  oonvioted,    tJid  on«   of  «hon  vbm 
perstitted  by  cozoplsinaiit,   after   conirietiOB,    to  resialii   in  aalA 
hotel,    and  another  of  vhon  solicited  patrons  for  the  house  fer 
Inaoral  purposes  while  rurminf;  an  elerator  therein. 

Appellee  conceded  theit   "had  the  eridenoe  belew 
shoved  that   ooiEpIainant  was   conducting  m  disreputa^^le  house 
or  a  house   of  ill-fane^    ih&  di^oree  should  imat  assuredly  haT« 
heea  reversed,    for  he  then  would  ttare  no  standing  in  a  court 
of  equity,*     We  oe.nnot  read  this   record  without  feeling  that 
cosTplaJjauat  wee  seeking  through  specious  appearances  ef  eon- 
ducting  a  l<^itlBete  hotel  to  tie  the  hands  of   the  pollee 
sfaiast   interfering  with  an  iaaK»raI  and  il}itgitia&te  bufiinees 
eon  due  ted  therein* 

^>e  sight  add,    too,    that  ^e  are  of  the  opinion  that 
if  defendants  exceeded  their  authority  and  were   in  fact 
trespass srs,    coss^lainant  had  an  adequate  remedy  at  l;^w.     The 
decree  will  be  rsTeraed  with  directions  te  difosiss  the  bill 
fer  want  of  equity. 
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C.   IRWm  MOfiMAil,,    tradlnl   rtc 
•t  alt,  \  / 
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i      APPEAL  PROM 


)  COUNTY         COURT 

) 

)  OF     COOK  COUNTY. 


\ 


Appell&ntis . 


m*   JUoTlCM  BARNBii    DKLIV(K.<D  THiS  OPISI^^    OP  THl  C   TIRT. 


Appellee   la  a  manufacturer  of  'boilers,    radiators 
and  haatinfc  supplies.     Appellant  Honnan   ia  a  local  Jobber 
in  that  line  who  bo^jigtat  of  appellee  and   sold   to   contractors, 
amon~   them  appellant   Hroim .     Hither  in  payment  or   »8 
security  for  the  indebtednese   incurred   in   certain  of   sueh 
transactions  Brovn   gave  his   two  notes   to   Norman,    who,    in 
turn,    endorsed  and  trfmsmitted   then  to  appellant,    and  the 
latter  brought  this   suit  u  on   then^  agc<inct  Brovn  as  maker 
and  fiorman  as   endorsar.     Ihe  court  directed  a  Tordiot  for 
plaintiff,   which  is   the  sole  matter  complained   of   on  this 
appeal. 

Under  the  general  isc^ue  appellants  sought  to 
shew  defects    in   said   goods  by  viny   of   recoupment,    baaing 
their   claim  on  tun   implied   warranty  that  the   r  rtlcles  were 
znade   in   n    rv'orloaanlilce  menner,    of  good  mat eri;  1   and  were 
adapted   to   the  purposeo   for  iriiioh   they   are   to  he  used,      Hn 
far  aa  I'^rown   is    concerned   thie   <!ol*€mao   ncH.*.ld   .not   bo  made, 
there  being  no  privity  of   contract  betTreen  him  and 
appellee.      Demands  to  be  set   off  munt  be  mutual   anf.   between 
the   same  parties.      (Buchanan  t.   Igeisaer.    105   111.   638.) 
The  evidence   showed   that  Brown's   contract   was  with  Norman 
Ar»d  not  with  appellee. 
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If  tha  defense  was   optn  to  Norzaan  the  •vld«ice 

fulled  to  ohar  that  he   Buatn.ined  oth^r  than  mere  nominal 

danages  by  reason  of  the  hrench  of  laplled  warr^mty.     A« 

said  in  ^udhama  t.   C'TraJi.    109   111.   4'6,    where  dofendnnt   sought 

to  rcco^   for  broach  of  contract     • 

"v.'iiile  *  «  •  thero  can  he  no  queotlon  ri  to 
appeiiu/it'e  right  to  recoup   in  this   case,    to  the 
oxtexii  warranted  by  tho  proofs,   yet    It   in  manifest 
the  allowance  of  merely  nominal   duoiagee  being  &11 
that  he   is    entitled   to,    ivoild  make  no   appreciable 
difference  in   tiie  luaount  of  tlit  jadtvBtiit*     iv  cjcnt 
thfj  one  way  or  the  other  would  certainly  wake  no 
practicfel  difference,    and  the  maxim,    de  Binimis  non 
curni;.  1gx»    applifts." 

Brown  sought  to  shoir  certain   danraritea   occasioned 

by  the  cost  of  remedying  alleged  defects.     But   it   appeared 

from  the  eTidenc*  that  Horman  gure  special  notiee  In  his 

catalogue  of  the  gocds  that  "Jformen  boilers  are  fruoranteed 

only  to   the  ext^^nt  of  fumiihlng  new  castings  for  any 

found   to  be   defcctiire  In  n  anuf  scture, "  and  th»t  Formsn 

replaced   certain   eastings,   but   the  value  ther«of  or  damage 

to  Sormaxi   ie  not  we-ie  to  appear  in  the  ovidenca.      Assuming 

his   right  to  recoup,    there  was  no  eridencc  upon  which  to 

predicate  a  definite  amount  for  recoupment  and   therefore 

nothing,    except   the  fact  of  nominal  diiinnges,    for  tho  jury 

to   conwlder.     Under  such  a  state  of  the   record  we  shall 

affirm  the  jua^ment. 
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COLUiBlASf   BANK  KOaJB   COltf  AKY,  /    ) 

a  corporation,  /     ) 

Appelloe.         /      )     M'^f&AL  mOU 


T«. 


) 


MUHICIPAL  COURT 
0¥  CHICAGO 


ROBniaT   J.   KBRR,        4_ 

Appoll^t 


MR.  JU;iTICi!;  BAfUTBS  DiiiLIVKRS!)  THE  OPINION   OT  THE  COURT. 

This  appeal  reats  on   questiona   of  fact.     Only 
two  wore  raised  by  the  pleadinge,   namely,    (1)   whether 
the  contract   of  the  plaintiff   conqpany  for  the   engraving 
of   atock  certificates  by  it  was  made  with  defendant 
(appellant)   personally  or   as   rgent   of   the   corporation 
named  in    Ude   certificates  he  ordered;      and   (2)  whether 
there  was  a  stated  account  between  plaintiff  and 
defendant,    the  action   for  the  priee  of   the  certificates 
being  based  both  on   the   contract  and  a  stated  accoimt. 

Tho  Jury  found  for  plaintiff,    and  after 
reading  the  abstract  we  think  the  verdict   is  supported 
by  a  preponderence  of   the  evidence.      While  there  were 
only  two  witnesees   to  the  roaking   of  the  oral   contract, 
plaintiff's  manager  and  the  defendant,   who  disagreed  as 
to  the  exact  language  employed,   yet  defendant 'b   claim 
that  he  was  acting  :-a  agcoit   for  the  eorporution   cannot 
be  justified  in   the  face  of  his  admissions   tonding  to 
support   the  fact  that  the   comp&ny  had  not  been  organized 
or   chartered  at   the  time  he  gave  the  order.     His   claim 
that  he  was  acting   as  its  agent  is  not   tenable  under 
such  a  state  of   facts,    for  the   company  was  not  in 
existence.     He  may  have  represented  its  promoters  or 
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organizers,    but  he  did  not  purport   to.     The  Jury,    there- 
fore,  vas  justified  in  acc^ting  plaintiff's  version  of 
the  transaction  vhioh  rendered  defendaat  personally 
liable. 

Besides,   defendant  also   rdaiitted  that  the  hills 
for  such  engraring  were  mailed  to  him  in  his  nane  and 
received  by  him  without  protest.     The  bills  thus  presented 
were  for  #300,    the  price  agreed  upon  unlesa   defendant  was 
disappointed  in   the  prospective  company,    in  which   oaoe  the 
price  was   to  be  $275,    which  was   the  amount   of   the  verdict 
and  Judgment.     Plaintiff  did  not  express  disappointment 
until  long  after  the  bills  were  rendered.     Under  such 
ciroumstancao   the  fact   that   they  were  rendered   for   $300 
did  not  make  them  any  less  a  stated  ace -'unt .     But  the 
evidence  sustains   defendant *8   liability  on   the   contract 
regardless   of  the  question  of  a  stated  account. 
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RILBY  CUT   STOHiS  COMPAITY, 
a  corporation, 

Appellee, 
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TS 


CaCIL  S.  BRYAN, \  /  ) 

l|ppellant. 
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PJfiAL  FROM 

UDMICIPAL  COIRT 
07  CHIC;\GO. 


MR.   JUSTICS  BARKB8  IWSfc^VBRD  TKB  OPINIOJ   OP  THB  COURT, 


Appellee,    an   endorsee,   brought  thie  suit  against 
the  Storm  Lake  Vausolexim  Co.,    as  the  aaker,    and  appellant 
C.  E.  Bryan  as  endorser  of  two  promissory  notes,   payable 
tt  the  order  of  said  Bryan,    and   endorsed  ty  him.     Said 
eoiq>any  was  dismissed   out   of   the  case,    and   on  a  trial 
without  a  jury,    the  finding  and  Judgment  were  for  plain- 
tiff against  defendant  Bryan.     The   only  defense  set  up 
in  the  affidavit    of  merits  Wi^s   an  agreement  to   the  effect 
that  appellant  was  not  to  pay  the  notes  he   so  endorsed 
except  from  collections  on   certain  contracts.     «>hile  such 
a  con t elisor aneous   oral  agreement  was  disputed,   nerexthelen 
such  a  defense  to  a  note  absolute  on  its  face  is  not 
arailable.      (See  achulta  v.  Meyer.   181  111.  App.  335,    and 
oases  there  cited. 

The  other  zriatters   insisted  upon   and  argued  were 
not  put  in    issue  by  the  pleadings  and  hence,    even   if 
otherwise  tenable,   are  not  open  for  consideration.     The 
Judgment  will  be  affirmed. 
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MR.  juJiTiCii:  BAJorsa  iMaiVi^  uD  Ttti?;  qpihiok  op  this  codrt. 

Appellee's   suit  was  for  a  balance  claimed  to  be 

due  for  whiskey  sold  to  appellant,    and  for   >^'100  loaned   te 

her  at  her   special  instance  and  request.      In  her  effidarit 

of  defense  she  denied  being  a  party  to  »ny  suoh 

transactions.     Kridenoe  was  heard  tending  to  support  both 

contentions,   but  at  the  close  of  all   the   evidence  the 

court  inetruetod  the  Juiry  to  render  a  rerdlet  for  appellee. 

The  ground  for  such  an   instruction  does  not  appear   in 

the  record  but   it  is   stated  in   the  arguments   that   it  was 

baked  upon   the  ground  that  as   the  license  for  the  saloon 

where  the  whiskey  w  s  ordered  and  delivered  was  in 

appellant's  name,   and  the  |100  was  loaned  to  pay  for   the 

license,    she  was   estopped  by  the  ordinance  providing  for 

such  license  from  denying  that  she  was   the   owner   of   the 

saloon   and  liable  for   such  loan  and  for  goods  delivered 

there  on  suoh  orders,   whether  made  by  her  or  not.     The 

ordinance  referred  to  net  being    m   the  record  we  liave 

no  Judicial   knowledge  of  it*     But  whatever  it  was  we  cannot 

assume  that  the  ordinance  attempted  to  establish  a  rule  of 

evidence  that  would  preclude  defendant  from  showing  who 

were   the  actual   parties   to   t^e   alleged   loan  and  orders,    • 

the  real  Biatters  put   in  issue  by  the  pleadings,   upon  which 

there  was  an  unquestioned   confliot  of   evidence,    requiring 

submission  of   the  case  to  the  jtiry.     For  error   in  directing 

D.       a  verdict  the  judgment  will  be   reversed  and   the   cause 
remanded*  T>-»>^r»!»T35-oTr)   jvwt)  nw»ir^2,ynTi>T)^ 
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Ap9«al  frttm 

i/imicipal   Court 

•f  ChieA^o. 


Appellauprt* 


MR.  JUSTICE  BARIBB  fiXLIVKRi^  THE  GPIDION   Of  TRS  COURT. 

Plaintiff   (appellee)   sold  defendant   (appellant) 
200  barrels   of  rye  flour  at  $5.40  per  barrel.     The 
original  order  was  nodifled  so  as   to  give  defendant   the 
right  of  in^'pection,    which  he  axercised  shortly  after 
delivery.      Claiming  therefroM  that   the  flour  was   "old, 
had  bugs  and  worms  and  no  strength*,   he  notified  plain- 
tiff to  remove  it.     Plaintiff,    after  repeated  requests 
80   to  do,    reaaored  the  flour,    resold  it  for  less  than  the 
contract  price,    brought  this  suit  to  recover  the  difference 
and  certain  expenses,    and   obtained  the  Judgment  appealed 
from. 

The  flour  was   sold  by  sample  and  plaintiff's 
proof,    if  not  when   it  first  rested,   did,   when  finally 
submitted,    tend  to  show  the  flour  delivered  corresponded 
to   the  sample.     Thereupon  defendant   submitted  his  proof, 
thereby  waiving  his  previous  motion  for  a  directed  ver- 
dict.    His  proof  tended  to  show  that   the  flour  was   old 
and  contained  worms,   hugs  and  weevils.     Plaintiff  rebutted 
with  evidence   tending   to   show  not    only  that  the  flour  had 
been  milled  less  than  four  months  when  delivered  --  not 
long  enough  under  existing   cireumr.tanoes,   as   shown  by  the 
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eridence,    for   the  derelopBcnt  of  •uch  conditions  —  but 
th«t  exaainations  and  inspections  of   the  flour  aftsr 
delivery  t'^  defsndant  showed  that   it  was  in  good  condition 
and  not  so  infected. 

There  was   thus  presented  a  question  of  fact 
as   to  the  condition  and  quality  of  the  flour,    which  required 
submission  of   the  case  to   the  jury  and  which  they  decided 
in  plaintiff* 8  favor.     Appellant's  motion  for  a  directed 
verdict  made  at  the   close  of  all   the  evidence  was  therefore 
properly  overxniled.     As  it  is  net  specifically  argued 
that  the  verdict  was  against   the  weight   of   the  evidence 
we  need  not  analyse   it,    deeming  it   such,   however,    as  would 
not  wariant   interference  with  the  Jury*8   conclusion. 

Coaplaint  is  made  of  the  prejudicial  effect 
of  certain  eviaoace  that  was   stricJcen  out  because  not 
connected,    relating   to   other  sasqples  of  flour,    and  also 
of  certain   evidence   received  tending  to  show  a  delay  of 
delivery  at  defendant's   instance  and  at  a  time  when  the 
market  price  of  flour  was  declining.     We  think  neither 
matter   sufficiently  prejudicial   to  warrant  a  reversal* 

The  only  other  error  urged  is  the  giving  of 

the  following   instruetien;. 

*The  cnurt  instructs   the  Jury  that   the 
defendfint  has   Bet   up  t>utt   the  flour  delivered 
to  him  was  wormy  and  not  fit  for  use,    and  that 
the  burden  of  proof  is  upon   the  defendant   to 
establish  these   facts  by   a  preponderance   of 
the   evidence,    and  if  you  fimd  that   the 
preponderance  of   the  evidence  as   to   these  facts   is 
in  favor  of  the  plaintiff,    or   is  evenly  balanced, 
then  your  verdict  should  be  for  the  plaintiff •** 
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W«  do  net   think  it  ^as  error   to  glre  the 
instruction.     Defendant   relied  on  an  affirnatlYe  defense, 
namely,    that    the   flour  delivered  wee,    as    stated   in  his 
affidavit   of  defcnee,    "wormy  and  full  of  worm  casts". 
The  hurden   of  proving  euch  defense  rested  on  defendant. 
The  burden   of  proving  the   contrary  did  not  rest  on   the 
plaintiff*     The  plaintiff  of   course  was  bound  to  prove 
its  case  by  a  preponderance  of   evidence,    including 
delivery  of   flour  of  the  quality  it   contracted  to   eell, 
■ad  the>  record  shows   that   it  asauned  such  burden.      It 
was  not  bound  to  prove  the  negative  of  an  af  iriFBtive 
defense  by  a  preponderance  of  evidence.      (Richelieu 
Hotel   Co.  V.  Mil.  i^cagpment  Co..   140  111.   248;     a,gbers 
V.  JSgbers.    177   111.  82.)        We  think  the  judgment  should 
be  affirmed. 
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Appcilae, 

APPEAL  FROM 

KUHICIPAL  COURT 

*•  /  }  OF  CHICAGO, 

CHAHJJSS  R.  BAtTERDOHP, 

\        / 
MR.   JUaTICii  liATCEKTT   Oi£LIVii2li,D  THB  OPINION   OF  THB  COUHT. 

On  Maroh  9,    1916,   appellee  Woodworth  sued 
Pr.  Beck  &  Co.,    a  corporation   in  the  Municipal   Court  of 
Chicago  for  moneys  due  for  salary  and  commis&ion . 

On  the  eaae  day  the  necessary  affidavit  «*s 
■ade  and  an  attachment   in  aid   issued.     The  summons  was 
served  on  a  number  of  the  dchtors   as  garnishees.     These 
garnishees  ansvered,    admitting   their   indebtedness  to  the 
defendant,   but  alleging  that  prior  to  the   scrTice  of   the 
writ   the  accounts  had  been  assigned  to  appellant,    Charles 
R.  Bauerdorf  and  the  garnishees  notified  thereof. 

The  defendant  was  a  lew  York  corporation.     On 
the  day  the  suit  was  begun   in  Ohlcsgo   it  was  duly  adjudged 
a  bankrupt  by  the  courts  of  New  York. 

On  motion  of  the  garnishees,   appellant  and  the 
trustee  in  bankruptcy  were  made  parties  to  the  suit. 
The  trustee  in  bankruptcy  did  not  appear  or  make  any 
claim  to  the  funds. 

Appellant  Bauerdorf  filed  an  intervening  petition 
in  which  he  claimed  the  accounts  due  from  the  respective 
garnishees  by  assignment  to  him  in  writing  for  a  valuable 
consideration  on  March  2,    1916,    as  collateral  security 
for  loans   in   the   sum  of  #51,000. 

The  plaintiff  in   the  attachment  suit  answered 
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the  interyenlng  potition  with  other  matt ere  alleging  that 
the  pretended  assignment  was   without   consideration, 
fraudulent  and  void  and  was  made  for  the  purpose  of 
placing  the  property  of  defendant  beyond  the  reach  of 
its  creditors* 

The  case  waa  tried  by  the  court  withftut  a  jury. 
Judgment  was   entered   against   the  defendant    corporation 
for  the  aaount   of  plaintiff's   clai»  and  the  court  found 
that  the  judgment   creditor  was   entitled   to   the  accnunts 
as  against   the  intervening  petitioner. 

Propositions  of  law  were  not   submitted  by  either 
party,   nor  do  findings  of  fact  appear   in   the   record. 

The  assignment  under  which  appellant   claimed 
these  accoimts  was   Introduced  in   evidence  and  appears   to 
have  been  executed  and  delivered  on  the   2nd  day  of  March, 
1916.     It   is  absolute  on  its  faoe,    the  consideration 
therefar  as   stated  being  $51,000.     A  schedule  of  accounts 
assigned   showed  a  total  amount    of    $56,540.03, 

At  the  time  the  assignment  was  executed  snd 
delivered,   7r»  Beck  &  Co.  did  not  receive  any  money  from 
the  intervening  petitioner.     However,   for  about  two 
years  Bauerdorf  had  been  acting  as  trustee  for  certain 
stockholders  of   the  defendant   corporation  who   advanced 
money  needed  by   the   corporation. 

The  original  transaction  was   entered  into  on 
September  14,    1914,   lAien  these  parties  advanced  #41,000 
to  the  defendant   corporation  for  which  demand  notes  were 
executed.     At  the  same  time  an  asijignment   of  certain 
accounts  of   the   corporation  was  made  to  Bauerdorf  as 
trustee.     Though  absolute  in  form,    the  assignment  was. 
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in  fact,  for  the  purpOB*  of  securing  the  payment  of  the 
indebtedness.  f[o  notice  wau  given  the  debtors  of  the 
aasignmtmt.  The  accounts  were  collected  in  the  usual 
way  "by  the  corporation  and  the  proceeds  thereof  used 
by  it.  Upon  the  ledger,  however,  there  appeared  upon 
the  pages  showing  these  accounts  the  letter  "A"  which 
was  meant  to  indicate  the  ausignment. 

After  the  original  loan  of  #41,000,  an  additional 
loan  of  ;^10,000  was  oade  tmd  another  list  of  accounts 
assigned  to  Bauerdorf  to  secure  its  payment.  The  assignment 
under  which  the  intervening  petitioner  claimed,  was  the 
last  of  a  series  of  similar  assignments  of  accounts  made 
upon  the  same  consideration  and  to  secure  the  same  indebt- 
edness* 

Appellant  contends  that  the  last  assignment  was 
a  substitution  of  other  securities  for  those  originally 
given  which  the  parties  had  a  right  to  make;   that  as  the 
assignment  was  prior  to  the  commencement  of  the  attachment 
suit,  the  right  of  the  assignee  was  superior  to  that  of 
the  attaching  creditors. 

We  may  accede  to  the  first  contention,  but  not 
to  the  second.  The  assignments  under  which  appellant  olaiwi 
were  absolute  upon  their  face,  while  in  fact  given  as 
collateral  security,  -iuch  assignments  are  constructively 
fraudulent  and  void  as  to  creditors.  Beidler  v.  Crane.  135 
111.  92;   Clark  v.  Harper.  215  111.  24;   statutes  of  Fraud 
ik   Perjury,  Chapter  59,  Section  4;   Best  v.  Fuller,  185  111, 
43.  Appellant,  therefore,  coiad  not  successfully  claim 
title  thereunder  as  against  the  attaching  creditor. 

Ths  judgment  of  the  Municipal  Court  will  be  affirmed 
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A|9p«lX«atc  b«r«,  plAiEtiffa  bt;letr»  broi:^t  raplnrim 
t©  ftscover  &D.«»  kcgui  a&ka,    \19ic,   4i  cylinder,    5  V'AiiS-eftfi^*) 
fauxcasie~ui:.i;  ttoria^  cux,     'ii»u  court  fu^^u  thfit   tU«?  ri^i  ol" 
p^'Oj^eriy  si^e  not.  JLr.  yXuiuxitVft  eoiu  ^iiucrdd  Jttdgsidmt  for 
t^()  returr^  oI   it  to   Uut  detvndsax  end  for  di»JKi£e&. 

44p;;«dXimts  ucc  6  t^cvfaXtaercldlf  tinf,&i,&&  in  the 
«<ut<»i^o\}iie  Itieindsii  t.t  i^yrca  Ce&ver  i»  the  ettvt*  ef 
M^(;hi£iia.     ^ibei't  DeVtsord  and  iien*/  lJ«fe«rd  aiec  own  ur^A 
operfei«  «i  i2&jt.i.  tli4:x-e.     Efilft%li  l>«i.'eer£,   &  brothttifr^,    *tm 
ibQ  l;ookk«6yiir  for  pIfiiBtlff&   to  th«  ^ifMiioljlle  ¥u»lrvei^R* 

Appellee,   ^nxeuAhuX,   purehuti^a  the  f;iitcueot)l]L« 
in  qud&iiim  in  ChiCHfiG,    i.llLti&i.*i,    fron  tme  vOlw  M.   Cr«ll, 
Tha  tri:iX  c-MJCt  found  &«  a  rmtt«ir  of  f^et  tbi»t  he  viB^i  a 
simiM  fl4«  purdlib»er  of  th^i^  car  for  v&lutt,       i\ppo.\iAnia, 
howiiT«X',   tfoaitsnd  th^t   %ke  Bumey  ¥^itl;  wMoh  th«  aer  tr^s 
purtUi&kifed  «r&s  thuire;      thiiv   the  car  ct^m  Into  poBKcasion 
(»f  CrttlX  au  ih«i.ir  a«,unt;      ilmt  oa  uoaouat  of  hia  fraudulent 
conduct^   thay  ^riov    la  th<j  suie  of   Uic  ear  to  defenu'^jit, 
H^aea,   revoked  Crell's  ngancy;      that  Crell   thereupon  ran 
mmmy  with  the   car  and  disposed  of  it  under  circuMStaneeii 
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vhieh  aaounted  to  eoadtzzlement  or  larceny  and  they  urg« 
that  CraXl   oould  not  therefore,    ^ive  tc  Haneo  r.  tf^ttisT  title 
than  he  had. 

On  the  other  hand  appellee   nontende   th«t  the  legal 
title  to   the   car  was   In  Raleifh  0.  DeWeerA  ry><!  Joiun  V.   Crell, 
either  jointly  or  as   copartrerej      that  Ot«11,    therefore,   had 
a  right  as  a  member  of  thle  partnerahijj,    er  «.e   e  jcint  ouner, 
to  diepoae  of   it  and  that  the  purchReer   in  ;^0Qd   feith  and  for 
value  would   take  it  free  and  clear  of  |)l?«intlffs»    erjnltiee. 

It  appears  fro«  the  eridenee  that   Crell   cair<s   to 
plaintiffs*   parage  et  Byron   Cent*r,    ]fichigan«    3«pt3rr"b«r  7, 
1916,    and   sugfreeted  to  tbei«  a  ^lan  "by  which  it  wan   claimed 
it  would  be  made  po8«iblo   to   nurchase  these  Rn(S^l   earn   nt   a 
price  lower  than  th-it  UQually  giren  to  dealera.      *.3  n  result 
of  his  repreoentatinns  it  w.iw  «i»reed  thet  ilaleish  0,   !>eW«erd 
should  accompwny  him  to  Detroit  for   th*?  prtrpoa©  of  buying  two 
of   the  C(*ra.     Rtt3.elgh  0,  BeWeord  and  John  M,  Crell  went   to 
Detroit  and   opened  negotiations  with  the   officials   «f  the 
Kei^al  Voter  C«ir  Company  for  the  purchase ,     The  -plan  -rna  to  get 
a  reduction  by  taJcine?  out  a  contract   of  a{!jency.     Buch  a  contract 
was  negotiated  and  si/med.      It  abeifTied   to  ^lohn  l^.  Crell  and 
Raleigh  0.  Deweerd  territory  in  vyt^leh  th^'y  ??(»re  to   cpnrate 
as  agents  of  the  company.     Thifl  territory  or  e  part  of  it 
had  already  been   assigned  to  ono  ?*iller,   but   through  Crell 's 
endeavors,    Miller  W9s  persuaded   to  forcfo  bit-;  ripjbta. 

An   invoice  of  the  nar  deted  December  11,    1916, 
was  from  the  Hegal  Motor  Car  Company  to  "R.  C.  BeWeerd  and 
Crell".     The  records   of   the  F.egal  Motor  Car  tios^any  showed 
the  sale  of  the  ear   to   "DsWeerd  and  Crell."     The  car  order 
was  *ship  to  R.   0.  DeWeerd  sAd  John  M.  Crell."     The 
correspondence  with  rr<7ard  to  this  and  ether  csrs  whieh  were 
purchased  under  the  arran/fyement  was  addressed  to  "BeWeerd 
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aad  Crell"  ut  Bjrtn   Center,  Mlchigwti.  Plaintiff e  receired 
the  mail  at  their  bank  and  knew  that  the  buoineos  wcvs  being 
conducted  under  the  name  of  BeWeerd  and  Crell,  The  contraot 
for  the  r.{;ency  was  in  fact  signed  by  Crell  in  the  name  of 
himself  and  Rwlcigh  0,  Defeerd,  and  nhile  Crell  took  the 
leading  part  in  negotiations,  it  is  clear  that  Raleigh  0. 
D«Weer4  who  was  present  could  not  have  misunderstood  the 
nature  of  the  transaction  and  it  is  also  clear  that  the 
plaintiffs  knew  and  understood  it. 

It  is  true  that  the  check  which  paid  for  the  car 
was  plaintiffs.  They  furnished  the  consideration.  They 
further  gare  to  Crell  th«  right  which  he  from  time  to  time 
•xorclsed  to  draw  upon  them  for  $20,00  per  week  ^11 e  he 
waa  giving  hio  endeavors  to  the  natter  of  securing  agents  in 
the  territory  assigned,  and  to  the  es.le  of  automobiles 
therein.  Nevertheless  the  facte  show  that  while  plaintiffs 
furnished  the  con si deration  for  the  purchase  of  the  cir, 
the  legal  title  thereto  was  with  their  knowledge  and  consent 
placed  In  Raleigh  0.  SeWeerd  and  John  M.  Crell. 

In  an  action  of  replevin  the  plaintiff  must 
recover  on  the  strength  of  hia  own  title  and  not  on  the 
weakness  of  thst  of  his  adversary.  Davidaon  v,  Waldron.  31 
111.  120.  The  holder  of  a  mere  equitable  title  cannot 
maintain  replevin  against  the  holder  of  the  legal  title, 
or  against  one  standing  in  the  position  of  a  bona  fide 
purchaser  for  value  from  one  hol<ling  the  legal  title. 
Fawcett  v.  Osborn,  32  111.  411. 

If  it  vere  true,  as  appellants  contend,  that  Crell 
stole  or  embezzled  the  cex,  or  if  he  wore  simply  the  bailee 
thereof,  the  rule  for  which  appellants  contend  would  obtain. 
He  could  under  such  ciroumetances  give  no  better  title  than 
that  which  was  in  himself;   but  the  court  has  found  afa  a 
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fact  tliat  the  legal  title  wae  in  Crell  and  DtWeerd  and  «• 
ere  xaiatle  to  ssy  th»t  the  finding  la  contrary  to  the 
eTidcncc.    It  fellaife  thct  Crell,  holding  the  legal  title, 
wsB  able  to  transfer  to  the  defendant,  eund  that  the  defendant 
f.e  a  honf.  fide  holder  for  ralue  took  the  legal  title  free 
•Bd  olecr  of  plaintiff  a*  equitiee.    Where  one  of  two 
innocent  peraona  nuat  suffer  for  the  wrone  of  »  third,  the 
lota  oust  f&ll  on  him  vrho  enabled  the  third  peraon  to  conmit 
the  frsud.  Thic  plaintiff a  did  by  pl&clng  in  Crell  the 
legal  title  to  this  (mtOBobiXe* 

The  judjjmcnt  of  the  Municipal  Court  will  be 
affirmed . 

AFPIRHP.D, 
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IDWARD  ASBOTT  mZARB,    by  HenM|'  ) 

B«ard,  hi»  nfxt  friend,        £  ) 

AppCLlea,  )  Appeal  from  Circuit 

▼•\  /  i     Court   of  Cook  County, 

MART  R.  PR»aCOT%  et  al.., 

ippeli«jit8.        ) 

MR.   JU3TICS  MATdllpf  DsELIVKRSD  TH2  OPINIOS    OF  TJTB   COURT. 

This   is  &n  pppeal  from  a  deoree   construing  the 
laet  will  »nd  teetament  of  tiartha  ^«  Hill.     The  bill  was 
brought  by  F.dfrard  Abbott  Beard,   a  niner,    eh©   ie   the 
grandchild  of  U&ry  R.  Fre/jcott,   ene  of  the  appellant*. 
ftaid  Mrry  H«  Presoott   is   a  sister  of  the  said  testatrix 
and  a  beneficiary  under  said  will* 

The  will   in   question  was   executed  on  the  21st 
day  of  JsjQuary,   A«   i:.  1915.     The  testatrix  died  i^ugust 
4th  of  the   sane  year.     Her   lost  will  and  testcurent  was 
admitted  to  probate  on  September  15th,    following,     'ihe 
coicplainant  was  bom  on  the  ^.7th  day  of  April,    1916. 

The  will  e.ftGr  the  payment  of  debts,    dSTised  all 

the  rest  end   re&ldue   of   the  eutate  to  trustees  therein 

naned  to  bo  held  upon  certain   trusts.      Clause  10   (which 

is  the  part   construed)    directed  that  after  the  payment  of 

expenses,    said  trustees  should  pay  eaoh  and  eyery  year  the 

income  from  the  remainder   of  the  estate  as  follows: 

■    (a)     The  net   inoone  from  one-half  of  the 
rest,    residue  p.nd  remainder   of  my   estate,    to  my 
sister  k'ary    ■. •  Prescott   and  her   children  end 
grandchildren,    in  the  following  proportions:    one- 
fourth   thereof   to   Dt'id  Mary  R,  Preecott   for   lifej 
three-f  curtbs   thereof  to   the  livin^g   children   rmd 
grandchildren  of  uuid  UvTy  R.  Preacott,   p^ir   capita 
and  not  per  stirpes.        ******    ,»• 

The  question   is  whether  the  complainant  who  was 

bom  subsequent  to  the  death  of   the  testator  is  entitled 

to  share  in  the  distribution  of  the  net  income  annually 
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a»  ft  greadchild  of  aftid  Mary  R.  Preucott.     The  trial   court 
decreed   that  he  was   so   entitled   In  til  rcBpects  the  eadie  »• 
If  he  had  been  bom   in   the   lifetime   of  said  1,'artha  B,  Hill 
and  had  been   living  at    the  time   of  her  death. 

It   la  <mly  eleiBentary  to  aay  that   in  caaea   of 
this  kind  the   intention  of  the  testator  auet   control  where 
It  doea  not   eontroTort  positive  rules  of  lanr.         Was  it   the 
intention  of  this  testator  to   Include  appellee   in   the 
distribution   of  her  bounty?     Appellants  say  thjit   the  decree 
wholly  disregards  and  givea  no  roeaning   to    the  word  "living*; 
that   its  usual  BManing  is  equivalcmt   to   "living  at 
testatrix's  death*;      that   it  waa   inconvenitnt  for  the 
testatrix  to  'lesignate  the  fourteen   children  and  grandchildren 
of  Uaxy  H»  Preacott  by  nonie;      that   she,    therefore,    iescribsd 
them  as    "the  living   chi),dren  and  grandchildren   of  said  Uary 
H.  Preacott";      th.-t  this    intention   is  also  indioated  in 
thfit  remembering  in   this  will  similarly  the   children  and 
grandchildren  of  Mnrgret  f .  Hill,   who  were  few  in  number, 
they  were  described  by  name. 

We  are  not  convinced  by  these  suggestions .      In 
the  first  place  the  fact   thoi   the  testatrix  saw  fit  to 
defer  distribution  to  a  tiine  subsequent   to  her  det^th, 
indicates,   we  thinic,   her   intention   th^t    th«»  «'ord   "living" 
as  used  refer     to  the  time  of  eudh  distribution.     That  she 
did  not  name  the  grandchildren  of  l^ary  R.  Prescott  but  did 
name  thoae  of  Margaret  Y.  Hill  was  not  &r  we  think  because 
of  the  numerous  persons  belonging  to  the  one  class,    as 
cO)B|)ared   to   the  other,   but   rather  because  of  her   Intention 
to  provide  for  the  children  end  grandchildren  of   the  one  as 
a  clasR,    and   to  make  provision  for   the  others  as 
individuals. 
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This   intention   i«,    we  think,    furthor  indicated 
by  other  exproeeions  used   in  the  will  i^ere  teetntrix 
Bpeaks  of  this  oXaaa.     Bhe  SA/ti  "the  portion  of   an^  gnmd- 
child  und«r  the  »!ge  of  twentywono  yen.rs   to  ^u"  paid   to  the 
f*r«nt   of  buch  sz't^-ndohild*"     There  is  no  limitution   on   the 
Krerd   "grandchild."     She  does  not  even   say  "any  living 
grandchild."     The  words   are  ueed  in  the  widest  poBsibla 
oenso.     ijhe  ia   »o  careful  to  provide  for   "any  grsmdohlld* 
that  while   the  grandchild  is  under  twenty-one  yearn  of 
age,    its   share  Of  the  income  is  to  ^)«  paid  to  its  parent 
for   the  grandchild 'b  uee. 

In  Rttother  clause  she  provides,    *In  the   event  of 
the  death  of  Ifary  H.  Prescott  within  twenty  yeRr«  after  ay 
death,    than  and  in   auch  catie  her  porti«A  of  tlie  n^t    income 
shall  \)Q  added  to  the  portion  of  the  living  children  and 
grandchildren  as  hereinbefore  provided."     The  testatrix 
here  is  speoicinf:  of  a  time   in   the  future,    possilnly  twenty 
yeurs  after  her   own  death  ehovld  occur.     It  would  be  a 
forood  constrtiotion   to   say,    that  the  word    "living"  used   in 
this   connection  aesus  thone  living  twenty  years  prior  to 
the  time  of  which  the  testatrix  speaks. 

Again   this  will  provider  th£»t  upon   the  death  of 
Mary  R.  Prescott,    the  Sf^id   one-half   of   the  rcet,    reuidue 
and  remainder  of  her  estate  shall   "descend  to   -rxA  be  divided 
between   the  then  living  children  and  grandchildren   of   said 
■any  a.  Prencott,   per  CRpita,    nhere  and  share  elike,*     For 
what  reason  would  the  testatrix   ieslre  to  pass   the  ectete 
itself   to   a  grtuadohild  of  Mj'JTT  K.  I'reecott    (which   it    is 
conceded   this    clause  does)   but  deprive  the   same  grand* 

child  of  the   income  of   that  estatet 

t^e  are   aatlsfied  from  a   consideration   of  the 
whole  will  that   the   construction  of   the  decree  expresses 
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Hi  Ji  tiaidm)  j^o»«i^'4  .»  <rc.'i»    t*  tXlitofMni?)  4  tt^  tXt^^^i 

•ixwrc:^  -vaua  »jtr  <»riT9  ;f  (•9«t9  9«fiuiXo   ^ttit  Inb99a9^ 

»ri^  tn   fAiljisMftoo?   «  atont  fwitai^Aa  •'Xm  »^^ 
fl9ac«i43ce  •••t»4r'.  «i:j    ta  nniiOJtniBa**  Mil   luxU^  XXlv  •Xorfv 


th«  Intention  of  th«  tastntor,   and  lis   In  harmony  with  the 
rul««  ef  law  as  an   ounc«d  in  dv-'cisions  of  the  court*. 

It   ie  undoubtedly   trua  ub  appellemta   sont«nd  that 
a  will  gonerall/  "apoaka"     as   of  tha  d«te  of  the  deuth  9t 
the  taatutcr.     Ugdikc  v.  yc?apiclna   et  al.,    iOO   111.   406. 
It   is  also  true  tat  cont»andod  by  appellsmta   that  an   iramediate 
gift  to  «   oiaao  take*  effect    in   favor   of  thoee  and   those 
only  who   constitute  such  olaas  at  the  t«»tator*a  death, 
unless   it  is  nmiifest  from  th«  language  of  th«  will  that  the 
testate?  intended  otherwise.     Jariaon  oan    Sills,    6th  M,  Vol, 
a,   page  664;       ..chouler  on   Wille,    Sth  iSd.    /•!.   1,    ^ec.    529; 
Ingrahan  v.    Ingrubaa.    169   111.    432.     Tiut    ti'i»-.t   rule   ia  not 
ctnti'olling  in   this   ease  l»^Of^ue«  the  gift  here   Ib  not 
eis^lioiter  to   theae  grundchlldren*   huw   on    the   contrary  is 
■  ade  to   Hn<*  TOintod   in   truatects,   who  are  to  juako  future 
distribution. 

By  the  great  w«i^i;ht    of   authority,    vAiere  the 
distribution  of   >.   lofj&oy  or  tha  incoBio  from  a  trust  is  to 
be  inadc   to  a  class   at   a  tine   or  tiaoe   later   thi^n  the  date 
of  dr^ath  of  the  teetator,    the  clabB  te  wbldn  dlatribution 
is   to  be  K»de  is  fluted  "by  the  time  of  distrilmtlen,   rather 
than  as  of   the  tiine  of   the  d«ftth  of   the  testator. 

We  understand  appellaiitB   to  concede  thftt  the  law 
is  80  decliired  in  Dime  UayinKw  Btmk  v.  Wntaon.    Zf>A  111.   419, 
but  they  say  the  rule  a»   there  annourjood   was  not  necs^ssary 
to  the  decision  of  the  ease;      tiiet   authorities  wera  not 
cited  In  support  of    it,    and  relying  upon  ohcttB  v.  Poe. 
Admx..    47    -.'".d.    613,    they  asJc  us  to   regar<i  thr?  rule    thore 
announced  as  diota  and  practically  overrule   it. 

The  rule  there  stated  was  necest'^ry  to  to 
deeision.     9e  hare  no  right  to  regard  it  as  sure  diota. 
While  authorities  were  net  cited,   abimdant  authorities 
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«xl«t  and  it  Bwy  bo  the  court  regarded  the  law  a&  eettled 

and  the  eitution  of  authorities  unneoeesarx.   It  is  true 

the  decision  wus  by  a  divided  court,  but  the  dliaentere 

did  net  question  the  general  rule  which  had  been  previously 

announced  in  auutiy  Juriedictions.  The  rule  whs  approved  in 

Sngland  in  the  cuse  of  ai-hepherd  v.  Ingram.  1  Ambler  448, 

decided  by  the  high  court  of  chancery  in  17C4.  There  a 

testator  gave  the  residue  of  his  estate  to  the  child  (T 

children  of  his  daughter.  After  his  death,  three  children 

were  born  to  the  daughter  nuised.  Two  of  these  children 

brought  a  bill  against  the  third  ehild  to  have  an  account 

•f  the  profits  and  income  of  the  estate.  The  bill  asked 

that  froB  the  birth  of  the  first  child,  until  the  second 

was  bom,  these  sUit^ht  be  decreed  to  belong  to  the  first 

child;   froBi  the  birth  of  the  second  child  until  the  third 

was  bom,  to  the  first  end  second  children  jointly,  and 

after  the  birth  of  the  third  child,  to  all  three  ehildren . 

The  lord  chancellor  entered  a  deoree  "according  to  XTbm 

prayer  of  the  bill  with  liberty  to  apply  in  the  ease  of 

birth  of  any  child."  See  also  Devisaie  v.  Hello.  1  Brown* s 

Chancery  Cases  557 j  Ayton  v.  Ayton.  1  Cox  (ifing.)  327. 

The  rule  has  been  generally  adopted  by  Anerican  courts. 

In  tha  ease  af  Webber  v.  Jones.  94  Me.  429,  the 

oourt  said  - 

•The  rule  is  that  vvhere  a  legacy  is  given  to  a 
class   of  individuals,   not  by  a  designatio  personariua, 
but   in  general  tersio,   as    'to  the  grandchildren  of  A.,* 
and  no  period   is  fixed  for  tht>  dit^tribution  of  the 
legacy,    it   ie   to   bo   considered  as  due   at    the   doeth 
Of   the  testator J      and  none  but   children  who  were  bom 
or  begotten  previous  to   that   tirce  can   share   in  the 
legacy.     But   where  there  is  by  the  will  a  postponement 
of  the  division  of   tne  legacy  until  a  period  subsequant 


b^lii99  Oit  waI  9iti  lb«A«A9s»%  fu,  vf  XBin  it  hem  i^lXB 

mtBia»mMlth  •Ai  iud   ^itsjct-^  bnbtrlh    i  x<^  Sijrv  noiaia»J>  9di 
^•tfoivQtq  o9*<f  iMd  doi'iT  9ltfi  Sjnmoarfi  wAi  at^lSmufi  i9tt  Jkli^ 

,91'^  ■x»id«A  i   «AS2J|fiL  '^  bWiCcautt  lo  •Auo  t)i(j   oi  bxstlsolil 
«  •iei(7     .Xd?I   (tt  x;K»on«xto  to  iiooo  d^iM  ttdd^  xnf  l>«iblo*^ 

mtblJttio  up-^iit    ,tLti^:tb  9id  vUlk     ,tMitiTj/UMh  «lri  to  a9tklXd9 

uathliiia  »«!•  ,bitm>ifi  i»;t<i;4£Uih  »itt   o^   arod  9i9m 

tmi9x>a»  tm  9rait  q4  hliii»  b^i               iutUnj^  lLt4  a  tttj^o'id 

bmTUut  Hi                       /»♦  «ri-'             I'-oi   bna  Alllo^f  arijr  ^o 

hm9if9  ^at  Itiau   ,Mli<r  A.*  \9  Atiid  «rl4  aeit  IbiCT 

tfni                          oXud  oiT  li'i^A'Odi-  txf  tcCr^la  •oefliJ    ,irtod  «ar 

MJUf^*  «i(i  Xl^mr  ^  lUititf  9di  m9i\      \bliJU> 

kmt  «xl^c(int  ^^^iblJtiio  .m  t$iil^  9ti4  oJ    ^ni9¥  mw 

•J^»  ?>;    :iinltnc.ozm*   9«'X0v^:    a  bo-imiM   i^Xioofuudb  MoX  »ilT 

)•  ••««   •<(#  tii  i(i«rq»  0^  >C>T»^XX  jtfjTiw  iXidl  od^   to  t»Xft«« 

•  'Hw^tS  i  .V  agyXTttC  o«X»  ftfr^     -.JbXiJl*  xam  •>.-  iiiiid 

jt  9i  U9Yt-'A  al  Yoo^i^C  M  t»T»iiv  j^iirf*  ni   »X*n  •rfi" 
^aunc  -:'■-..■  ■  .  :,iiMi   •»• 
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to   the   t«ativtl»r*s  daath,    ©Tery  one  %h«  arnnrftre   th« 

dttcrlption,    30   jua   to   o-Jtae  i?rithin  thiit   olaej   ai   the 
ticrfl  fixed  far  the  diviaifln,    is  entitled  to  share, 
thoijgh  not   in  eans;  at  the  death  of   the  testator,    unless 
there   ia   soiiiethinfiC  ii»  the  will  to  ehovt  a     antTary 
iri  tent  ion   on   the  tuxx,   of   t.;i:»   toatator.** 

In  Hale  v.   H  aba  on.    1C7   /Asao.    3©9,    the   court  t&id  - 

•Me  directs  his  trua^ooo  thiwi  to  diylde  the  rcaidue 
and  re'3ttiad<5r  ^ith  iia  aocuraulatfld  Interest  equally 
2i3Bonf^8t  hia  gr»jid oh  1  la  rf>n.  %at  grt;ndcLilclron?  It 
aeewa  i^o  an  mortj  reasonable  to  BUppoBc*  that  the 
Srsind'ibildrcn  living  .'it  tixa  time*  of  dir. tribal i cm 
were  inteudod,  th*jyn  tati  grandahildran  living  at  hia 
donth.     *♦*•*«.« 

In  Vooghio»  r.   Otteracm,   66  N.  J,  Bq.   172,    the 

court   acid  - 

*•     *    «^   .^  *  But  it  »hould  Ije  noted  tk5»t  th*?  teatator. 
In  p^jr(isln(^  his  Intended  gift,   did  not  rientian  any  of 
JosQphirc  Ottoronn'u    ohil.i.ren  "^  y  niono,    nxiA  th;t, 
altb-ugh  the  legDOies  ware  bootowed  upon  them 
indlvlduallo-,    «id  not  -vi.  a  d.-vCt,    yet  tha  tole 
characteriatlo  required  of   Lh4  tieveral  lisgateao  was 
thst   GKCh  oh.iiil'i.  hf>  n.  fhild  of  hii2  claughtRr  JoEophine 
Otterson*     This  mode  of  expre3»*in^  hia  purpose  shows 
tha.t,    in  ,';lvin£   th--'i,r>  lei;nvi%d,    V.v.-  tcatntor   did  not 
hiive  in  mind  sny  partieultiir  ohlld   ar  childran  of  his 
dau  :V\t©r  J->se-j>hini?  w'iO/,;  lie  -yiuhod   to  b^'sncf  it,    l::uL  that 
he  Intended  to   confer   th3«(s»  le(«iacies  upon  each  ohild 
thut  Josophine  eith^ir  hivA  or  mlt^hx,  h/jve," 

iiee  ulso  'Seed  v,  iiorttm,    60  'JT.   t.   ^('2;     HmiR  ▼. 

aehtuattcher.    166  N.   'f»   506. 

In  thcBQ  views  of  tho  finurtt-  tha  tnxt  writers 


concur. 


says  - 


In  Thoiapaon  on    -illri    (1916)  Par.   191,    the  uuthor 


"'There  there   is  no  gift,   but  a  direction  to  pay  end 
divide  at  &.  future  tiaie  or  on  a  given   evsnt,    th< 
vesting   #111  be  por-tnon^^rl  until  t)!*)  tir-o  ajjiiointed 
foj    the  divii. ien   vr   tit-  h&i>x>ei;tinfc   of    ^h.-^^  sp'^ciried 
ev^int;     unless  a  contrary  Intent  oftn  be   collectoC. 
frojti  the  -whole  will,     ^jxu  whor?,:  It^t-citt^  feit  given  to 
a  cl%..^«,    fell   J  re  deemed  to  he  included  who  ttnawer  the 
deaciiption  Bt   the  tixce   the  ler.ficy  Is  payable,    so    that 
mherv  tha  l(i.'gvey   isi  Tj<s-yable  t-.t   a  Tutur^*   tiKi«,    t-hok't* 
who  cOiiC   Into   !  oint;  intermedifcte   t-ht  death  of   thiv 
teetator  «jfid  bctw««ii  the   time   of  pfcyaicnt,    suad   answer 
the  deacription,    taJks  as   indfip<'nclent   objects." 

In  oohouler  on  vfills,    Ath  Kd.  Vol.   1,   t&r,   bZC, 

the  author  after  stc^ying  thb  geuaeral  rule  contoidcd  for  by 
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appffllanls,    •ays  • 

*lTotwlth9t»Ln(ling  the  above  rul«,    the  Judioial 

dlepo3iticn    is   tn   let   in   »ubs;en/:ent    ie-tur   pnd   ne«r 
rol&tions   of  a  cX»«b  aa  generously  us   pneuibie  where 
the   trirrii-    01    lii«  will   Justify   ».  '!lfitlnotion.      That 
dis^tlnotion   is  found  when  the  aggregate  txxnd  to  the 
ciaay    is   noi  dlbtri  uvable   .H    oncj    j-.jad   the   lueation 
tdio  shall   compoae  the  clatis  may  conreniently  be 
poutpone   ;      or,    in  is«U'irai,     /hero   th<'    Lnta3-  amoimt 
of  the  iTjlft   docs  not  deptmcl  upon    the  number   of 
p6.rticip!3nt8   u<lruitteci    uo    ohure   it.      ^lence,    the 
Kn;^lish  rule,    conflmed  by  nfuiy  Aceerican  preeedeats, 
th.it    wii;    ipvit-i'i   or   bcque-Jt   of  a    .'orpus   or   aijgregftte 
fund  to   children  as  a  clast;;,   whero"   th6  gift   is  not 
ijrmediate,    vests   in  all   the  children    in   existence  hX, 
the  teetator'a  death  but  so  ae   to   open  and  let   in 
cnildi'cn  rvho   may   cf.ine   into   existence   hfterwKTds   ux 
uny  tliTif*  before  the  fund   ia  distributable,     /md  this 
rule  of  coniitruction,    like  the  foi-aier  one,    extends 
ite  t&vov   to  grandchildren,    iauue,   brothers,   nephews 
uiid   cc.oins.      ♦r  *   ♦    «   j^xi   limitations  future   in 
enjf.yncnt  and  not  insediate  apoear  to  oome  within  the 
scopt)   (;f   this  »,?.xiBi.*' 

If  it   were  true  a^  appellants   contend  thrt   the 
Maryland   courts  hold  tli&   contrary   (wh-ch  *'«  thinJc  doubtful) 
we  should  refuse  to  follov  Xiiem  i'or  th«  rf)»'non   th-Jt  the 
SHpcreine  Coxrx.  of   thiu   atato   in    nonf or?flit.y  'jyith   the  anight 
of  authority  both  in  JngXani  and  Am<«rloa  has  decided 
othezwise* 

Ihe  decree  will  be  sifflrsed. 
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COMBJXt^    «  corporation,     /  AFFKAL  TOOlt 

\  Ajj^oXlBBt,  j 

\     ..  /  S      MIHICIPAL  CfXJRf 

TO  •  J  ) 

iOdDUIMER  iMtJLLAK  doin^  ^MMiMmm  \  ^  CHICAGO. 

/      Appolloe.  j 

MR.   JU^iTXCB  MArCHKW  BlSLlVSHSfB  tHB  OPIBIQJJ   0?  THE  CCLW. 

i»l*intlff  bolow  appotas  from  a  Judgaont  ootorod 
Ib  favor  of  dofendant  on  a  cXain  of  off •sot  for  daaagoa 
ttttotAlned,    as  defondont  claimed,    through  tbo  unjuotlf iablo 
roTocatlon  of  a  written  contract  «nt«r«d  Into  betwoen  the 
parties  en  the  26th  di»jr  of  HoyeH^er.   1913.     By  its  terns 
tkie  Arlsona  ^ire  Znauranoo  Ccnqpany  appointed  appeXloe  Its 
agent  "for  the  city  of  Chicago,   Sounty  of  Cook  and  i>tate  of 
Illlnole,   with  full  power  of  authority  to  appoint  and  reiaoTe 
agents,   and  generally  to  conduct  the  buelnees  of  said  ceiyany 
in  the  territory  ahove  mentioned.    In  accordance  with 
ln»truetionB  received  from  time  to  time  from  said  coiq>any.» 
Ae  co«5>8naation  for  auoh  aervlcee,   appellant  agreed  to  pay 
to  appellee  a  remuneration  or  commiselon  as  provided  in  tho 
oontrt^ot*     By  Its  terras  the  contract  vas  to  eomienoe  OeeeitJber 
1,   1013,   and  cemtlnuo  for  a  period  of  five  years  from  that 
date. 

Appellant  had  not  theretofore  had  an  office  in 
Chicago.     Appellee  proceeded  to  earry  out  his  part  of  the 
contract  and  during   the  first  y«AT  both  parties  were  evidently 
satisfied  with  results,  but  thereafter  a  controversy  arose 
as  to  whether  the  contract  was  one  for  an  exclusive  agenoy. 
This   controversy  became  the  subject  of   extended  correspondence. 
About  June  1,   1915,   appellant  oaacelled  the  contract  and 
appointed  another  agency  to  which  It  transferred  Its 
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»fil  ji»«viM  olai  bottti'ii*  ^DAt^/v-io   nv^riiiv  a  "^o  nol^APorvn 

ic   •io#(>  U&a  ^  xttaft   ^o^oisi^  To  \ii»  •lU  -sol*  #flis» 

AVflouY  l>ii«  /ttittiiqa  iti  x^irroiitui)   to  "nirvq  XXul  iClXw   ,cl«aXlXl 

i(;rX»  »aaat>«o»o«  fU   «jlMi««xiaMi  •viMte  ^oii-riM  mU  nl 
'•X'M^pon  Mas  «om1  »£U^  oi  Mti;^  jbot';   frtTJttoo'i   anoX^fftt^aoi 

•tft  mt  bmbironcq,  ««  oelaaimM  «o  mati»%%atmtti  M  •9l£9^pfM  o: 

t«i(i  MOil  ««»*x  tWl  to  Irolnteq  a  Tat  a^fia^no  boa   ,&X9X   ,1 

al  aoma  as  t«if  aiotofaimfi  ion  bM<  tMUXog^ 

•dJ  to  #1(04  oXri  ;r»o  xtiv»  al  A^oi^oaaiq  aaXX^qqA     ••^aolcT^ 

Xlitfblrv  ttva«  aai^n«q  ijotf  tmox  inil  wtu  lai-xui*  bos  #b«i taaa 

aao'SA  xovovotioaa  a  Y9^taan*4i  /m^   .aiXtfaa-x  tiitw  l^itmliM* 

•  Xiuwy»  aviavXoJca  jia  rrot  o«e  aaw  4e«iiir>o  mdt  loil^atfv  a/  a« 

laaaabtsaifaaiToa  i>aftna^it»  to  ^oat^^aa  ad^  aaaaatf  xavaToi^ooo  aXMT 

bam  iaa^aao  oil}  ^XXoomo  lMlXoq«o  ,0X«X   ,X  ecuil  itfdA 

mtl  b9vmt*am%t  H  dmitiw  ot  x^aa^  TaxUoflai  balnlosr^fo 
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bttsln*»s  and  later  brou^t  suit  for  the  Moiramt  of  preaiuMs 
alleged  te  be  due  it  frMi  Appellee.     Appellee  filed  ea  off* 
eet  olAiaing  desumee  mi  aaeount  of  the  wrongful  tornination 
«f  the  Gontraot  end  upon  thie  counter  clain  obtained  Judgment. 

Two  qaestlone  arise  upon  the  record  •  first,  waa 
appellant  justified  in  revoking  the  agency  of  appellee,   • 
•  oeond,    does   th«  eyldenoe  suatain  the  finding  and  Judgment 
of  the  court  with  reference  to  the  amout^t  of  danagea  aesesaed. 
Xi  is  net  seriously  oentended  that  the  contract  whs  not  one 
fer  an  exGluaive  agwaoy.     The  affidavit  of  Merits  to  appellee's 
■tatement  of  off<»set  alleged  many  matters  as  Justifying  the 
reToc&tioa  of  appellee's  agency,   but  upon  the  trial  evidence 
was  introduced  tending  te  sustain  only  one  of  these  as  follows. 

It  is  custoaary  for  fire  insurance  agents  to 
issue  whfct  are  kneim  as  "binders**  in  cases  where  immediate 
protection  is  desired  and  there  ie  not  tine  to  issue  a 
fornal  policy  in  the  usual  course  of  business*     Upon  the 
issuing  of  the  policy,    the  "binder*  is  released.     A  nuiaber 
df  such  "binders"  were  issued  by  appellee  in  the  name  of 
appellant   coati>any  during  the  nonths  of  Noveniber  and  Deoeaber, 
1914*     The  net  amount  of  the  premium  due  to  appellant 
therefor  wai»  |37.1d,   for  idiich  a  check  was  mailed  by  appellee 
on  the  first  day  of  June,   1915.     fhese  "binders"  had  net  been 
reported  to  appellant   in  the  usual  monthly  statement  of 
account. 

Appelloo  testified  and  his  evidence  is  not 
contradicted,    th«t  he  did  not  knew  that  these  Items  had 
been  omitted  from  the  statements  until  a  day  or  two  before 
the  check  for  ease  was  mailed;      that   the  account  was  made  \xp 
by  a  clerk  in  his  office  wlth<?ut  his  knowledge.     His 
testimony  is  corroborated  by  the  clerk  who  explained  that 
a  new  stasy  tax  was  about  to  go  into  effect  whleh  it  was 
desired,    if  possible,    to  collect  from  the  holders  of  the 
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pollcltfi;      thtii  ho  wb*  e-rejnrli«lai«d  with  work  cuad  had  put 
thekc  lt«&»  ftdl4«i      that  wheal  at  »  Xater     date  ht  notic«d 
th«ai,  ha  Ui  u&4it  htt  would  b«  subject  to  eritioits^  if  the 
natter  was  te.ken  up,  nsjad  m«  all  the  Dindera  iesued  had 
been  osuioell<a>JL  and  thd  lteft«  ««re  so  utv^Xi   in  amount,   h« 
ha4  paauAd  thmu  into   Uie  profit  and  loaa   account*     He 
teatif lea  poaitirely  te  facta  which  ehow  that  whatever 
hlama  thar^  wau  ill  the  Batter,    waa  hia  fault. 

It  waa  a  snaall  euw  oou^arat  ivel^  which  was  involTed 
ia  these  Itei&s.     the  total  afiioui^t  oi  pjrefisiums  paosing  through 
appellee* &  haucla  in  onw  ye&r  «a&  #191, 542«51.      It  ia  not 
eaay  tc  b«;iia7e  Uwt  wEiile  htimdling  the^e  large  suma  of 
money  in  on  lion  est  wtf^»   app«tlle«  woulu   intentionally  convert 
te  hia  own  uae  the  ^si&'Xl  »ua  of  $^7  .16* 

4e  h&v«  Okki  ef  ully  read  the   correspondence  between 
the  p&rtiea.     #e  Uiinic  it  iaaiout*a»  that  appellant  itHelf  did 
not  believe   ih<it  there  vi&.*i  any  intention  xo  cheat  it  in  thia 
mrtter.     ^ui  unintenticaaal  miotake  laade  by  a  reaponslble  ptiirty 
acting  au  tx^&m  for  anothtar  wiuoh  lu  &.t  onc<#  made  goad  upon 
Ito  diaooTery,    ctmnot  he  oansidt^red  a.u  a  tuffioiont  reason  for 
%r«aklng  a  aole^sn  oontrti^ct*     'Ma  think  that   the  trial  court 
prqperly  held  that  "ihM  affenoy  waii  ati  exoluaive  one,   and  that 
ltd  reTOcrttion  •«&.»  not  justified* 

It  resi&ixis   to  son&ider  th^  queitticn  of  whether  the 
•Tid«iee  auataina  the  a»aes£iB(mt  of  daaagea*     It  is  inaieted 
by  appellant   thjjtt  theiie  datc^^ges.  wdre  apeculatitre.     the  evidence 
aubDdtied  in  appellee* a  bohalf  on  thia  aubjeot  wats  not  denied  by 
appellant*     Whatever  there  nay  \>ii  in  it  of  unoortaincy  or 
•peculation  it   iu  uncontradicted. 

/i;;^p<»lle<9  introduced  eviderice  ttaiding  to  show  the 
amount  of  ruoney  esff  nded  by  hin  und  the  value  of  hia  tinte 
•tc.   in  buildius  up  the  buaineaB  \mCar  the  Gentxact  while  it 
was   in  foroo.     Thene  thinga  ^cre  In  the  nature  of  proof  ©f 
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quant  ma  perui,^.   end  if  appellee  ta&d  atopped  there  h«  wouid 
Itare  been  »m titled  to  rteorery  for  the  Tiaue  of  tsuoh  Berricct 
and  the  ewnunt  so  expended.     United  '•>ta.t<i^i  v.  Frank  ^.  Bchan. 
110  U,  ii.  358.     But  appellee  did  not  stop  there.     He  olained  a 
larger  anount  whioh  it  was  asserted  would  have  aoorued  to  bin 
as  yrofitii  under  the  contract.     He  introduced  two  lines  of 
•Tidenee  for  the  purpose  of  proving  the  aiaount  which  he   should 
recover .     First,   be  proved  the  net  profit  per  month  which  ha4 
accrued  to  him  under  tne  contract  prior  to  the  tiioe  when  it  was 
rwTOked,   and  this  net  amoimt  p^r  month  was  aultiplied  by  the 
auaa»er  of  Months  whioh  the  contract  had  yet  to  run  at  the  tina 
•f  its  cancellation* 

We  think  this  proof  was  proper.     "A  recovery  nay 
he  had  for  prospective  profits  when  there  are  any  oriteria 
hy  aiiich  the  probable  profits  can  be  estimated  with  reasonable 
certainty."     This  was  the  method  by  which  dasna^es  were  assessed 
in  the  CKce  of  Bametit  v.  Cnldwell  Furnijure  ^oipanjr.   277   111, 
286*   and  the  method  was  there  approved  by  the  i^upreme  Court  ttf 
this  state. 

But  there  waa  a  aeoond  method  by  whida  it  was  posaibla 
to  ascertain  the  amount  of  these  profits  with  reasonable 
certainty  and  thitt  wes  to  oaloulatt  the  profits  of  thtu  businass 
done  by  the  new  a^ent  up  to  the  time  of  the  maturity  of  the 
contract.     This  method  has  also  been  approved  by  the  courts  in 
well  oonsidered  oases.     ,|!Ufjlier  Y.  Betjhgs^^  ^iftsrsjl  >>friii^  Co., 
50  S.  w.  319;     JPittebtar^h  Gauge  J^omp^ny  v.   Ashton  Valve  COj^gSByr, 
184  Pa.  iitate  36;     lell^  v.  Kiytional.  Life  iv«.»QciaticBri.    99  Fed. 
Reporter.   222.     The  conqputation  made  by  the  firot  method  would 
make  the  amount  of  appellee's  demages  $600  more  than  the 
confutation  by  the  second  method.     The  trial  court  in  this 
case  adopted  the  suoond  nscthod  of  coiiputjution   thus  finding 
for  appellee  the  lesser  amount.     Of  this  appellant   cannot 
coB^lain . 
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Ihe  findings  of  th«  trial  court  and  th« 
Jttdfmflnt  antftred  thcrec»  are  sustalaed  hj  th«  eTld«no« 
aa6  the  Judgzaent  will  ht  uffiramd. 
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App«ll«e, 


FRABTKPOHT   OlW^.RAL   INSUHANCB 
COMFMY,   »  corpor(.tion, 

Appellant.! 


,12l.A.  658 


)         APPEAL  FROM 


MXMICIPAI.  CrUHT 
0?  CHICAGO. 


MR.    JUSTICE  MATCHJ^T   Di*!LIV£!HSD  IHB  OBWlfm  07  TH«  COURT. 

Plaintiff  below  who   is  »ppeliee  here  Buod  th« 
dofendant,    appellant,    upon   its   endorsement   of  a  promissory 
note  dated  June  25,    1913,    for   the   biub  of  $200.00  due  thirty 
days  after  dute  to  ihe   order  of  appellant.     The  note  was 
orlt^inally  made  and  delivered  to  appellant   tiy  O'Brien  ib 
COAipany,    a  corporation. 

Plaintiff's  amended  statement   of   claiai  alleged 
that   the  note  was  pre8«nted  for  payment   on   the  day  it  be- 
came due  and  that    it  waa  not  paid   and   thnt  notice    thereof 
maa  ^xyen    to  the  defendant.     Ihis  was  denied  by  the 
defendant   and   the  trial   court   found  au   a  f&,ct   tnat   vnere 
had  been  no  presentment.     Plaintiff  elained,   however,    that 
there  was  a  waiver  by  defendant  of  presentment,   and  u: on 
that   i»«ue  apparently  the  trial   court   found  for  the  plain- 
tiff isnd   entered  judgment  on  the  finding.     The  controlling 
question  in  the   case,    therefore,    ie  whether  the  evidence  was 
sufficient   to  establish  said  waiver. 

The  plaintiff  testified  that  prior  to   the  matttrity 
of  the  note  at   the  suggestion   of  iir.  Bergold,    who  waa  the 
agent   of  defendant,   plaintiff  put  the  note   in   the  Ctntral 
Trust  Company,   which  was  plaintiff's   own   bank  for   collection; 
that  a  day  or   two    thereafter  the  n'^'te  wsb   returned  to 
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plaintiff   *]a«n  he  went   to  Kr,  flergold  and  ehowed  the  note 
to  hla  and  Mr.  Bergold   augge^ted  that    the  note  be  put   in 
the  benic  ut^ain .     ilaintiff     thought   that   the   second   time  he 
went   to  Mr.   iiergold  fcbout   the  matter  wa«  perhaps   four   days 
aiHer  the  maturity  of   the  note  and   inanetl lately  when   the  note 
was  returned  to  hitt  by  the  bank. 

He  further   testifiee,    "I  put    it    in   the   eecond 
Ximo  £unJ    I    took  it    to  ii'r.  Bergold  (igain  and  he   said,    *You 
jive  me  the  note   and   I  will   take   the  note   and  get   the 
money  on   it*.      I  suggested  to  hiiri  thet   the  money  was  nine 
and  that   I  wurited  the  money  cj»d  he  isfjld,    'You  leave  it  to 
me  Al,    ajnd   X  will   take  the  note  and  get   the  money'  .     After- 
wards   i  mjide  a  demand  on   the   company  for   the  money  seTeral 
tines.      Mr,   Bergold    referred  me   to  the  Kew   ^ork  office,   Mr. 
i'raziitf  ort .      1  &skod  i£r.  Lergold  to  pay  the  note  two  or 
three  timH».     He  made  no  objection   to  the  demand  of   the 
note.     He  referred  me  to   the  Hew  York  office." 

jelainliff  further  testified  that   the  makers  of 
the  note  having  gone  into  bankruptcy  some  fiftem  days 
after  the  maturity  of  the  note,    the  attorney  for  defendant 
requested  that,   the  note  be  given  to  him  to   file  »e  a  claim 
against    ihe  bankrupt  estate;      that   the  claim  was  filed  in 
plaintiff's  name  and  that  he   rej.ived  a  oividend  thereon 
of   ^55. 04  from  the  Vankrupt's   estate.     Ihis   is  substantially 
the  evidence  on  which  plaintiff  relied  to   eetablish  a 
waiver  of  presentment. 

We  do  not  think  the  evidence  iu   aufficiait  to 
•stablish  the  plaintiff's  claim  in   this  regrd.     The 
suggestion  by  defendant's  agent  prior  to  the  maturity 
of  the  note  that  the  plaintiff   should  put  the  note   in 
his  own  bank,    cannot  be  construed  as  amounting  to  a 
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waiyer  of  presentment.     On  th«  contrary,    It  irwild  bt 
reasoneble  to   infer  froi?'  that  request   that   it  yjfun  the   In- 
tention  tiiat  the  bank  should  make  preaentwent  of  the  note 
Svt  maturity  snd  give  netlee   of   its  dishonor   if  it  -■hbq  not 
paid,     is: or   rtoea  the  eridftnoe  as  we  think  establish  tho 
wB.irQT  of  preacntrcent   after   the  maturity  of  th«  note,    eron 
»B8uiniap,   that   the  R^Tftnt  Bergold  had  authority  to  bind  the 
corporation   in   thnt  regard,    and  further  ssauwin*:   thst  the 
lansuRge  used  by  him  amounted   to  a  prorai^e    to  pay  the  note. 
It   does  not  rippoar   thi4.t   the  dofcndcnt   vt:&   at   any  time   in- 
formed by  the  plaintiff  or  ».ny  one  "^lee,    or  htn  any  imowledgo 
that  presentment   of  the  not«  h.--'d  not   in  fact  been  i?\ade. 
Indeed,    the  evidence   indi cutest   tlit't  up   \.o   the  tiine  the  cgbo 
front   to  trial,    the  plpintifr  hij?jsflf  "believed  (erroneously) 
that   Euch  precentiront  br^d  been  BUi.dc«     Ihe  dtfisBdant,    thero- 
forft,    at    the  time    of   its   is21ii^;ed  prosiiisf  to  jny  Uie  note  was 
in   entire   i{:nori!.r)ce   of   th«    fact   vhat   o.eirand  had  not  "been  nado 
upon   tbe  maker.     Under   ouch  circumfetsncee   e  «ere  proaiiee   to 
pay  v/ould  not  aeicunt  to  unconditional  »tfeiYer  of  presentment, 
Parke  v.   ainith,    IftS  Bfase.   26 j      U.  ^.   l-":anlr.  ▼»   oouthard.    17 
JI.   J.  A.ew  473;    Glidd^n  t.   Chemberlaln.    167   I^aoo.    486;      ilurd's 
Rot.   iitat.   1913,    Chap.   98,    sections  7C,    71,    73,    6'^^   and   1C2, 

The  plaintiff  therefore   cannot   recover,     Th« 
judgTuent   of   the   trial   court  will  be  reversed  with   findings 
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•Sfli&nil  Aiiiit  Jy»«'t«v<tv  at/  IXlw  ^x/nn   XniiJ   »rii    to   in*aiBA«t 
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ynTDHos  OP  ?ACT. 

We  find   there  rras?  no   wiiver  by  appellant, 
Prankfort  General  Insurancs  Coinpsny,    of  preeentwent  nt 
Baturity  of  the  note  herein  aued  on  to   the  naker  thereof. 
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WILLIAM  R*  MUMTORD  et   al.. 
Appellakn1|B, 

T8, 


THOUAi}   DOHALUkiQSt         . 

^     Ajppellee. 


iei2I.A.  658 


APPSiAL  FROM 

HUMICIPAL   C^TTRT 
OS?   CHICAGO. 


IIR.   JUSTICE  MATCHSTT   Dgi^IVJ-aiSD  THH  OPINION  0?  THS   CCIHT . 

Plaintiff*,   who  are  appellants  here,    sued  the 
defendant,    appellee,    to  recover  a  balance  of  $192.02, 
claimed  to  be  due  from  defendant  upon  certain  transactions 
inyolving  the  purchase  and  sale  of  oats,    corn  and  siess 
pork  on  the  Board  of  Trade  in  Chicago. 

The  Jury  rendered  a  verdict  for  the  defendant 
upon  which  the  court   entered  Judgasnt* 

The  defense  relied  on  was  that  the  transactions 
out  of  which  the  alleged   Indebtedne^is  arose  were  in 
violation  of  chapter  38,    section  150  of  the  Criminal  Code 
•f  the  <>tate  of  Illinois. 

The  only  testimony  in  the  case  was  given  on 
behalf  of  the  plaintiffs  by  Clarence  H.  Mumford.     He 
testified  that  he  had  been  a  meinber  of  the  Chicago  Board 
of  Trade  for  about  30  years;      that   the  dofendant,   Donaldson, 
who  prior  to  these  transactions  had  dealt  with  the  plain- 
tiffs,   called  one  day  at  plaintiffs*    office  tmd  left  a 
check  for  $500.00  with  the  bookkeeper  and  thereaufter  gave 
several  orders  to  buy  and  sell   corn  and  oats  which  plaintiffs 
did;      that  each  sale  was  made  at  a  profit;      that  later  by 
defendant's  order  plaintiffs  bought  for  him  250  barrels 
mess  pork  at  $17.02|,   which  trade  resulted  in  a  loss  of 
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.o^oiiiO  ni   •J^'xT  !•  brui«fl  »r(J^   no  3(ioq 
i^euiAadla^  a/11  lel  iolt-xaT  «  boiaibnai  t^^t  •'^T 

..tffaai:^jft  h»Tmism   Jtx/eo  •ill  idoxnv  ruqjj 
•noxia    v^ -7  j<;nJ-  ««w  no  baiXa^  aane^al)  ariT 

ni   i«'i«w  »Botm  tt99nb9t<iehai  b9^»lLm  *iLi  Kaln*  1o   :fuo 
abo^   XanlKlTO  aifl  ^e  0£1  noi^oas    ,8£   lalqAito   lit   noiiaiciY 

•  aienlXXI  to  a:r«;r('  •tU  1* 

no  nnrls  s/iw  euao  arf.'   al  xn**^<^aal  X^ao  axlT 

•H     .brtalNUdI  .F  annaiAX^  \d  •'i'tiiKl*£q  ^dt  lo  IXxulatf 

b^MOA  9i^aottO  aill  To  latfaaa  a  naatf  bail  ai<  iai<;^  DallXiaal 

(OoabXaaaa   ,lnifejiatet!  aiiJ    ^«ifi      ;aicA«x  OC  itfotfja  lal  ab«TT  !• 

•tUmlq  tit  tUlw  iLm^b  bad  maotiryAtnuyvt  aatixli  «l  tolnq  ojfv 

«  #181  bfw  aoi'^lo   Ulliiulnlq  i»  xmb  am  baXXxa    ,dlll# 
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Xtf  *iat«X  iMfi      :motq  A  tj  ab«a  a/iv  al««  fiaAa   taiil      ;blb 
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1144.61,    including  ooBBd,s8ionft  and  goyemfluini  war  tax. 

He  testified  that  all  the  trades  were  made   in 
btthftlf   of   the  defendant   in  accordance  v/ith  the  rules  of 
the  Board   of  Trade;      that   the    corn  was    in    one   of   the 
elevators   in   ChiCrtgo;      that  defendant  did  not  get  a  ware- 
house certificate  for   it  becauae  it  was  not  held  long 
enough;      that   they  purchased  all   the  corn  from  the  Board  df 
Trade  broJcers  and  had  mar.^rins  up  with  them  for   each  trade, 
probably  four  or  five  cents  per  bushel;      that   the  pork  wns 
sold  artd  purchased  in  a   uimilar  way;      that   they  re  eived  ne 
warehouse  receipt  for  it   at  the  time   it  was  purchased,    that 
plaintiff   talked  with  defendant  while  he  was   carrying  the 
corn  and  also  about  the  Miss  pork  and   defendant   told  the 
witnese  that  he  had  been   trading  in   corn  on   the  Board  of 
Trade.     He  did  not  say  anything  about  deliveries  and  the 
witness  did  not  remerriber   eaying  anything  to  defendant  about 
then,   but  the  property  bought  would  have  been  delivered  had 
defendfoit  held  it  until  the   contract  time.      If   the  BSirket 
on   the  com  had  declined  enough  to   take  his  ij^fiOOg   plain- 
tiffs would  have   closed  out  the  trade,    or   else  would  have 
called  for  a  margin  and  had  he  closed  it  out  before  the 
time  of  delivery,    there  would  have  been  no  delivery.     He 
further  testified  that  all  grain  purohased  for  future 
delivery  is  delivered  during   the   contract  month  by  warehouse 
receipt;      that  defendant  did  not  hold   it  until  the   contract 
expired,    and   that  was   the  reason  why  plaintiffs  had  no 
warehcuae   receipts  for  defendant's  purchases. 

The  court   instructed  the  jury  orally, and  aminst 
objection  by  plaintiff  read  to  the  Jury  said  section  130, 
chapter  38  aa  the  law  applying  to   the  case, 

W«  think  this  was    error.     There  was  no   evidence 
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.s. 
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bad  Jb*a?viX^h  n^tKi  hvmA  &Xik)v  id^ucd  xtf(forq[  mAf  tud   ,a»tit 

i%±jam  ^lij  .sili  ttmsnim^  nrii  Liisxa  ii  hL*ii  ;tnaha»l»b 

->fiitfl^   «00^|;  aid  »-A&i  fti  li^uonn  h%ttXl9»h  bsnii.  .to 

•▼«lf   hLlStiH    »tlvi>     20     ,»b;8lJ    9tii    iU^    btBOlO    SVa/f    iixJJOW    «111^ 

•dt   9-tftlA(f  ^i/')   ik  b9Bola  9d  bmxl  btv^  td^ram.  a  -tol  bmlLao 
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••n/^r/1  tot  ^oaa/toiuq  aJtais  XXa  Jsxii  b*i\lt9»i  a^xfiaxil 

••vorf»iAw  \o  tftnem  ioBiinoo   9x1^   soiijJt  bo-xsvlXeb  ai   !C'XATiX»b 
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ia  the  record  from  which  the  Jury  could  find  that    it  wac 
the   intention   of  the  parties   to  these  transact  lone  that 
delireries  of   the  goods  bought  should  not   i^  fact  be 
■ade. 

The  Judgment  will  be  reversed  and  the  cause 
remanded, 

HEViSRSiSD  AID  Ri.lSANDKD. 
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•tf  *o*l  #fc  io.-  JUtrofie  ^iSjiwoa  •ftoo«  •sif.  "to  ••la»TiX»i' 
»«xni3  Bd^  baa  t^nor^x  ttf  -Llxw  iuttm^^l  o.k 
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7LQRA  TAU.OH, 


Appellee, 


HUGH  K.   WMITBKY, 


/ 

12I.A.  658 

ABPTtAL  WHOV 
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) 


IBl.  JlJ..TlCt;  MATCHBTT  IMia*IV^ia.D  THii  (a?lill(ffl   0?  TEB  COURT, 

Plaiatiff ,    appellee,    sued  fer  money   clained  to  be  due 
to  lier  for  comaloBiona   on    the  Bale  of  »  house  and    lot.     whe 
alleged  ehe  had  been   eaployed  by  the  defendant  as  hie  special 
a^eat  te  lell  the  property  and  thcit  she  had  secured  a  purchueer; 
thRt  the  defendant  agreed  to  pay  her  the  ueual   GOiamisBion  of  a| 
per  cent   and  ahe  claimed  ^lia.75  as  da©  to  her. 

The  affidarit  of  merits  denied  thet  this  9t  any  other 
sum  WHS  due  the  plaintiff;      denied  thst  def  ndint  ©asployed  her 
as  hie   o«cent   to  sell   the  property  and  denied   th^jt   she  ha«  secured 
m  purchaser,    or  th^t  he  had  agreed  to  pay  the  coamisaion.     the 
ease  was  tried  by  the  court  and  plaintiff  had  judgment. 

Defendant   was   engaged   in  the  real    estate  business   as 
a  iBeff.ber  of  the  copartnership  of   «toltn«y  &  ford,     i^laintiff 
sailed  up  whitney  &  Ford  and  talked  with  both  meB^ers  of   the 
firm  with  reference  to  the  transaction.     Whatever  contract   she  had 
was  with  soid  copartnership.     While  en  many  points  there   is  a  con- 
flict in  the   eYidence.   we  think  it   is   clearly  eetabiished  that  the 
liability,    if  any  to  plaintiff,   was  that   of  Whitney  &  j^ord.    as 
copartners  and  not  thrt  of  appellant   indiridually.        It  was 
therefore  necessary  that  the  plaintiff  should  iii5»lead  Ford  with 
«hitney  before   she   could  recover,    and   it  waB  error  for  the  court 
to  enter  judgment  agninst  appellant  alone.     Pa£e  t.  Brant,,,,  Xa  111. 
37;      >aterburae  v.  Hyde.    18b  111.   584. 

The  Judgment  will  be  reversed  and   the   cause  rentmied. 
RMV2HS£I>  AMD  RBMAiTDiSD. 
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APPRAL  FROM 
}  MmiClPAL  COUHT 

)  QP   CHICAGO. 

) 


MR.    JUiiTICli;  MATCHOTT   Dl-JUViSRiiD  THiS  OPINION    OF   TffiS   COURT. 

was 
Judgment /entered  in    the  Municipal  Court   of 

Chicago  against  appellant   for   rent  under  power   of  attorney 

contained  in  a  written  lease.     Tliis  Judgnoit  was   set   aside 

upon    affidavit   oT  defendant . 

By  instruction   of   the  court   the  jury  returned 
a  Terdict  for  plaintiff  for  |H57.03  and  ordered  that  the 
judgment   theretofore  entered  stand.      On  this  verdict  the 
court   entered  judgment* 

It  is  first  contended  that  there  Is  a  Tar Ian ee 
between  the  lease  offered  in  evidence  and  the  one  set  up 
in  the  statement  of  claim.  A  general  objection  was  made 
to  the  introduction  of  the  lease  in  evidence,  but  not  on 
the  ground  of  variance.  That  question  was  not  raised  in 
the  trial  court  and  cannot  be  raised  here  for  the  first 
time.     Jaeger  v,  U.  ^.  Brewing   Co..    163   111.   App .   2l6. 

It   is  next   claimed  that  proof   that   the  rent 
reserved   in   the  leaoe  had  not  been  paid  was   insufficient. 
The  affidavit   of  merits  did  not  allege  payment  of  the 
rent.     Ihe  written  lease  was  priaa  facie  evidence  of  the 
amount  due  and   there  was  no  proof   of  payment.     There   is 
no  merit  to  this  point.     Scott  v.  Mantonya>    60  111.   App. 
481. 

It  is  next  argued  that  because  an  aosignznent 
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»h«ffi  fti^w  aoijo.^t^<:>   XdieatiB  A     .orJtdXo  Ito  .tiwm^A^s  adi  ml 

.Sis   .q<|A   *IU  eax   .-o^ -^fiLSLSlS  'i:  'il  '^  IfiASJlj^     ••■«1* 
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stij  1ro  inAXff^ji^  9^ilM  Son  bib  aJXi^m  lo  ^iTAblllc  »xfT 

»AS  1o  nosHnblytf  »!»»•)[  jywiiq  wjv  •««»X  it»j^Jl'Xw  •rir     ../na-x 

Ri   •tieiir      .  tniMPxeq  l^.o   looiq  on  tuv  •todl   ttna  •0A  ^ouoaa 
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•f   the   lense  had   been  jnade   the  defendant  whb  liable 
thereon   only  ae  a  guarantor,    and  the  aesignrcent  hart   the 
effect  of  reecindin;;  and  revoking  the  power  of  ftttomey 
oontained   In   the  let bc  to   enter  judgment  hy  confession. 
The   ease  of  Jaoger  v,  £.  a.  Brewing   Co..    163   111.   App, 
216,   already  olted  is  concluoiye  af^ainet  the  appellant 
on  this  point . 

Tho  appeal   la  without  merit  and  the  Judgxnent 
will  be   affiraed. 

iL-PFIRMED. 
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\9in9iia  lo  icawoq  firf^  jaJkitoT*'!  !)i»  ^niJsniaittt  lo  i^osltl* 
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.  tnioq  tiiU  He 
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.  baonXllB  Off  XXlw 
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APPiiAl.  JROU 

)         CIRCUIT    GOMHT, 
COOK  COUNl'Y. 


ICi.    JUITIC.<:  MATCKCTT    DELIValHiLD  THJi    "^  IN  I  OB   OP  IRE  CCirRT . 

This   is   S..1  appeal  "by  vHtrick  .-isgerty  fr©m  an 
0rd97  of   the  Circuit  Court  of   Cooic  County  by  which  he  was 
concQltte-1   to   t>io    zoranon  jail   of   Cook  County   for  failure 
to   co:aply  with  ari   ordor   of  tne  court   theretofore   entered 
wJaich  ciirrtoted  hiiu    lo  pay  toBifc»orary  aximony  to  his  wife. 

Appellant  first   contendu   t.'tat    the   order  should 
be  rrtTcrse^l  l>ectiUEe   the   cvicieiiCtt   on  which   xhe  original 
order  for  allittony  atid  Uie  rule  to  bUow  c;aiee  wore   entered 
ia  rot  preserred.     The  firet   order   ie  not  appealed  from 
and   the   seconc.   ia  iiot  ar:  appealable  erder.     A  petition 
for  the  rule  cppe&ra   in    Lht  record  which  was.  sufficient 
baslo  for  the  r'>ie.     There   is  no  n)erit  to  these  conten- 
tions . 

Apptliant  next   oovtenda  that  hia   ©newer  to 
the  rule   to   eriovr  ci.uao  proved  his   inability  to  coj^ly 
with   the   order   ani    lliut  he  should  have  been   dia charged 
on  r,uch  HrB^er. 

The   anewfc-r  showed  appellant  worked  for  the  city 
•f  Cblcugo   onA  rocoived   tiierefor  a  salary  of   ^398 ^00  per 
month;      thct  he  haJ   other  inooaie  froa  property,   making  a 
tottil   incoine  of   |13&  .00  per  Uionth.      ihe  alimony  wj.8   ^.<^0 
per  week  end  he  fi&s   in  arrears   3ill6.f.'0. 
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«»il  bftX»»t:?«  inn  ai    iriiixo  ^sailTt   3x11     ,:9ri*tamc[  ion  uX 
noili^^q  A     .ici»Ai«  •X<rsla*q({a  r^i  Jcu  si  .)noo:>t   'ydi  i}aM 
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We  think  en   this   answer  the   court  wajj  justified 
in  finding  that  he  was  able  to  pay  and  that  hie  failure 
to  do  so  constituted  contempt. 

It   is  next   contcinded   that   the.:   ordwr   of 
eoMBiitnient   is    conditional   and   decieiono    r-xe  rjited    to  the 
effect   thMt   Buch  order*   are  not  good,      'fe  have   e:iarained 
tiie  order  and  think  it    la  absolute.      It  will  tiw  affirHMud, 


••UJllJit  aJtii  iiitii  baa  \mq  ni  9i4&  «j»w  Bd  imtLi  ^iMlbait  eU 

ttmpttiSneo  bBiuiitanob  n«  ob  oi 
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•f  the  estate  of  BICKAelL  L0F7|^,       ) 
deceased,  /        } 


CIRCUIT  COUPT, 
COOK  COIJHTY. 


CHICAaO  HAlLWATii  t?OW>J^, 

^^'  Appellant  • 


) 


MR.  JUL^flCE  BATCHeTIT  DSLIVIRia)  ffiS  OPINION  OF  TKt^  COURT, 

Appellant  was  defendaat  below  and  appeals  to  rererse 
*  Judgment  for  plaintiff  in  an  action  on   the  case  for  alleged 
negligence  in  the  operation  of  its  c«ra  which  resulted  in  the 
death  of  appellee *s  intestate,  -'aid  intestate  w&s  instantly 
killed  }»y   an  eastbotmd  street  ct^  operated  by  the  senrants  of 
the  defend*int  about  7:45  ©♦clock  on  the  morning  of  April  11, 
1914.  Ihe  accident  took  place  In  Chicago  on  West  Twelfth 
BoulOTard,  a  street  extending  east  and  west  at  a  point  where 
Reyae  Arenue,  a  street  extending  north  and  south,  rune  into 
■aid  bouleTard. 

Appellant  accurately  describes  the  situation  thus,  - 
•Twelfth  street  at  thie  point  is  ab^ut  150  feet  wide  froa 
building  line  to  building  line,  (to  each  aide  of  the  street 
is  a  sidewalk;   the  sidewalk  on  the  south  side  of  the  boulevard 
is  13  feet  11  inches  wide.  Between  the  curb  lines  of  the  two 
sidewalks  12th  street  is  dirided  into  three  roadways.  Ihe 
accident  took  place  in  the  south  one   of  these  roadways.   In  the 
south  roadway  are  the  f sstbound  tracks.   In  the  north  roadway 
are  the  westbound  street  car  tracks.  The  two  tracks  are 
about  76  feet  apart.   In  this  space  of  76  feet  lies  the  g»to 
l2th  street  boulerard,  flanked  on  each  side  by  prurk  grass  plots. 
Yhe  distance  from  the  curb  of  the  south  sidewalk  to  the  eastbound 
track  was  18  feet  1  inch.  ♦  *  *  ♦  l*©ftus  walked  north  across 
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that  epao«  of  16  feet  1   Inch,   befcnre  lie  reached  the  ear  treek 
and  during  all  the  tliM  thr^t  he  was  so  walking  north  he  h»d 
a  el ear  and  unobetructed  view  ef  the  ear   coKing  from  the  vest 
which  struck  hint.* 

It  was  a  double- truok,  pay-a«»}rou» enter   oar  geiared 
te  rv«  at  a  epeerd  of  about  17   or  16  nilee  an  hour*     The  ear 
was  hearily  loaded.      It  had   on  board  betmsen  140  end  160 
paseengera.      It   Wfia  the  rush  hour.     At  Og&va  aTcmue  two  blocks 
voat  of  the  place  where  deceased  Met  his  death,   another  eastbound 
•ar  tms  disabled  and  soae  ef  its  paBsengers  had  temn  transferred 
to  this  car.     West  of  Koyne  avcmue  and  parallel   thereto  wns  jueaTitt 
street.     Although  passengers  th«re     vere  waiting  to  boerd  it,    the 
ear  did  not  stop.     It  slackMied  vsp  eo&evhat  and  the  aoternan 
obeerTing  that  the  mgr  was   cie&r,   put  on  the  power,      it  was   the 
intentims   to  do  Xhe  soaiae  thing  ot  Hoyne  avoikue  at  ttdiich  place  also 
ssToral  paasengere  ^ere   xaiting  to  board  the  car.     These  passengers 
were  standing  om  the  south  side  ef  13th  street  ab«^t  a  o&r  leagtb 
or  less  west  of  the  east  line  of  Hoyne  sTenue.     As  the  ear 
approached   it  slackened  its  speed,   thee  the  power  was  reapplied, 
and  it  moved  eastward  at  a  speed  n^ich  the  witnesses  estimte 
all   tJh<!(  way  frosi  16  to  37  miles  per  hour.      It  etrnek  deee«iaed  Just 
as  he  was  eo  the  north  rail  of  the  track  and   threw  hia  aoiM 
distance  in  a  northeasterly  direeti<m. 

The  declaration  charged  negligenee  in  the  rate  of 
speed,    in  failing  to  soimd  the  gong  and  in   the  general   operation 
ef  the   ear.        efendant  plet^ded  the  general   issue.      Appellants 
argue  thot  there  was  no  evidence  to  establish  negligence  on   the 
part  of  the  defendimt   cos^any,   but  we  think  th^t  within  the 
rule  laid    Jowi  in  Pevine  ▼.  Delano.   272  111.  179,   and  Kelly  ▼. 
ChicBjto  City  aailway  £fl..,    283  111.  640,    there  was   evidence  to 
ge  to  the  Jury. 
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The  principal  q%i«8tlcn  le   on  the  ooiitentl<MB  •t 
«9]peIl«Bt  thai  plaint  iff*  e   intestate  ima  guiXtj  of  contrihut^y 
negligence.     As  be«;ring  on  that  iOBue,    one  disputed  satter  of 
fftct   is  vi^ether  the  gong  was   smmdeA  nenr  to  the  plpr.9  n% 
i^leh  deee&sed  was  etruok*     We  think  ta  preponderance  of  the 
eridenoe  Indicates  it  vhs.      ^t   Is  undisi^uted  that   tbe  dscsassd 
s»«  the  CHT  ee   it  approached  the  place  where  he  was  ahout  to 
cross.     The  ringing  of  Uie  gttng  was,    theorefore,   unln^ortant 
except  &e   it  slight  indicate  to  deeeused  th^^t  tj^s  ear  was  ahout 
to  eross  the  strset  vlthnut   ^tt^ping.     ?he   controlling  disputed 
matter  of  fact,    «*«  think,    is   "^at  wns  the  distance  between  the 
car  and  th«  deoe&sod   at   the  time  he  started  to   cross  the  track?* 
If  thitt  distance  was  apparently  sueh  that  with  thp  car  proeeediig 
at  the  a|>t>arent  rate  of  sp^'ed  at  which  it  «r&B  cosiisf-  towards  hiai, 
he  could  in   the  exercise  of  that  deg^ree  of   care  and  esuiien 
which  a  re*.8ona>ily  pradont  persm  would   exercise  under  auch  eir- 
Guj8»t«nces«  proceed   to  eross  the  track,    then  he  was  not  guilty  of 
coBtribtttory  neglii^ence.     If  the  app.'srwit  distance  of  the  cfir  frsn 
hlai  W&0  such   th@t  a  reasonable  person  situated  as  he  was   in  the 
exercise  of  ordinary  care  would  not  hare  undertaken  to  cross   ths 
track,    then  he  was  g»illty  of  such  negligence.     The  evidcT'Ce  tm  this 
point  is  hopelessly  ccnflictin^* 

One  of  plaintiff *s  witnesses  stated  that  th»?  r-ppi^ront 
distenee  of  the  oar  from  the  denenBed  «»i8  7ft  feet.     A  witness  f«r 
th*     Uftnd,  nt   Rt«ted   thf-t   it  WfS   4  feet  and  another  6  feet,    which 
the  physical  facts  in  eTldence  ^ew  could  not  have  been  correct. 
AppellMit  says   that  the  eTldence  indicates  this  dlstpjncc  to  hare 
bs«a  16   to  50  feet.     Appellee  elalas  thrit    it   was  frow  5t  to  75 
feet.      It   is   ispnsBible  to  flix  the   distance  with  exactness.      *• 
think  under  the   erldmce   it   was  for  the  j»ry  to   deterwtne  what 
the  distance  was,    and   whetht^r  or  net   the  ?:>laintiff   «^es  guilty  of 
coBtribtttory  negligmiee  in  atteapting  to  cross. 


^/il  iriim  ««v  b^sA^dtti*  ^XMm 

^tf ©-f  -    ««»   «»0  •Ift  ^^JftOlftl                                      ^<^»»x» 
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ETT9r  is  also  a£i::igned  by  the  appell&nt  upon  «n 
Instrtiotion  givoa  f9r  the  plHiatift    aa  to  ordioary  care.     Th« 
w«rd  "plaintiff**  »«b  evidently  inftdTertently  used  in  the 
iaatructlon  for  the  vord  "deceased".     The  Jury  could  not  h«Te 
been  Mieled  hy  this  end  the  preciee   inotruotion,    with  the 
exception  of  thie  oae  word,   hau  been  spproved  in  >i  sittilar 
ease  hjr  Uie  i>«^reiBe  Court,      Chictuco  cjty  Ry.   Co.  v.  c*l>onnell. 
206   Hi.   a67. 

j^rer   is   alee  asttlgned  on  the  ellt^ed  prejudicial 
luiaconduct  of   the  plaintiff.     The  record  Bhowe   that  luring 
tkm  argui&ent  to  the  jury,    th«  widow  indulged  in  weeping  in  the 
pr<>sertee  of  the  Jury  whiXe  the  Judge  wcte  moa^ntarily  off   the 
bench.      A     motion  wa&  Kude  to  vitltdrn*  a  Juror  for  this  re&son 
which  «&s  denied  by  the  eourt.     1«  think  it  was  vithin   the 
court* e  discretion  so  to  rule.     The  Judgment  will  he  tif firmed. 
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RIlD^lRmDrCH  k  COMPAVY, 
a  eorporation. 


▼•. 


Appellee,   /        )   APPKAL  FROK 

MUNICIPAL  COURT 


! 


OP  CHICAGO. 


S.  £.  TAYLOR  and  H.  KAi^AKSR, 
Appellants • 


\/ 


MR.   JUiJTICB  MAfCHETT  Di-aLIVSRiSD  THR  OPI«IO»   OP  THB  COUHT. 

The  appellee.   Held  Murdoch  k  Coiqtany,   sued 
appellante  upwi  a  writing  whereby  appellants  guaranteed 
absolutely  the  payment  of  an  account  due  appellee  from 
Korris  Taylor  k  Cosrpany,    a  copartnership. 

At  the  time  the  guarantee  was  given  the 
debtors   conducted  two  stores,    one  at  Kolze  and  the  other 
at  BensonTille,    Illinois.  The  appellee  had  accounts  with 
both  stores,   but  the  aooount  with  the  store  at  Kolse  was 
the  one  gupvranteed. 

On  January  12,    1Q16,    the  Kolze  store  was 
daiMged  by  fire.     Vorris  Taylor  &  Con^any  assigned  to 
one  C.  J.  Becker,    as  trustee,    and  for  the  benefit   of  all 
their  creditors,    certain   insurance  policies   covering  the 
losses. 

This   aaaigniaent   contained  no  provision   that 
the  acceptance  thereof  by  creditors   should  release  the 
debtors  from  further  liability,     ^t   this  time  there  was 
due  to  appellee,   Reid  Murdoch  A;  Company,    $298.22  on  the 
Kolze  account,    and   $154.59  on  the  Bensonville  account. 
Both  these  accounts  wertj  filed  with  the  trustee  and  the 
dividend  of  38.8  per  cent  received  on  them.     This  left 
a  balance  of  $182.51  unpaid  on   the  Kolze  account. 
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On  September  13,  1916,  a  statement  of  his 
trusteeship  was  Railed  by  the  trustee  to  appellee  with  a 
check  for  $170.41,  representing  the  dividends  on  both  the 
Koize  and  Bensonville  accounts.  Upon  the  back  of  this 
check  was  stashed  the  following  endorseaent.   *This  cheek 
when  endorsed  is  acceptance  of  38.8^  in  full  settleacnt 
of  any  end  all  claims  against  iSlisohn  &  Taylor  trading  as 
Peoples  *^ket  and  Grocery  and  releases  C.  J.  Becker, 
Trustee  from  any  and  all  liability  under  Trusteeship." 
Appellee  cashed  this  cheek. 

Appellants  claim  that  the  acceptance  of  tlsio 
cheek  released  the  debtors  and  therefore  the  guarantors, 
and  that  the  court  erred  in  that  it  admitted  evidence  to 
vary  and  explain  the  endorBem«nt  en  the  baok  of  the  cheok. 

If  the  debtors  were  in  fact  released,  the 
guarantors  would  also  be  released.   Trotter  v*  Strong,  63 
111.  272,  but  «e  do  not  t  ink  the  acceptance  of  this 
check  effected  a  release  of  the  debtors.  The  original 
assignment  made  no  provision  that  its  acceptance  shnuld 
have  such  an  effect  and  the  oreditor  in  so  far  as  that 
instrument  was  concerned,  would,  therefore,  be  free  to 
collect  the  remainder  of  the  debt.  Hewlett  v.  Mills.  22 
111.  341;   Hammond  v.  Pinkham.  149  Mass.  356. 

There  being  no  dispute  as  to  the  amount  which 
was  actually  due  the  creditor  even  had  appellee  a  -reed  to 
take  a  less  sum  in  full  satisfaction  of  the  debt,  it  would 
not  be  binding  unions  there  was  a  new  consideration  or  a 
release  under  seal.  Hayes  v.  Mass.  Mutual  Life  Ins.  Co., 
126  111.  626;   Farmers  ^  Machanios  Life  Associt'tion  v. 
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Cfclne.    224  111.   599. 

Moreover,    w«  do  not  think  th«  court   erred  in 
reeeiving  oral  evidence  tsnrllng  to  explain   the  receipt 
•taiiQ>ed  on  the  "back  of  the  check,     Ditoh.   Admr,  v, 
Vollhardt.    82  111.  134.  This  evidence  showed  it  wao  not 
t^«  intention  of  the  parties  to  reloase  the  debtors* 

The  judgment  will  "be  affirmed. 

A7F  itsmn* 
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CHIC  AGO  WAiJTE   C( 
corporution. 


TS. 


Appellant, 


CHARL8S  T.\llI|r8]aEBKSR, 

Appellee. 


212I.A.  659 


MUNICIPAL   CrURT 
OF  CHICAGO. 


MR.   JUSTICE  KATCHETT  mXlVmXH  Tim  CPIKION  OF  THE  COURT. 

Plaintiff  eued  for  $233.95,   balance  aa   clalned 
for  goods   Bold  and  delivered,    and  from  a  judgment  on  find- 
ing iby  the  court  for  ^136.63,    appeals. 

The  goods   in  question  were  thirteen  bales   of 
cotton  vaate  nMch  plaintiff  by  its  broker,    one  Dixon, 
sold  to  defendant  by  sanple.      Defendant  upon  delirery 
clained  that   the  goods  were  not   equal   to  the  aanqplc  vnd 
Dixon   told  defendant  to  use  as  much  of   then  an  he   could 
and  that  the  plaintiff  would  take  back  the  unused  portion, 
giving   def aidant   credit  therefor.      Defendjint  was  to  notify 
plaintiff  when  the  \mused  portion  waf^  ready  to   take  away. 

The  goods  were  sent  by  defendant  to    the  Garfield 
Sanitary  Felt  Company  to  be  carded,   and  thereafter  plain* 
tiff  was  notified  to   call  and  get  the  unused  portion.     This 
plaintiff   did,   weighed  it  and  found  the  amount  returned  to 
be  157  pounds  for  which  plaintiff  gave  credit  at  the  agreed 
price  amounting  to  ^5.39,    lesvlng  a  balance  due  as   claimed. 

Defendant   claims   that   there  wes  much  more  dirt 
and  waste  whitdi  was  dunspod   out  and   tbpt  he  should  receire 
a  further  credit   theref  or,  -  how  Btsch,    if  any  there  was  of 
this  I      there   is  no  proof   in  the  record. 

Defendant   could  hare  weighed  the  unused  portion 


\ 


fioacs    - 


,     (.till^qq, 


Miioa 


,ftr,?nT;Tr! 


.:,„. ..,.,  „,  ,  :  J  '^ilialmVi 

-hr^.r*    TTf,   .-frti*^..'-  :Sn»?  £>Xoa  •JlN9«a  "^ol 

^"•^  —    ...    ^J   iat^ba^lQlt  ^3  blf3B 

'^ -^'      ,00  oa  9^^    iudi  t>*«lai» 

-  ;.i  ...        -J.-,  ,^  r,  4d)ii  him   ^b^hXAO  scf  otf  "^oaviivO  JH,*-..   V"-»«»*'»*' 
*tdT     .mXitnii  hB*umi  (ni^  *»s   fena  IX/jo   oi  btllti^Toff  caw  Iti* 

iMicva-*'  "'■       '    '*'" —  ""^:^  I'U/rtialq  rto.trfw  to"!   itbiTWoq  Vfli  stf 

•  bMBlfii-    ... ^i    i vi-    T    ..,.ii.u    •  ---•-  -'    ^  ^'•,  •"■      -    \aiitaiOSRa  ftolrrf 

t*xlfc   .?-T«rrr  rfawM  ««.'.',-    -•  yihn.'iltM,: 

**'* "           *■  '         ~    "  ■'  -▼  tioX:iv   sjc.f.w  Da* 

'io   »•-•    -  •  ,^0  '--le/i.r   j-ii>0%»  •xexIJ-'XiA  a 

."  "            on  ei   •TOiij    -tiltf-t 


-2- 


of  the  goods   if  he  so  desired.     He   is  only  entitled  to 
credit  i'or  the  sunount  which  the   evidence  Bhowe   that  he   in 
fact   returned.     The   court  should  have  «ede  a  finding  and 
entered  Judgment  for  the  full  amount   of  plaintiff's   clain, 

The  judgHnent  will   be  reversed   and  judgment 
entered  here    for   the  amount   due  ;^223.95. 

Ri!;V}£RSKD  WITH  JUDGKiiST  HSRB. 


» j  » to     ,.--.  4  V*.  ' 
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?IliDlHG  OF  PACTS. 

The  court  finds  an   a  Matter  of  fart  that  the 
appellant  In  this  case  sued  for  goods  sold  and  delivered 
to  the  appellee;   that  8,t  the  tl«e  the  said  goods  were 
delivered  it  '^as  claimed  by  appellee  thfit  they  were  not 
equal  to  the  sangpXe  by  which  they  ^ere  sold,  and  that 
thereupon  aprellr^nt  and  appellee  agreed  that  appellee  would 
keep  the  goods  and  return  to  the  appellant  the  unused  por- 
tion thereof,  receiving  credit  therefor  at  the  agreed 
price;   that  only  157  pounds  of  fiaid  goods  were  returned 
by  appellee  to  ^pellant  and  that  appellee  received  a 
credit  therefor  amounting  to  '15.39;   that  there  is  due  to 
the  ajppeliant  fro»  the  appellee  on  account  of  the  goods  so 
■old  and  delivered  a  balance  of   $223.95. 
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WILMSR  T.  CULV™,  Trustee  of 
the  estRte  of  LtTDlKGTCaJ  MPa. 
COMPANY,    "benkrupt, 

Appellant, 


T«. 
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APPIiAL  FROM 

CIHCUIT   COUHT, 

COOK  COUifTY. 


ASXSA  STAT^  BANE,    *  cOrporatiO|f, 

and   CVAKLyji  B.  LITTLR, 

Appell««ly»^ 


MB.   JUSTICE  MATCHKTT  DEtlViSRaD  THE  OPINION   OF  THE  COURT. 

This  is  an  appeal  hy  the  coxnplalnant  from  a  decree 
irhioh  dismiseed  hie  "bill  for  want  of  equity. 

Appellant   ie   trustee  In  bankruptcy  of  the  Ludington 
Manufocturing  Coapany.     The  petition  against  the  b&nlcrupt  vas 
filed  January  27,    1914;      order  of  adjudic  tion  was   entered  on 
Fehrupry  5th,    and  appellant  was  elected  trustee  April  3rd, 
thereafter . 

The  hill   ohfirgftd  collusion,    conspiracy  -.md  fraud 
•gainst   appellees,    together  with  one  Hath.,   pronidont  of  the 
bankrupt  compHny,   by  means  vhcreof  certain  property  of  the 
bankrupt  was  transferred  to  Little  with  the  intention  to  defraud 
the   creditors,    and  under   circuyrstsnces   constituting  a  preference 
under  the  proTisiono   of  th*.^  bankruptcy  law.     The  property  in 
contrnrerEy  is   the  balance  of  an  account  'A'ith  the  Aetna  -^tate 
Bank  which  the  dpcret:  finds   eriruntcd   to   |)55C,02,    pIso  $3046.00 
paid  by  Little  t©  the  Aetna  State  Bank  about   the  time  of 
•djudieption,    and  80  icheree  of  the   conanen   stock  of  the  north 
Afteriean  Timber  Holding  Company.     The  bill  prayed   that   the 
transfers  might  be  set  aside  and  the  trustee  decreed  to  be  the 
owner  of  the  property. 

There   is   little   conflict   in  tho   evidence   on  points 
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Material  and   inportant.     tha  bankrupt  wao  a  corporation  arsanisad 
tindar  tha  laws  of  tha  atata  of   Illinole,    which  ntf^lntainad  an  office 
in  Chicago  and   oimad  and  operatail  a  fectory  at  Ludington,    Michigan. 
Ita  prinoipal  businaaa  Wba  making  and  sailing  electric  player 
pianoa.     On  Deoeinbar  31,    1913,    the   company  through  Hath,    sold 
to  appellee,    Chnrlaa  B.  Llttla,    alxtaen  of  these  pianos  and  in 
payment   therefor,    received  theau?  eighty  sharae  of  the  concion 
atook  of  the  Horth  Antarican  'j  iaber  Holding  Company.     Heth 
represented  that  the   corporation  was  worth  at  le'^nt    ?60,c<V>  and 
wa  think  there   i»  no   evidence   that   appelleea  h&d   any   reason   at 
that  tine  to  auspect  its  inaolvency,   nor   Ib   there  proof  in  the 
record  that   it  was   in  fact   inaolvent  at   thst  time. 

I'wo   contracts  were  ex*»cuted  T>y  the  tarma  whereof  the 
company  af^reed  to  keep  tha  pianos   in  order,    nake   collections 
therefrom  end  guaranteed  an   ineoroa  of  |lC.no  per  month  froro  eaoh 
of  them.     Tha  name  of  Little,    indicating  th 't  he  ^^hb  the  owner, 
was   to  be  put  \tf)on  a  steel  plate  and  fnatanod  tn  OAOh  piano  sold 
to  hin* 

As  a  part   of   the  transaction.   Little  -^h^  wtB  a  director 
of  the   aefendant,   Aetna  **tate  F.ank,    tOKe"t^«r  ^th  Rath,   negotiated 
a  loan   of  #3000  from  the  hank  in  "behalf  of  the   company.     Rath 
executed  a  promisaory  note  of  the  »?>me  date  representing  this  loan. 
Tha  note  was  drawn  to  Hath's   order  and  endorsed  by  Hath  and  tha 
Ludington   ^snufacturing  Company,      It  araw  interest   at  t>!<»  rate  of 
•  ix  per   cant  par  annum  and  waa  payable  ^jurch  51,    1914.     Ae 
collateral  to   said  note,    the   eighty  aharas  of  thK  tjtock  of  th« 
Vorth  /American  Tinsber  Holding  Company  were  deposited   with  the 
bank.     Little  by  a  separate  instrument   in  writing  guarcnteed  the 
payment  of  said  note  and  interest   thereon.     The  guaranty  stated, 
•This  gusLrtnty  is  given  with  the  understanding  that  the  securities 
accompanying  this  note  shall  be  turned  over  to  me   in  the  aveat 
•f  my  paying  the  eaaa.* 


•&• 


It  was  also   agreed.  l>etwtten  the  partlos    t>h:;t,   th.e  pr««««4s 
•f  tha  loan  »hc>uld  b«  deposited  in   the  'hanV,    \>ut   tluit   sale!  proeeedt 
ahouid  l>«  withdrawn   only  upon   the  order  of  Little  ts  pianos  war«  fr« 
time   to  tins  deliverad  to  him.     As   these  doliverles  were  suiuis  from 
time  to  tinie»   Little  was  to  notify  the  \itnl-   to  relea&e  a  proportimit 
•mount  of    the  deposit.      On  January  291h,    191'i,    only   twfclvft   of  the 
pianos  had  been  delivered  @nd   there  rtri^nlned   in  the  account  the  sum 
of  i>550.02.     Hath  notified  the  >.8nk  and  Little  th  t   tlid  conipany  eoul 
not   complete  its   contract  to  drllYer  the  remainder   of  the  planes  and 
that  Little  was   entitled  tc   the  halmnee.     Thereupon  the  bank  closed 
the  ac  ount  by  withdrawing;  this  balance  ard  pxfacing  it   in  the  form 
of  a  draft  on   the   Central  Trust  Conpsny  of  Illinois,   payable  to   the 
order  of  its  own  cashier.     i:'hls  wais  done  pending   th(^  determination 
of   the  apylicMtion  to  be  made   of   it. 

When  the  note  fell  due  March  31at,   Llctl^  gave   the  bank 
a  roaov&l  note  of  one  a,    ;.  Jolmson  for  the  sum  of  ^30G0  Viilcdi  a 
fov  days  afterwards  wf^s  paid   in  full  by  Littlo.     The  balance   of  the 
account  was   th«a  transferred  to  an  accomt  in  Little's  naoiey   and 
#4S«00  interest  on  the  original  noto  and   |15.cn   interest   on   the 
renewal  note  were   charged  against   it.     Upon  payaient  "by  Little  of 
thti  Johnson  note,    the  original  note  with  the  ?^orth  /aaerican  liaiber 
fielding  vo£q;>any  Btoek  attached  thereto  wae  dellTered  to  Little.     The 
decree  finds     that   the  "notice   to   defendants  of  eeid  bankruptoy  snd 
adjudication  was  not  proTen  to  the  satief action  of  the   court,   and 
the   court   does  not  credit   the   tP  vttmony  »  *   »*   to  the  tffect  that  ho 
had  advised  the  defendant, Aetna  -^itate  Bank, of  the  bankruptcy  of  tho 
Ludlngton  Manufacturing  Coaapany."     Appellant  contends   that   this 
finding   is   contrary  to  the  weight   of   the  avidenca.      ^o  do  not   think 
■e,   but   thinic  it    immaterial  whether  the  d«jf  endants  did,    or  did  not 
have  suon  notice. 

We  are  not  ■]»le  to  diacover  in  this  trancnction  collusion 
or  fraud  by  which  the  property  of  the  bankritpt  was  placed  out  of 
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the  reach  of   Its  creditors.     There  i<s  no  proof  that  tii«  ooii- 
alderation  for  th-i  tranaf 'ir  of  the  pianos    ms   ;u'iad«qtuat9;    tiiat 
the   collateral  exceedod  in  value  tha  amount  vhlol).  Little  waa 
compellei   to  pii/  Uj^ftn  his  ?juara«te«ftj      or  that  the  tatata  of  the 
\;ankrupt  vraa   In  Ba:f  m\j  Inpovi^rishod  by  the  tratiaaction.     The  atoek 
wan  t6n<lorre(l  in  court  and  an  opporttixilty  given   l\i(-i  truBtee   bo  r«<le«B 
it  irtiich  h<3  did  net  accept.     He  tdie  aeeka   aciuity,   ]KUu>t  do  S'^uity.     The 
^ink  upon   ilii  laMturity  of  the  netd  had  a  right  to  stpply  the  ura(>unt  ef 
the  "batiArupt'M  aepoait  u  )0n    cho  indabtotlnoss  due  upon   the  note.  Hew 
^Qt'k  wpuiity  iiatAOnal  Bank  v.   '^ajuaey.    192  U.  o,  133;      3tmUi?y  v, 
x>  0^1  a  tog  lUitional  ijankt   329  11.  3.   533;     y.  ^i^,  BatiJg'uptcy  i'.ct,   :uee* 
6Sa«     neither  Little  nor  the  bank  filed  any  claisi  against  the 
estate  of  the  bankrttpt  and  in  thia  altuutloa  th«  hi.m'k  had  a  ri^^ht 
to  realize  upon  ita  aeeurity  in  puaffluance  of  the  contract  originally 
mttde.       In  ^  Go,ltlB/a.ith.   118  Fed.  763.     By  so  doing  it  'vould  not  bt 
recolvinij  a  prof eruaue  tfithin  the  aoaning  of  the  Bankruptcy  Act. 
(ae.i  sections  16,   60,   67  and  68,   U.  ....  BaJflkpruptoy  net.) 

Appellant  inai^ts  that   tlie  court  erred  in  rsfuaing  to 
renaivo  proper  eviclwic^  offerod  >»/  the   cx'aijj  lain  ant,  tuL  if  5e  jure 
c?>rr«ct   in    (,h «  vi«w«  hor.jt'nif or«  expree^ved,    Iha  offored  9vid*ace 
■»*\s  liholly   t-ajrw-t^rliil.      Ap^eliarst  also  argue*   that  the  d-scree  is 
erreneoui.  ■bsce.use   It  ^«,nts  «ffimi%tive   r*jllef  on  an  ima-zer  in  the 
abaoncft   of  a  cvogs   'ill,    er  pra./er    in   the  ano»*r    >,*-ist   it   oa   taksn 
B8  it.  orosd  bill.      ^*  hftv<4  exjMBin«d  th<»  dt'Oro«s  and  do  not  t-^i.nk  it 
ias  .lubject   uo   t'ni«   obJt:ction.      It   oonk«.ined  a  pr<5«vision  for 
ftpp^ll.<int*c  \>en>t''it  of  urhloh  >ie   dll  nob  ay^il  ''irfRiielf  and  cannot 
cojfjplain.        It  ijrant^sd  n'5  i-dTflrifwtive  rellaf  to  appellses.     The 
cU-sr^e  >/:LIl  l>e  iafrtnaed. 
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T.   13.   WOOD. 
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Appellant, 


APPJSAL  FROM 

▼i*,»  i  )  CIRCUIf   COURT, 

$  i  COCK  CCITbTY. 

F.   JOHNSON  k   COMPj«^ 
a  corporaticb,  / 

Apipellael 

\     / 
Mil,    JU^TIC^S  MATOHBl'T  DtiXIViEaija)  THii   0FINI(«J    OP   THiS  COUKT . 

Ihiu  Is  an  appeal  by  the   complainant  from  a 
dscrec  of  th«  Circuit  Court  of  Cook  County  which  granted 
in  part  a  pexiiianent  injunctiou  prttyed  lor  in   the   complainant* a 
bill. 

The  bill  reciteia   thet    lirn   cau^e   came  en  for  hear- 
ing upon   the  till  and   answer   ana  rcplicatimi,    and  the 
proofs   oral,    docuiaeiitai'y  and  written   taJcen    in  said   cause.  > 

The  certificate  of   evidence   has  for  good  reason 
heretofore  been  stricken.     There  are  no  findings   of  fact 
in  the  decree. 

Appellant  has  asked  that  the  deoree  be  r«vera«4 
and  appellee  has  asaignea  cross  errors  on  account  of  wliioh 
he  h&b  also   asked   that   the  decree  be  reversed* 

Ab  the  oeeree  grantu   aflinaatire  relief   to 
coBiplainant   arid  thero   is  neither   certificate   of   evidence, 
nor  findings   of  fact  from  which  we   can  rteteriBine  that  the 
decree  «ras  proper,   we  are  able  to    coniply  with  the  request 
»f  both  parties.     Van  Meter  v.   Walchef,    ^76    ill.    451. 

The  decree  will  be  reversed  and  the  cause 
remanded . 
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ijjoa  ^mmscn. 


Appellee, 


'K 


IRIb   THKATRK   CCIPASY, 
ft  corporuticn,      '\ 

AipellJCnt' 
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liUKICli'AL  COURT 
OF  CHICAGO, 


MR.    JU;3TICS  MATCHEIT   DKUVjfiTiJiD  THiS   OPINION    OF  IHl  COURT. 

The   iftffiridant   appeela   froa.  a  Judgaant    entered 
by  th«  Municipal   Court  up  si   trial  without,  «  jury. 

The   o;.->i(5inaX   Qtiat9:nsnt   cf   ciAia  atated  a  supposed 
eauae  of  action  upon    c«o  promissory  notea  alleged  to  hare 
Taeac   cxeouteil  "by  th»?  daf t-idtLrit  ,to    the   order  of    "thOTselves", 
but  it  did  not   ahovp  that  these  notes  hi.,d    i>««n   euaorsed. 

'''h«r;   tlu»    oaae  wut-    crilleu   for    trial   on  notion   of 
plaintiff   lenve  wtu)  given   and  an   aicend&d    Sitatement   of  clain 
filed.     The  aKerd^td  Btateinent  tllegeci  endorsement   of  the 
notes  by  the  oakers  thereof. 

Thfi   dcfandi->nt  moved  for  a  continuance  on   the 
ground  of  eurprise  which   the   court  denied  unlesfa   counsel  for 
deftmdcint  ikould   state   ther»  i*<t.s  an  a^>uolute  aefense  to   the 
asscnded   ataie.rnent   of   claiib.     Neither  thfe  aefendant  hioself, 
nor  his   wlVfiestsee   were   in    court,   but    the  trial  was    ordered 
to  proaeed. 

^a  notes  ^eTf.  rcc<siTed  in   evidence  and   the 
amount  due   thereon   coiaputad.      It  appoured  that   the  con- 
tideration  for   ihem  ^vau   rent  past  due. 

It   ifi   argued  here  thut  as  the  aaendrcent  went 
to  «  aifcttor   of   Bubotance,    the   oourt   erred   in   suramariiy 
order ins   the   oaae   tried.      If    the  record   ohowed  an    affidavit 
as  required  by  the   Btatute,    or   a  request   to   the   court   for 
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tiise  to  prepare  nucii  an  ai'fidaTit,    we  think  the  contention 
would   ue  good,   but  no  suoh  request  was  mftde  and  no  such 
affidavit  fllad. 

In   txie  ;il}aence  of  this  ve  tkink  the  contfsntlon 

of  appellant   cannot  be   sustained.     Yhi;  Olxi.  d*  Pjftc.  j2ji_  jU^ 
Co.  V.  iaein,  ^  £!•,   ""/S  111.   41;      The  Litchfield  Coed  Co. 
T.  Taylor,   bl  ill.  b<dO, 

For  ^he  reasons   indic&ted  the  judgment  will 
be  affirmed. 

AyyiHMED. 
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IDA  ROSS, 
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Appellee, 


APPiUL  FROM 


CHlGi^G  RAlLWAtS   COMPAH: 
Appellant* 


\  i  )  CIRCUIT   CriTRT, 

COOK  COUNTY. 


^ 


IR.   JUaXICS  MATCKBTf   DELIVERSI)  THE   OPINIOli   OF  TIIS  COURT. 

ThlB  is  an  appeal  by  the   (iefend«nt  below  from 
a  Judgment   entered  upon    the  yerdlct   of  the  jury  in  an 
action  on   the  case  for  peraonal   in^uriea. 

The  accident   out  of  which  the  suit  aroee 
occurred  on  Milwaukee  avenue   in  the  city  of  Chicago, 
near  ite   intersection  with  North  44th  avenuo. 

The  plaintiff  was  riding  in  an  autinaobile  which 
was  being  driven  by  her  eon,   and  there  was  a  collision 
between   this  automobile  and  a  street   car   operated  by  the 
serTants  of  defendant. 

The  declaration  at   the  time  the   case  wee  sub* 
■itted  to  the  jury  consisted  of  a  single  count  which 
alleged  that  defendant  negligently  managed  and  controlled 
the   car,    etc.   thereby  causing  the   collision  by  which 
plaintiff,   irinile  exercising  due  oare,   was   injured. 

Appellant  has  argued  here  that   the  verdict  is 
against   the  manifest  weight   of   the  evidence,    but  we 
thinK  the  caae  was   oleturly  one  for  the  jury. 

A  more  serious   question   is  raised  as  to  in- 
•tructions  given  the  jury  at  the  request  of   the  plaintiff. 
Instruction  No.   17   was  as  follows:      «jf  you 
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find  from  th«   evidence  and  unaer  th«  iriBtructims  of  th« 
court  in  this  oass  th«t  th«  plaintiff,   while   in  the 
exercise  of   ordincry  oere  for  her  own   safety,   was  injtured 
as  alleged  in  her  declaration,    then  you  may  find  the 
defendant  guilty.** 

As  this  instruction  directed  a  Terdict,    it  was 
neoessary   that    It  should   btat©  every  eseentlal  elesKsit 
which  it  was  nooesa«<^ry  for  the  plaintiff  to  prove  in  order 
to  recover.     Ihe  gist  of  the  action  wds  negligence.     This 
instruction  says  nothing  about   that,   but  tells   the  Juiry 
that  If  the  plaintiff   in  the  exercise  of  ordinary    oare 
was  injured  as  alleged  in  her     declaration,    the  jury  nigtit 
find  the  defendant  guilty. 

Appellee  argueii  that  as  the   inetnaction  refers 
the  Jury  to  the  deolaration  which  charges  negligence,    it 
ia  fact  advised  the  Jury   that  nogligence  nust  be  proved 
in  order  to  rooover. 

Wo  do  not  thinjc  so.     The  case  of  Jone£  v. 

jaanipoell.    148   111*  App.  156,    paased  upon  this  point  in 

the  giving   of 
the  discussion  of  a  t^inilar   instruction^which  was  there 

hold  to  be  reversihlo  error,     tfo  think  the   cases  cannot 

be  distinguished* 

Other  errors  are  alleged,  but  it  will  not  be 

neeoBSHry  to  consider  thorn.  The  Judgment  will  bo  reversed 

•Ad  the  oauso  remanded. 
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UR,    JUJIXCK  k/ACHiSlT  DiilVaaiSD  YHiS   OPUsTIQU    OP   liiil   COURT. 


Th«  defendant  appt&ls  from  a  judgment   entered 
upon  the  rerdlct  of  a  Jury   in  an  action   on   the  case. 

It   is  argued  that   th«  cTldence  failed   to  prore 
either  ordinary  care  for  hia   oim  oafety  by  the  plaintiff, 
or  negligence  (m  the  part   of  the  defendant. 

The  eridenoe  tended  to  prore  the  following 
facts.     The  plaintiff  on  July  22,    1913,    at   about   »:30 
P.  M.     vas  riding  on  a  motorcycle  in  a  vesterly  direction 
on  *e«t  North  avenue  in  the  city  of  Chicago  between  the 
north   3treet    oar  track  and  the  curb.     This   street  extended 
in  an  easterly  and  westerly  direction  and   iefendant 
operated  two   ciir   tracks  on   it.     The  north  track  was  used 
for  west  bound  oars  and  the  south  track  for   east  bound 
oars.     Kedsie  avenue  extends  north  and  south. 

At  the  time  in  quest ion  one  of  the  sprinkling 
cars   of   def  pjidant  was  standing  on   the  west  bound  track 
about  two  hundred  feet  west  of  the  Intersectioa  of  Kedais 
avenue.     A  hose  about  four  inches   in  diaaeter  was  attached 
to   the   car  and  was   stretched  across  the  st  roet  to  a  fire 
plug  on   the  north  curb  of  the  street.     The   car  and  hose 
were  in   the  control  of  the  servants   of   the  def  ondaat  irtio 
were  at  the  point  of  coupling   the  hose  to  the  fire  plug  at 
the  tine  plaintiff  ap, roaohed. 
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As  plaintiff  approached   tha  hoae,   he  slowed  down 
and  waa  about  to   creas   orer  it  when   ona  WP.l«h,    the  aar- 
Tant.of  defendant    in    charge   of   the   car,    put   nut  hla  band 
and  told  plaintiff  to  go  around  the   car  and  net   tun  oyer 
the  hoaa,    and  that  if  he  did  »o,   he,    «alah,    would  knock 
hia  orar. 

Plaintiff   then   turned   to   the   aouth  and  drore 
hia  notorcyole  behind  the  oprinJcler  and  over  to   the  south 
or  east  bound  track  where  he  waa  atmck  by  an   east  bound 
oar  and  seyerely  injured. 

Plaintiff  at  the  time  he  waa  directed  to  r;o 
around  the  car  could  not  aec  down   the  aaat  bound   track 
because  of  the  aprinkler  car   in   front   of  hi»,    and  he  did 
net  look  to   aee  if  a  car  waa   coning  prior  to   creasing 
to  the  south  bound  track.  i 

So  negligence  wae  proved   as   to  the  (aanaiirement 
and  control  of  the  eaet  bound  ear*      It  waa  running   at  a 
apoed  of  about   six  or  aeven  milea  per  hour  and  as   it 
approached  the  aprinkler,    the  gong  waa  aoundr^d. 

Va  do  rot  undoratejid  that  appellee  cnnteata 

the  general  rule  as   contended  for  by  appellant  that    it 

k»  negligence  for  a  poraon   in  paaning  behind  a  atreet  car 

that  neoeaaarily  nbatruota  hie  rlvlon   of  another  car 

approaching  from  an  opposite  direction   on  an  adjacent 

parallel  track  to  attciipt  to   croea  the  latter  track  without 

looking   to   aee  whether   there   is  a   cir   so  approaching  when 

in  the  ordinary  course  of   eronto  one  mey  be  th^re.     Devino. 

App. 
Admr*  T.   Chicago   City  Hy.    Co.,    2(^2   I11./410;      Brown  v« 

Chicago  City  Hy.    Co.,    1S5   111.   App.   434.  But  apnellee 

contends   that  an    invit?.'tion  or  aaaurance  of  aafety  given 

by  a  aervant  of  the  oonpany  operating  the  car  aaay  so  qualify 
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ft  plaintiff's  act  as   to  relierm  it  of  tho   quality  of 
nogllgence  which  it   otherwla«  would  have  had.     j^,  4,^.  ]j, 
J.  jil,   R,    Co.   V.   kulion.    217    111.    2C3;     ^.  ^  ^,  jt,^,   C£i,  t. 
Wintora.    176   111.    293. 

W«  do  net   question  the  rule  contended  for  by 
appellae,    but   do  not   think  it    can   be  Hpylind   to   the 
particular  facts   in   the   instnnt   cftse.     The   evidence    ioea  not 
show  that   the  servant   of  defendant  told  plaintiff   to  pass 
behind    the   o»r  without   loo-'rinp.      Indeed,    he  hart   a  rignt   to 
presujne   that  plaintiff   in  paiiolng  behind   the  our  would  use 
ordinnry  care   to   avoid   injury.      The   Of^-J^nnt   of   the  defendant 
was  not    in  a  ;»o:}i\,ion   fro;.,  which  he   oould   8«e  whether  a   car 
was  approachinf;  cm   the  lamith  or  efu^t  Vicund  trffcit,    and  plain- 
tiff  eew  VTal8h*8  position   end   knev/  thit*   to   be  »   fiict. 

We  tliink  therefore   the   evidence   qIows   that  plain- 
tiff wat,   g  llty  of  negligence   contributing   to  hie   injury 
by  reason   of    failure  to  loo,    out  for  th«  s^pp ret,chiria   c&r  on 
the   south   track  before  ?olng  upon    it,    T/>ich  precludes  his 
recovery. 

The  jttdgmeiit  will  be   reversed  with  a  finding 
of  fact* 

RiSVimaaD   WITH   FIKDUJG    OF    FACl . 
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7XSDXN0  OF  JTAUT. 

f«  find  as  a  fret  that  the  plaintiff  in 
this  Action  waa  t'wilty  of  negligencs  which  proxlraateJ.y 
oentributod  to  cauDO  the   injury  for  vMoh  ht,  spucb,    and 
that  he   therefor*  cannot  rr»eoYer, 
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ppellant. 


COOK  COUHYY. 


MR.   PRK8IDI3IO  JUSTICK  0»COHKOR  dellTcred   the 
opinion  of   the  court. 

Plaintiff,  by  her  next  friend,   brought  euit 
against  the  defen^ntfor  personal    injuries.      There  vat 
a  Yerdiot  and  judgment  in  her  favor  for  $5,000  to  re- 
Terse  which  defendant  proseoutes  thie  appeal. 

The  record  disoloees   that  plaintiff  at   the   time 
of   the  aooident  nas  a   child     fo\ir  yeare  and   three  months 
old.      She  lived  with  her  motner  and  grandmother  on  the 
south  side  of  Barry  avenue,   about  midway  between  Broadway 
and  Clark  streets,   in  Chioa;i;o.     Barry  avenue  extends  east 
and  west,  and  is  intersected  by  the  two   streets  mentioned* 
The  distanoe  from  Broadway   to   Clark  street  is  about   twelve 
hundred  feet,   and  no  other  street  intersects  Barry  avenue 
between  these  two   streets.      Thie   part  of  Barry  avenue  is 
a  closely  built  up  residence  section  of  the  city. 

On  the  afternoon  of  April     2,  1915,   soae  friends 
of  plaintiff's  mother  drove  up  In  an  automobile  and  stopped 
in  front  of  plaintiff's  home.     At  thp  time,  plaintiff's 
toother  was  not  at  home.     Plaintiff's  grandmother  oame  out 
to    the   standing  automobile,   and  while   she  was   talking   to 
the  friends,   plaintiff  walked  east  en  the  south  sidewalk 
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to  a  point  opposite  where  eom*  other  cMldren  were 
plA/lag  on  the  north  elde  of  the  etreet.   Plaintiff 
started  to  oross  the  street  in  a  northeasterly  direc- 
tion towards  the  other  children,  when  defendant 'e 
automobile,  driren  by  hie  chatiffeur,  etruok  the  plain* 
tiff  and  injured  her. 

The  evidence  tends  to  show  that  the  chauffeur 
was  driving  east  from  Clark  street  on  the  south  side  of 
the  roadway  of  Barry  avenue,  which  is  thirty  feet  wide, 
bound  for  the  defendant's  tooae;  that  Barry  avenue  from 
Clark  street  east  la  down  grade.   The  theory  of  plaintiff 
was  that  she  started  to  arose  Barry  avenue  to  the  north 
at  a  point  variously  stated  by  the  witneeees  to  be  from 
thirty-eight  to  one  hundred  feet  east  of  the  automobile 
standing  in  front  of  her  heme;  that  defendant's  chauffeur 
was  driving  an  automobile  east  at  a  speed  of  from  twenty- 
five  to  thirty  miles  an  hour,  and  without  sounding  a 
horn  or  giving  any  warning,  he  paseed  witl^iln  a  foot  or 
two  of  the  standing  autOBiobil#,  and  the  na» chine  struck 
plaintiff  about  the  middle  of  the  roadway  of  the  street; 
that  the  large  bullseye  fortified  headlight  came  in  con- 
tact with  plaintiff  and  was  shattered;  that  plaintiff 
was  thrown  through  the  air  and  the  automobile  ran  beyond 
the  plaee  where  plaintiff  was  struck  about  one  hundred 
or  one  hundred  and  twenty-five  feet  before  It  was  stopped. 
Plaintiff  was  plaoed  In  the  automobile  and  taken  to 
receive  medical  attention. 

The  defendant's  theory  was  that  the  chauffeur 
was  driving  east  on  the  south  elde  of  the  roadway  of 
Barry  avenue  at  about  fifteen  jalles  per  hour;  that 
suddenly  and  without  warning  the  child  ran  out  into 
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the  street  Just  eaat  of  the  standing  automobile  and 

in  front  of  defendant's  maoliine,  and  that  he  was  unable 

te  prerent  the  aooident  after  he  diaoorered  the  plain* 
tiff*s  preeenee. 

It  would  aerve  no  ueeful  purpeae  te  analyse 
the  teatlaony  of  the  Tarioua  witneasea,  but  we  think 
it  auffieient  to  aay  t>iat  we  are  clear  that  the  jury 
vere  fully  warranted  in  acoepting  plaintiff  ig  veraion 
0f  the  matter. 

The  defendant  firat  argues  thai  the  accident 
happened  aa  the  reault  aolely  of  the  negligence  of  the 
ehild.   What  we  hare  said  diapoaea  of  thia  contention. 
MereoTer,  under  the  law  in  this  state,  a  child  four 
yeara  and   three  months  old  ie  lnoapabl«>  of  being  guilty 
of  negligence.   Ohicafto  City  Hj.  Go.  y.  Yuohy .  196  111, 
410;  Richftrdaon  y.  Helaon.  221  ill.  204, 

It  ia  next  argued  that  the  Yerdict  is  exoeeeiYe; 
that  plaintiff* a  injuries  were  not  of  0unh  a  aerloue  nature 
as  to  warrant  the  amount  of  the  Yerdict.   The  eYidence 
tenda  to  ahow  that  plaintiff* a  left  collar  bone  waa  fract- 
ured and  driYen  down  againat  the  nuaoulo spiral  n9rr9t   which 
aapplies  motion  and  feeling  to  the  left  arm;  that  the  ana, 
wriat  and  fingera  were  pc^nnancntly  paralysed,  flexed, 
atrophied  and  disabled,  so  that  the  arm  is  from  a  half  to 
three-quarters  of  an  inch  in  circumference  sraallnr  and 
about  an  inch  and  a  half  shorter  than  the  other  arm,  and 
that  thia  difference  will  inoreaaa  aa  the  child  growa 
older.  The  eYidenoe  further  ahowa  that  her  body  in  Yarious 
parts  was  seYerely  bruised,  her  head  was  cut  and  she  waa 
rendered  unoonaoioua;  that  as  a  result  of  the  accident  ahe 
is  nerYOus,  irritable,  anaemic  and  underdeYeloped.   Thia 
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appftars  not  only  frosi  th«   tostiiaon/  of  tk«  pltyaiolana 
who   t«Btlfi«d  on  behalf  of   the  plaintiff,  but  to  eoae 
extent  from  the  teetloBoajr  of  the  phyei clans  who   teeti* 
fieA  on  behalf  of  the  defendant.     And  it  further  appears 
froffl  the  teetiraony  of  Dt,   Orsuhaam,  who  was  appointed  by  the 
eeurt  at  the  dhallenge  of  defendant's   oouasel   to  plaintiff's 
oounsel  made  during  the  progress  of   the  trial,  before   the  Jury, 
that  plaintiff  be  exaoined  by  an  impartial  physician*      It 
is  conceded  by  oounsel  for  defendant  that  the  injuries 
to  plaintiff,  according  to   the  opinion  of  this  physician, 
were  more  ssrere  than  shown  bybthe  testiBtf>ny  of  Uvt  physi* 
elans  called  on  behalf  of  the  plaintiff,     te  have  carefully 
eonsidered  the  erldenoe,  and  are  clearly  of   the  opinion  that 
the  rerdiot  is  not  at  all  exceeeiYe. 

It  is  further  urged  that  the  court   committed 
•rror  in  the  admission  and  rejection  of  eridenoe;    that 
%hM  witness  Colford  should  net  hare  been  permitted  to 
testify  that  an  automobile  similar  to   the  one  that  struck 
the  child,  going  at  a  certain  rate  of  speed,   could  be 
stopped  within  eighteen  feet,  for  the  reason  that  the 
weight,   type  of  oar,  breaks  and  other  elements  were  not 
included  in  the  question.      The  witness  testified  that 
he  had  been  in  the  automobile  business;    that  he  was  faa* 
iliar  with  and  had  operated  all  makes  of  machines,  and   that 
be  saw  the  machine  in  question,  and  that  if  it  was  running 
twenty*fiTe  or  thirty  miles  an  hour,   if  the  breaks  were  in 
good  working  order,   and   the  road  conditions  favorable,   it 
eould  lie  stopped  in  eighteen  feet.     Wa  think  the  STidenoe 
competent  as  bearing  on  the  defendant's  negligence  in 
operating  the  automobile.      Crandall  y^,  firause.  165  111. 
App.    16;    Chicago   CitAf  Ry.    Co.   y.    iioL&u^ihlin.   146   111. 
353.     furthermore,   the  testimony  of  the  witness  did  not 
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diff«r  aat«riall;/  from  that  given  "by  d*foncUint*B 
otiAUff  eiu*. 

It  «a«  also   oontended  that   the  taatiaorgr 
giran  by  the  witnaaa  Harding  vat  arreneoua  and  !»• 
prepar,  and  although  objection  vaa  sustained  to  it, 
this  did  not   cure  the  error,   for  it  was  repeated 
•araral   timet.     This  witn«fts  was  a  matseusa  vho 
treated  the   child  toTeraX    timea  and  made  meaturementt 
of  plaintiff's  arm.     Thie   eTidenee  vas  all  striokan  out 
bjr  oonaaat  of  counsel,  and  all   the  facts  testified  to 
ware  asiply  proran  by  other  testimony  which  lis  not  ooai- 
plained  of.      There  is  no  merit  in  this  point. 

It  is  also   said  that  it  was  •tttot  to  permit 
this  witness  to   testify  that  she  had  treated  plaintiff 
ana  hundred  and  ten  times,  at  a  charge  of  two  dollars 
par  traatraent,  for  the  reason  that  this  expense  would 
hare  to  be  borne  by  pJali*iff*8  parents*     This  objection 
is  unsound,   since  plaiutiff  in  thia   oaaa  waa  auing  }ay 
her  mother  as  next  friend,  under  the  authority  of 
American  Car  Co.   y.   Hill.  226  111.   256.     JiioreOTer.  upon 
objection  by  defendant  this  testimony  was  stricken  out, 
and  in  no  erent  could  it  harm  the  defendant,   since  va 
hold  that  the  rerdiet  ia  most  certainly  not  exceaslTa. 

(kniplaint  is  also  made  of  other  rulings  of  the 
eeurt  on  the  admission  of  evidence,  as  to  the  nature  and 
effect  of  plaintiff's  injuries.  We  think  it  unnecessary 
tepass  on  these .  aa  it  would  in  no  way  affect  the  result. 

It  is  further  said  that   the  argument  of  counsel 
was  iaytoyer.       We  think  this  point  is  not  seriously 
urgad.     We  hare  carefully   considered  the  saatter  and  find 
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the  argument  entirely  proper. 

It  is  further  insisted  that  the  court  erred 
in  giving  an  instruction  on  behalf  ef  plaintiff.   This 
instruction  told  the  jury,  in  effect,  that  if  they  found 
from  a  preponderanee  o^  the  evi donee  that  plaintiff  had 
■ade  out  her  case  as  laid  in  the  declaration,  she  was 
entitled  to  a  yerdict.   It  has  heen  repeatedly  held  hy 
the  Supreme  Court  ef  this  state  that  while  it  is  not 
good  practice  to  refer  tlM  jury  to  the  declaration,  yet 
the  giTing  of  suoh  an  instruction  ie  not  reversible  error, 
and  the  instruction  in  question  has  been  approved  in 
U.  S.  Brewing  Co.  v.  Stoltenberg.  211  ill.  531.   It  is 
argued,  however,  that  thie  inot ruction  is  erroneous, 
because  one  of  the  counts  of  the  declaration  charged 
gross  negligence  in  driving  the  automobile  at  rate  of 
speed  in  exoess  of  twenty  railee  per  hour,  without  sound* 
ing  any  horn  or  giving  any  warning;  that  "it  is  not  per 
se  negligence  to  run  an  automobile  at  a  speed  of  twenty 
miles  an  hour,  that  is  to  say,  a  charge  in  a  declaration 
not  counting  upon  a  statute  or  ordinance  fixing  the  speed, 
dees  not  state  a  oause  of  action  which  charges  that  a  de* 
fondant  ran  an  automobile  in  exoess  of  twenty  miles  an 
hour;"  that  it  is  net  negligence  per  se  to  fail  to  sound 
a  horn  or  give  a  warning  when  driving  an  automobile  in  a 
residence  part  of  a  eity  at  a  greater  rate  of  speed  than 
that  permitted  by  the  statute.   Of  course  all  the  attend* 
ant  oireumstances  must  be  taken  into  consideration  in  pass* 
ing  upon  any  instruction.  Ho  instruction  is  proper  unless 
baaed  upon  the  evidence  in  the  case.   The  statute  prohibits 
the  driving  of  an  automobile  in  a  street  suoh  as  the  one 
in  question  at  a  greater  rate  of  speed  than  fifteen  miles 
per  hour.   Of  course  it  is  not  necessary  to  plead  the 
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atatute.   w«  think  the  count  olearly  stated  a  good  cause 
of  action,  and  tteeridence  wae  sufficient  to  warrant 
th»   Jury  in  finding  that  the  allegations  vere  prored. 
Th«  chauffeur  admitted  that  he  saw  children  playing  at 
the  place  in  question,  and  that  he  did  not  give  any 
warning ,  and  und^r  the  oircusistanoes  as  shown  by  the 
eridenoe,  we  think  it  clear  that  thie  oount  of  the  de* 
elaration  was  prored.  People  y.  yalkeTltoh.  280  111.  321, 

Counseifor  plaintiff,  in  hie  brief,  suuie  a 
notion  that  the  Judgment  be  affirmed  with  ten  per  cent 
statutory  damages,  for  the  reason  that  it  is  apparent 
that  the  appeal  is  prosecuted  merely  for  delay,  and  it  is 
insisted  that  it  is  our  duty  to  enforoe  this  statute 
in  this  ease.   It  appears  to  us  that  there  is  not  much 
merit  in  any  of  the  points  urged  by  the  defendant.  The 
ease  was  net  a  elose  one,  but  the  liability  was  clearly 
eetabliehed,  yet  we  are  unable  to  say  that  the  appeal 
was  not  prosecuted  in  good  faith  but  merely  for  delay. 

The  Judgment  of  the  Circuit  Court  of  Cook 
County  is  affirmed. 
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APPliAL  PROM 

OIRGIJIT  COURT, 
aOQK  COmiTY, 


MK.  PRSSIDINO  JUSTICE  0«C{¥KOR  delivered 
th©  opinion  of  the  court, 

W.  G.  Oaln  brought  suit  against  *i,  L,  iiundGgr 
and  ii.  'ii,   Boott  to  recorer  damages ,  olaiiaing  thf>t  he 
had  b««n  deosired  and  defrauded  in  a  transaotion  in* 
TolTing  the  exchange  of  real  estate.   The  caee  was 
tried  before  the  court  »nd  jury;  there  was  a  verdict 
in  plaintiff's  favor  for  ^3,000,  upon  which  Judgment 
was  entered,  to  reverse  which  defendantc  prosecute 
this  appeal. 

The  record  dificloseo  tliat  the  defendants 
were  the  ownere  of  an  370  acre  fann  in  Butler  County, 
Iowa;  that  on  June  14,  191S,  plaintiff  and  defendants 
entered  into  a  written  contract  whereby  the  plaintiff 
agreed  to  convey  to  the  defendants  real  estate,  located 
in  Texas,  Cklahoma  and  Colorado,  together  with  certain 
pereonalproperty ,  in  consideration  of  which  defendants 
were  tli  convey  to  pMntiff  the  Iowa  farm. 

Plaintiff  contends  t>utt  one  of  the  consider- 
ations by  which  he  was  induoed  to  execute  the  contract 
was  that  the  defendants  r<^presented  to  hia  that  part  of 
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th«  loum  farm  yinc   rented  for  #5  an  acre  and  part  of  it 
for  one-hnlf  of  the  oate  and  corn;  that  as  a  matter  of 
fact,  the  rent  which  the  tenant  of  the  farm  wae  to  pay 
was  '41   an  acre  for  the  land  in  wild  graas;  42   an  acre 
for  land  in  tame  hay;  |'2.50  an  acre  for  land  in  drilled 
oom  and  one«third  of  the  oa|s  and  corn;  that  the  re-» 
presentations  were,  therefore,  false  and  known  to  be 
false,  ami  were  made  with  the  purpoee  of  defrauding 
plaintiff;  that  by  reason  thereof,  plaintiff  wac  led 
to  belieTS  that  the  farm  was  worth  more  than  its  actual 
Talus  and  that  plaintiff  did  net  receive  the  amount 
of  rent  that  h*?  was  entitled  to.   On  the  other  ha.nd   the 
defendants*  position  is  that  they  did  not  make  any 
representations  as  to  the  amount  of  the  rent,  but  express" 
ly  refused  to  do  so;  and  furth<^^r  their  position  is  that 
plaintiff  falsely  reprfsrmted  Aho  yalue  and  condition 
of  the  Colorado  lands.   There  was  evidence  offered  by 
the  plaintiff  that  tended  to  sustain  his  version  of 
the  matter •   Defendants  also  introduced  evidence  to 
support  their  theory.   The  jury  found  in  favtr  of  the 
plaintiff,  and  this  finding  was  approved  by  the  trial 
court.   W«  have  carefully  exatained  all  the  evidence  in 
the  record,  and  think  it  wculd  serve  no  useful  purposo 
to  discuss  it  in  detail,  but  we  feel  satisfied  that 
there  was  ample  evidence  to  support  the  finding  of  the 
Jury. 

It  is  earnestly  insisted  by  th^  defendants 
that  the  damages  are  not  sustained  by  the  evidence; 
that  an  analyeisof  the  evidence  will  sl-iow  that  even 
if  defendants  made  the  representations  as  to  the  araotmt 
of  rent  as  contended  for  by  plaintiff,,  he  would  havo 
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reoei-red  but  ^1,879,79  leer  rent  for  the  year  1913; 
that  this  wae  the  only  d;uaage,  taking  th^;  eridenoe 
most  favorably  to  the  plaintiff,  which  the  iuxj   vat 
warranted  in  allowing,  and  that  no  danages  were  allow** 
•d  by  thr  jury,  bated  on  the  first  oount  of  the  deolara* 
tion  that  the  land  was  of  less  ralue  by  reason  of  the 
rent  aotualy  paid  by  the  tenant  than  it  would  hare  been 
if  the  rent  had  been  represented  by  defendants. 

There  are  two  counts  in  the  declaration.   The 
first  claimed  damages  by  rr^ason  of  the  difference  in 
Talue  of  the  farm  as  it  actually  was  and  the  value  of 
it  as  it  would  hare  been  if  the  premises  had  been  rented 
on  the  terns  represented  by  the  defendants.   The  second 
count  sought  to  recover  as  damages  the  differpnee  be« 
tweea  the  amount  of  rent  for  which  the  premii^es  were 
actually  rented  for  the  year  1913  and  the  amount  for 
which  defendants  represented  the  farm  wae  rented. 

If  the  def  enclants  stated  that  the  farm  was 
rented  for  more  than  the  rent  actually  reserved,  this 
vould  be  some  evidence  tending  to  show  that  the  farm 
was  of  less  value  than  the  plaintiff  might  reasonably 
believe  It  to  be  worth.   There  was  evidence  also  tend- 
ing to  show  that  the  ordinary  rental  of  the  farmj 
which  was  more  than  that  reserved  by  the  lease,  was 
less  than  that  represented  by  the  defendants,  and 
according  to  plaintiff's  theory  if  the  jury  believed 
that  by  reason  of  the  false  peyreeen tat ions  made  by 
the  defendants  plaintiff  was  induced  to  enter  into 
the  contract,  they  might  well  find  t>iat  he  was  dan* 
Aged,  and  aa  the  defendants  concede  that  if  plaintiff* s 
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▼ttraiin  of  th«  matter  ie  true»  he  has  losst  rent  to  the 
amount  of  |)1,879»79,  we  thinlc  it  cannot  be  said  that 
the  eyid<?nco  does  not  warrant  the  additional  amount 
Included  in  the  verdict. 

The  defendants  also  contend  that  the  oourt 
•oaoltted  reyerslble  error  in  refusing  to  gire  instruc- 
tion 6,  offered  on  their  bel^ialf,   Thie  instruction 
sought  to  inform  the  jx»ry  that  the  defendants  were 
entitled  to  recoup  any  daniages  the^  liad  suffered  by 
reason  of  the  fal&e  representations  made  by  plaintiff 
in  reference  to  the  Jolorado  lands.   The  record  dis- 
closes t>iat  the  contract  for  the   exo)iange  of  the 
property  was  made  in  June,  1913;  that  one  of  the  defend- 
ants Yisited  the  Colorado  lands  the  following  August. 
The  declaration  was  filed  ^^OTenber,  1913,  to  which 
the  defcndunts  filed  thfi  general  issue.   Nothing  fur- 
ther was  done  until  February  24,  1917,  two  days  before 
the  case  was  reached  for  trial,  when  th^  defendants 
upon  leave  of  court,  filed  notice  that  they  would  seek 
to  recoup  damsigos  aggregating  $7,000,  by  reason  of  a 
lien  on  the  Colorado  lands,  levied  for  irrigation  pur- 
poses; that  the  plaintiff  warranted  the  title  to  the 
premises,  and  made  no  mention  of  this  lien.   It  further 
appears  from  the  evidence  that  prior  to  the  beginning 
of  the  suit  the  plaintiff  had  complained  to  the  defend- 
ants in  reference  to  the  false  representations  which  he 
claimed  the  defendants  ha.<l   made  re^^arding  the  Iowa  farm, 
and  was  claiming  dari^af^es  by  reason  of  nuch  false  repre- 
sentations, but  at  no  time  had  the  defenarnts  made  any 
claim  for  damages  on  account  of  any  falsa  representations 
made  by  plaintiff  as  to  the  Colorado  lands.   Cn  the  trial 


•^i«l»h  »  -:o   :}.9(fi    ;£X^I  ,»nij^.  ni  •I>ah  atpe  x^te^oaq 


M 


XS&l^tll 


!4i   «Air  7^.>ip   ttiU 


.biictoXo' 


no  i  I 


,  (i*ajcfii»<il 


;$nj 


ni  4eiiiw  aRoxis^n«a9i< 


of  the  oa«e,  howcrer,  no  evidenoe  wae  offered  tending 
to  suBtain  the  outtters  set  up  In  the  notice  for  recoup- 
ntnt(  but  th«  eridence  offered  tended  to  ehow  that  plain* 
tiff  had  r(>presented  the  Colorado  lands  to  be  all  set 
In  alfalfa,  when  in  fact  only  a  small  portion  vas  in 
alfalfa;  that  the  plaintiff  represented  that  the  land, 
was  of  a  certain  Talue,  when  as  a  matter  of  fact  it  was 
not  worth  euoh  amount;  that  by  reason  of  these  false 
representations  defendante  were  deceived  and  induced 
to  enter  into  the  contract.   It  will  be  seen  that  the 
defendants  in  no  manner  sought  to  prove  the  matters 
set  ui<  in  their  notice  filed  two  days  before  the  trial 
began,  and  plaintiff  contends  that  since  defendants 
filed  the  notice  of  recoupnent  on  account  of  the  4-7,000 
irrigation  lien,  the  evidence  offered  on  this  phase 
was  improper.   To  tliie  contention  defendants  reply  that 
no  objection  was  loade  when  the  evidence  was  offered,  and 
as  it  was  admitted  by  the  court  ft'it)iOut  objection,  the 
defendrnts  were  entitled  to  harw  it  eubmitted  to  the 
jury.  No  objection  was  siade  by  plaintiff  when  it  was 
offered  that  it  was  not  within  the  tenuB  of  the  notice. 
It  is  true  that  matters  of  recoupment  may  be  offered  in 
evidence  under  the  general  issue,  and  that  no  notice  is 
necessary*  But  in  any  event,  the  instruction  was  properly 
refused  for  the  reason  that  it  omitted  the  element  that 
the  representations,  if  made  by  the  plaintiff,  were 
known  by  him  to  be  false,  or  were  made  with  a  disregard 
of  their  truth  of  falsity.   The  instruction  is  also  bad 
In  that  it  failed  to  inform  the  jury  that  before  the 
defendants  could  recoup  for  such  daiii&ges  they  should 
have  exercised  ordinary  care  to  guard  against  the  al« 
leged  fraud,   in  fact  these  elements  were  included  in 
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an  inotructlon  glTen  on  behalf  of  th«  dnfendants  in 
regard  to  what  plaintiff  must  prove  iMfore  he  could 
recorer,,  and  as  the  recoupment  is  in  the  nature  of  a 
oroBB*aotion«  the  defendants  to  sustain  their  cleira  for 
daaages,  are  subject  to  the  same  requirements  in  respect 
to  evidence  as  if  they  had  brought  a  distinct  action  - 
the  sane  requirements  that  were  on  the  plaintiff  to 
■alntain  his  cause.   The  inctruotion  did  not  contain 
these  requir«mente  and  was  th>  refore  properly  refused, 

binding  no  reversible  trror  in  the  record, 
the  JudgKient  of  the  CJircuit  Court  of  'Jook  County  is 
affirmed. 
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A,  BATOR  DISTILLING Wd  liU'CfT- 
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AJPtlLAL  3?RQU 

MimiCIPAL  COURT 
OP  CHICAGO, 


MR.  PRI2SIi3lNO  JUSTIC:^  0»G(»^h'OR  delivered  the 
opinion  of  the  eourt. 

By  this  appeal  appellant  seeks  to  reverse  a 
judgment  against  it  upon  eight  promissory  notes,  for 
911,841.51.  The  record  tlaoloses  that  appellant  exe- 
Gttted  the  eight  notes  in  suit  payable  to  L.  Sonnensohein; 
that  the  payee  endorsed  the  saiae,  and  that  the  notes  were 
disooimted  hy  the  plaintiff >  a  banking  corporation  of 
Haamond*  Indiana,  or editing  the  proceeds  of  the  notes 
to  the  ]Iamincnd  Brewing  Company,  of  which  the  payee  was 
an  officer;  thitthe  proceeds  of  the  notes  were  oheoktd 
out  by  the  Tlaiamond  Brewing  Company  in  due  course  of 
business;  that  the  notes  were  all  discounted  by  the 
plaintiff  before  maturity  in  the  regular  course  of  bu«si- 
ness  and  without  notice  of  any  infirmity. 

The  suit  was  brought  against  the  payee  and 
appellant,  the  znaker  of  the  notes.  Judgment  was  entered 
for  the  amount  of  plaintiff's  claim  against  both  defend* 
ants.  Tha  aaker  alone  has  appealed.  The  defense  inter« 
posed  by  the  appellant  was  that  it  was  a  conuaercial  cor* 
poration  chartered  by  the  istate  of  Illinois  to  bxiy,  sell, 
ii^ort  and  deal  in  wines,  cordials,  waters  and  all  kinds 
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of  liquors;  that  the  notr>R  were  accommodation  paper;  that 
appellant  reooiTOd  no  benefit  therefrom;  that  th«»  making 
of  the  no  ten  "by  appellant  was  the  loaning  of  ite  money 
and  credit  to  the  payee ,  which  appellant  was  not  author!* 
X9d  to  do  undf»r  its  charter,  and  that  "the  notes  thei»* 
selTes  bore  sufficient  evidc^noe  that  they  were  ultra  vires  and 
to  require  the  purchaser  of  the  notes  to  inquire  of  the 
maker,  consideration  and  purpose,  and  its  authority  and 
powers  as  euoh  corporation  to  loan  its  money  and  credit 
and  bind  itself  by  the  notes  sued  on,  "—that  the  notes 
were  ultra  vires  the  corporate  powers  of  appellant. 

Another  division  of  this  court  had  occasion 
to  pm.»»   upon  the  validity  of  another  note  iesu^^d  hy 
appellant  and  discounted  iinder  similar  circurastances, 
and  it  was  there  held  that  the  note  was  valid  in  the 
hands  of  an  innocent  hdlder  without  notice.   /imeriqan 
Trust  &  Savinfls  BajaJc  v.  A.  Bauer  Distillinfi  k   laporting 
Company.  205  ill.  App.  255.   We  c.T*i   entirely  Batisfied 
with  the  reasons  given  and  the  conclusions  reaoheci  in  the 
opinion  in  that  oass  by  Mr.  Presiding  Justice  Barnes, 
^h  Daniels  on  Negotiable  InBtruiaents  (6th  Ed.  )Sec.38G,it  is  said: 
■Where  a  corporation  has  a  general  power,  express  or  implied, 
to  be  a  party  to  bills  and  notes,  such  instruments  will  be 
presumed  to  have  been  executed  in  the  legitimate  course  of 
business,  and  whether  so  executed  or  not  will  be  valid  in 
the  hands  of  bona  fide  holders  without  notice."  There  being 
no  contention  that  the  plaintiff  was  not  a  bona  fide  holder 
without  notice  of  any  claim  of  infirmity  in  the  notes,  the 
defense  interposed  cannot  be  maintained. 

The  Judgment  of  the  unicipal  Court  of  Chicago  is 

affirmed.. 
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Mtt.   JQfitXOS  YAYLOK  (i«lJLysred  the  opinion  of 
Uitt  oourt. 

Cartftin  pwrmonttl  property  imaviiic  Vacn  taknn  laijr 

th«  Bailiff  of  th«  Sunioipal  Court  upon  an  «x«outlon  in 
favor  of  th«  defondant,  and  tho  plaintiff  haring  brougiiit 
suit  to  regain  it,  tha  trial  oourt  •  vithont  a  jury  • 
found  that  thf^  right  to   the  property  vae  in  tho  defend* 
ants,     this  appeal  ie  taken  therefrom. 

Or*  lAvard  Vitrone  who  opened  and  owned  a 
restaurant  at  615  South  state  Street,  on  January  30« 
1014  gRYe  a  ohattel  oortgage  upon  the  pereom^l   »roh>9rty 
therein  to  the  plaintiff*     It  was  given  to  aeoure  a  pro- 
miasory  note  in  the  aun  of  $&C0«00,  due  January  30,  1916 
and  vaa  reoorded  on  February  3,  1914.     Cte  February  9, 
1916,  a  chattel  aertgage  bill  of  tale  of  the  above  men* 
tionnd  peraonal  property  •   the  latter  Iwving  been  sold 
pursuant  to  notioe  •  was  given  to  the  plaintiff  and  va» 
duly  reoorded  on  the  eaaa  day.     The  presiises  in  whioh 
the  personal  property  vas  looated  were  leased  on  cotober 
31,  1913,  by  Saffiuel  atom  to  Vitrone  and  one  yarie  Call* 
eipuri  for  a  period  of  five  years.     That  lease  was  subs«-> 

quently  aesigned  by  the  lessees,  Vitrone  and  Oallegari 

to   the  plaintiff,    and   the  aseignraenj   consented   to  hv 
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Samuel  Stern  the  original  leesor.   The  plaintiff 
obtained  the  neoessary  restaurant  license  for  the 
year  1917  in  his  own  nam«;  also  a  liquor  license 
for  the  years  1916  and  1917,  The  plaintiff  was  a  barber 
and  had  a  shop  on  State  street  where  he  had  been  located 
for  about  ten  years.   Vitrone  testified  that  he  origin- 
ally owned  the  VetuTiua  Restaurant;  that  the  plaintiff 
prior  to  January  1914  loaned  him  #500.00  In  small  amounts 
at  different  times  and  that  he  gare  the  mortgage  on  the 
personal  property  as  security;  that  the  plaintiff  fore- 
closed  the  mortgage  in  February,  1916;  thAt  the  plain- 
tiff owned  the  place  after  that  time;  that  he,  Vitrone 
acts  as  his  manager;  that  the  bills  were  reoeiTed  in 
the  naxae  of  Vesurius  Restaurant;  that  prior  thereto 
they  came  in  his  own  nams;  that  he  paid  the  bills  in 
oash  as  nutnager  and  himself  received  $15«00  a  weeJc  as 
salary. 

The  question  of  fact  in  the  case,  is  whether 
the  plaintiff  loaned  Vitrone  the  n\m   of  |500.00.   The 
testimony  of  plaintiff  ie  somewhat  conflicting,  inasmuch 
as  he  at  first  stated  that  he  paid  the  $500.00  in  cash 
in  one  lump  sum  which  he  drew  from  the  bank  in  January 
1916,  and  then  later  stated  that  it  was  paid  in  sums 
ranging  from  $50(P00  to  $75,00  which  in  the  end  aggregated 
1600.00  and  that  they  were  paid  in  Kovember  and  Beoember 
1913,  and  January  1914.   The  plaintiff,  further,  testi- 
fied that  Vitrone  bought  the  groceries  and  meats  for  the 
restaurant;  that  soraetiiaes  he  (plaintiff)  bought  articles 
for  the  restaurant;  that  the  bills  came  in  the  name  of 
the  restaurant;  that  he  paid  Vitrone  |15.C0  a  week  and 
gare  him  board  and  room;  that  he  (plaintiff)  vent  to  the 
restaurant  erery  night  and  exaiained  the  cash  register 
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and  th«  bills  and  took  the  monay  out  of  the  oaah  ragiatar* 
that  he  paid  the  rent  every  month;  that  the  nana  af  the 
restaurant  is  the  VesuYius  Restaurant;  that  Vitrona  is 
■anagar;  that  he  (plaintiff)  h«d  a  savings  account  at  the 
Kational  City  Bank.  Klaneeh  a  clerk  of  the  national  City 
lank  testified  that  the  plaintiff  did  not  drav  out  a  single 
Btai  of  1500*00  from  hie  bank  aoeount  at  any  time  in  I}eoa»> 
bar  1913,  January  and  February  1914,  but  that  his  aooeunt 
shewed  the  following;  balance  December  1,  1913,  |8(ffi.09, 
deposits  $1149*00,  withdrawals  #1098.56;  balance  January 
1,  1914,  1522*48 ,  deposits  |1195.52,  withdrawals  $1164.61; 
balance  February  1,  1914,  ;^533*38;  deposits  #1036*25,  with- 
draimls  #1161*63. 

There  is  no  evidence  that  any  creditor  was  de- 
ceived to  hie  detriment  by  the  change  in  ownership  of  the 
property  in  queetion;  and  whether  or  not  the  judgment  ob* 
tained  against  Vitrone  was  for  a  debt  accrtxing  prior  or 
subsequent  tc  the  transfer  the  record  does  net  show.  As 
to  the  bona  fides  of  the  transff-r  of  the  title,  the  testl* 
noay  of  Vitrone  is,  of  course,  uncontradicted.   The  defend- 
ant  put  in  no  proof  save  that  of  the  bank  clerk.  The  argu- 
ment of  counsel  for  the  appellee  ie  that,becauee  the  plain- 
tiff, evidently  somewhat  unfamiliar  with  the  '%ngliBh  langviage, 
said  at  one  time  that  he  drew  and  paid  |500. 00  In  a  singla 
su9  and  then  subsequently  -  after  the  introduction  of  the 
evidence  of  the  bank  clerk  -  that  he  paid  it  in  divert;  sums 
of  small  amount,  he  is  not  to  be  believed,  and,  tliat  it 
follows  therefrom,  that  neither  the  plaintiff  nor  Vitrona 
is  to  be  belJnred.   It  seems,  however,  to  us,  bearing  in 
mind  the  undisputed  evidence,  that  the  leasa  was  assigned 
to  the  plaintiff,  that  he  obtained  the  restaurant  and 
liquor  licenses,  and  that  Vitrone  stated  that  he  was  merely 
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Manafi*r  on  a  salary  with  board  and  lodging  for  himself 
and  wifa,  and  that  h«  reoaivad  the  total  sura  of  $500, 00; 
that  the  judgment  is  manifestly  against  the  weight  of 
the  eTidenoc. 

The  judgment  is,  therefore,  reversed  and  the 
cause  remanded  with  directions  that  the  court  enter  judg- 
ment finding  that  the  right  to  the  property  is  in  the 
plaintiff. 

RBTBHSED  AND  R^'T!£AirDSD. 
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MATTIE  BLOOM,  ) 

Appclle«, 


THE  RUDOLPH  WUltLITZBR 
COMJfAHY,   a  eorporation, 


3b^£  ilciiA*  O  O  X 


UUHiaii'AL   COURT 
OP  CHICAGO. 


MH.    JUSTICE  TAYLOR  cleliT«reol   th«  opinion  of 


tilt  oourt* 


This  is  an  action  of  replevin  brought  by 
th«  plaintiff  to  r&00T«r  a  piano  sold  by  the  defendant 
on  saonthly  paynents  and  vhich  was  subsequently  taken 
b^  foreclosure  of  a  chattel  mortga4|sheld  by  the  defend* 
ant.   The  questions  inrolved  have  been  submitted  to  tvo 
juries  and  in  each  instance  a  verdict  was  returned  in 
favor  of  the  appellee, 

Morris  Blooa,  husband  of  the  plaintiff, 
bought  from  the  defendant,  two  pianos  on  monthily  pay- 
nents, giving  &  chattel  mortg&ge  on  each  of  them  to 
secure  the  installments  thereafter  to  become  due.   One 
piano  was  bought  on  July  16th.  1912  and  the  other  on 
January  23rd,  1914.   The  first  was  an  automatic,  which 
was  sold  for  the  sura  of  $750.00,  and  delivered  at  3637 
South  State  street.   The  second  was  a  Mehlin,  sold  for 
#425.00  and  delivered  at  3841  South  State  street,  the 
home  of  the  plaintiff  and  her  husband. 


H>D  ./WJ.S«^  • 


^8&£   -  SXd 
,M00j:a  £1TTA« 
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/»<f4/- 
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no  fdio  9dt  ta«  &IOX  .xtJ-ftl  \lt.i\  stQ  ^rfs^Mf  m«w  01MI4 
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f1  bXoe   .RJtXfitJK  A  a«ir  Jbfl(K»»«  «i{7     .^ftrs#«  »!«#»  ifiuoS; 

M(;f   ti^^-K^s  »lAi«  j(#ifoP.  X^ee  iA  ii9i9ri£*b  hrm  00. ASM 

•JbcsJKfaMl  IMS  bos  niinlMlq.  »di  to  «Mtf 
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The  final  paymant  and  eome  back  balane*  on  tha 
automation  oame  dua  July  8th,  1916,  and  on  that  date  a 
new  ohattel  mortgage  was  given  by  Morris  Blooa,  ee curing 
hit  promiBsery  note  for  the  sum  of  #197«2S,  Payments  on 
both  piano*  were  made  from  time  to  time  thereafter,  until, 
aoeording  to  the  elaia  of  the  defendant,  a  balance  was 
dua  on  the  automatic  amounting  to  $17.50,  and  a  balance 
dua  en  the  Mehlin  (subject  of  this  replevin)  amounting 
in  principal  and  interest  to  the  sun  of  $136. 50, 

On  or  about  July  8th,  1915,  Morris  Bleoa 
became  mentally  unbalanced,  and  though  never  adjudicated 
insansf  was  sent  te  a  sanitarium  and  had  not  reoovercd 
at  the  time  this  action  was  begirn.   On  Pebruairy  1st, 
19X6,  H.  K.  Aranoff ,  appellee's  brother,  at  her  request, 
took  charge  ef  Morris  Bloea*s  business  matters;  nnd 
several  letters  were  offered  in  evidence  showing  that 
he  asked  appellant  for  an  itemised  statement  of  the 
amounts  due  from  Bloom,  husband  of  the  plaintiff.  Aranoff 
testified  that  he  talked  with  Keating,  one  of  the  managers 
for  the  defendant,  and  was  told  to  continue  the  payments 
and  a  statement  would  be  sent  later.  Accordingly,  pay* 
ments  were  made  until  a  further  total  sum  of  #90,00  had 
been  paid,  Aranoff  furtbsli  testified  that  some  time  in 
August,  1916,  as  he  had  not  re?oeived  any  itemized  state* 
ments,  in  a  telephone  conversation  with  J.  Z.,   Morgan, 
one  of  the  office  force  in  charge  ef  collections  i])i  one 
of  the  automatic  departments  of  the  defendant,  he  threat* 
ened  to  start  suit  against  the  defendant  for  an  accounting, 
charging  that  money  had  been  paid  on  the  two  pianos,  which 
had  not  been  credited  to  Bloom's  account;  that  Morgan 
said  he  would  have  a  talk  with  the  head  of  his  department 
and  let  Aranoff  know  in  fifteen  minutes;  that  later  en 


A  vtaJb  ^AdJ   ne  ban   ^^iVii   ,ii;)H  ^XlI  iiiiI>  muio   ^tiimsktiiuM 
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erto  HX  «noj^d9XXo«  )a  |i>»i«rfp  ai  *tr7«l  ^omo  •cU   :to  •&• 
.S«x*m;oj>oij  it«  nol  i«jrt>ii.  ..,*    ,...    .„.  .6j|«  4-iiy«   truUt  ^4  *««• 
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■0rgaa  oallnd  up  and  said,  "If  I  would  8«nd  hira  $15.00 
It  will  sqiiare  the  account  for  the  Morris  Bloom  pianos » 
and  my  slater  vill  have  title  and  he  will  cancel  all 
th«  papers  and  send  me  a  receipt  in  full  for  ths  trans-> 
action;**  that  the  $15.00  vas  sent  and  that  on  August 
6,  1916,  the  defendant  sent  to  Aran«ff  a  letter  contain- 
ins  the  following:-   •Confirming  our  telephone  conversa* 
tion  with  you  yeBterday,  we  enclose  herewith  Rtatement 
shoving  a  balance  of  ii'17.50  due  on  Morris  Bloom's  account." 
That  letter  was  signed,  "THE  HUDQLi»H  WUHLITZJBat  CO.,  J.  E. 
Morgan.'*  When  the  #15.00  was  paid,  the  defendant  turned 
orer  to  Aranoff's  asaistant,  in  addition  to  the  statement 
for  $17.50,  a  release  of  the  sixty-fire  note  Wurlltxer 
Piano,  #17402,  being  the  soocalled^automatio".   The  testi- 
mony of  Aranoff  as  to  the  alleged  conversation  with  Morgan 
was  denied  by  the  latter. 

Bub8«quently  on  Decembar  14th,  1016,  a  collector 
and  a  man  in  the  employ  of  the  defendant,  called  at  the 
home  of  the  plaintiff »  and  demanded  payment  of  $16C.OO, 
or  the  right  to  take  away  the  Mehlin  Piano.   Plaintiff 
refused  to  pay  the  amount  demanded  and  the  piano  was  then 
taken  by  the  man  sent  by  the  defendant,  and  remained  in 
its  possession  until  replevined  by  the  plaintiff  in  the 
present  aotion. 

It  is  urged  by  the  def Pnteat that  Morgan,  who  made 
the  arrangement  testified  to  by  Aranoff,  was  not  an  author- 
ised agent  of  the  defendant,  and  hadno  power  to  make  a 
settlement;  that  there  was  no  accord  and  satisfaction,  and 
that  no  evidence  waa  Introduced  to  show  that  the  plaintiff 
was  entitled  to  the  posseseton  of  the  property  which  was 
replevined.   Th«  evidence  as  to  what  transpired  between 


00.9X1  «lfl  ba*»  t>luom  I  IX*'    ^timm  bam  qu  bt>LSM9  na^fii 
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-4. 

Aranoff  and  Morgan,  is  conflicting.  Whethor  Aranoff 
•r  Morgan  told  the  truth,  was  a  nnttar  for  the  jury. 
Likewise,  the  question  whether  Uorgan  had  sufficient 
authority  to  state  what  was  due,  and  agree  upon  a 
settlement.   The  letter  of  the  defendant  of  August 
5th,  1916,  which  undertakes  to  confirm  the  telep}:ione 
eonrersation  with  Aranoff  and  reoites  that  there  was, 
"A  balanoe  of  017.50  due  on  Morris  Bloom's  account", 
is  of  oourse  some  evidence  that  no  more  than  that 
amount  was  then  due. 

The  eridenoe  of  the  defendant  is  to  the 
effect  that  the  two  pianos  were  considered  as  pertain* 
ing  to  two  different  departments  of  the  defendant's 
store,  and  that  the  letter  of  August  5th,  1916,  had 
reference  only  to  the  department  which  included  auto* 
matlc  pianos  and  in  i»   way  referred  to  the  Mehlin  piano. 
We  haye  been  unable,  even  upon  a  oareful  search  of  the 
reoord,  to  find  a  complete  and  ■•eadngly  acourata  state* 
ment  of  Bloom's  account.   It  nay  well  be  that  Morgan, 
who,  we  think,  undoubtedly  acted  for  the  defendant,  in 
his  dealings  with  Aranoff,  only  intended  to  close  up 
the  account  of  the  automatic  piano.  But,  on  the  other 
hand,  the  testimony  of  Aranoff,  corroborated  as  it  is 
in  part,  at  least,  by  the  statement  of  August  5,  1916, 
is  to  the  contrary,  and  the  Jury  might  well  beliere 
the  latter,  and  that  the  whole  account  was  agreed  upon 
and  settled. 


Of  course  the  position  of  the  plaintiff 
a  difficult  one,  owing  to  the  mental  condition  of  her 
husband.  When  a  man  becomes  mentoly  afflicted  and  his 
wife  has  to  take  \ip  his  business  swtters,  as  in  the 
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pr«»«nt  QUU9,   It  is  not  infrequently  difficult  for  her 
to  be  certain  a«  to  the  oerrectnees  of  bills  rendered 
against  him.  As  the  aoeount  in  the  instant  ease  had 
been  running  for  jears,  and  the  defendant  was  disin- 
elined  to  s}iow  in  any  satisfactorily  detailed  way  how 
■ueh  Bloom  had  paid,  or  Just  what  the  itcns  were,  the 
jury  may  have  giren  entire  credit  to  Araneff's  testi- 
mony and,  under  the  circumstances,  we  do  not  feel  justi- 
fied in  holding  that  the  Terdict  was  clearly  against  the 
weight  of  the  eridence.   Of  course,  the  obligation  to 
proTe  what  payments  had  been  made  and  what  the  state  of 
the  account  was,  rested  on  the  defendant  who  took  the 
piano  from  the  possession  of  the  plaintiff.   In  other 
words,  the  burden  of  proying  indebtedness,  if  any,  which 
would  justify  the  taking  of  the  piano,  was  on  the  one 
who  claimed  to  be  a  creditor  and  not  on  the  alleged  debtor. 

As  to  the  plaintiff's  right  to  posseeeion,  it  is 
evident  that  the  defendant  recognised  h^r  as  having  poss- 
ession of  the  piano.  Aranoff  testified  that  Morgan  called 
him  MP   and  said  that  if  he  would  send  $15,00  it  would, 
"Square  the  aoeount  for  the  Morris  Bloom  Pianos,  and  my 
sister  will  have  title,"  eto. ,  and  on  May  22nd,  1916, 
defendant  wrote,  "Mrs.  Bloom  is  going  to  pay  out  on  both 
pianos",  eto.   Under  the  oircumstanoeB,  we  are  of  the 
opinion  that  the  defendant  not  only  received  money  on 
behalf  of  the  plaintiff  in  part  payment  of  the  piano ,  but 
recognised  and  treated  her  as  being  entitled  to  its  poss- 
ession. 

Finding  no  error  in  the  record,  the  judgment 
is  affirmed. 
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mi.  JtlSTICT'  TAILOR  delivered  the  opinion  of  the 
oourt. 

This  is  an  appeal  fro?£  a  Judgment  in  the  sxtm 
•f  1546,60,  entered  by  the  trial  oourt  without  a  jury. 
In  favor  of  the  plaintiff,  l?.  Fetohaft,  and  against  the 
defendant,  Halperin  Brothers  ao. ,  (a  corporation). 

The  theory  of  the  plaintiff,  and  which  is  sup- 
ported by  his  evidence,  is  that  on  February  10,  1915,  at 
the  request  of  the  defendant  corporation,  he  loaned  the 
latter  the  sua  of  ^500.00,  and  received  therefor,  a  pro- 
missoxy  note,  for  that  amount,  payable  in  ninety  days  to 
the  order  of  one  Harry  Slavinski  and  signed  by  the  defend- 
ant corporation;  that  in  making  the  loan  he  gave  on  Febru- 
ary 11,  1915,  to  the  defendant  corporation,  a  check  for 
1500.00  on  the  fast  Side  Trust  &  Savings  Bank,  and  pay- 
able to  the  order  of  the  defendant  corporation;  that  sub- 
sequently the  check  was  returned,  endorsed,  "Halperin 
Brothers  Co.,  -  Harry  Slavinski."    That  dn  May  10,  1916 
when  the  $500.00  note  became  due,  one  of  the  Halperin 
Brothers  paid  |;200.00  on  that  note  and  gave  a  new  note 
In  the  sian  of  i^SOO.OO,  signed  "Halperin  Brothers,  A.  Halper- 
in." That  at  the  time  Halperin  gave  hia  the  $300.00  note* 
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nothing  vas  said  a1»out  the  note  of  the  co-partnership. 
That  later*  Halperin  Brothers,  a  oo-partnership,  >mving 
gone  into  bankruptcy,  the  plaintiff  had  a  oonversation 
vith  Al  Halperin,  one  of  the  brothers  oonatituting  the 
co-partnership,  in  the  course  of  which  Al  Halperin  said 
that  the  plaintiff  had  a  corporation  note,  and  that  as 
soon  as  they,  Halperin  Brothers,  were  di£3 charged  from 
bankruptcy,  it  would  be  paid. 

It  is  the  theory  of  the  defendant  that  Halperin 
Brothers  gare  the  note  for  #500.00  to  Slavinski  as  an 
acoommodation,  and  expecting  thereafter  to  take  it  out 
in  the  purchase  of  cigars  from  lavinski;  that  Slavinski 
get  the  plaintiff  to  discount  the  ;^600«00  note  for  hia» 
self;  that  the  note  was  payable  to  Ulavinski ,  and  sub* 
sequently  $200*00  was  paid  by  Halperin  Brothers  on  the 
$500.00  note,  and  as  a  note  dated  May  10,  1915,  for 
1300.00,  which  was  signed  "Halperin  Brothers,  A.  Halperin**, 
was  given,  there  was  then  no  liability  on  the  part  of  the 
defendant  corporation. 

The  original  statement  of  olain,  filed  by  the 
plaintiff  on  September  2,  1916,  was  based  on  a  $300.00 
note  dated  imy   10,  1916,  payable  to  the  plaintiff  in  ninety 
days,  and  signed,  "Halperin  Bros.,  A  Halperin".   On  November 
2,  1916,  a  Judgment  by  confession,  in  the  sum  of  $346.50 
and  costs,  was  entered  thereon.   On  Xovsmber  10,  1916, 
pursuant  to  a  motion  and  affia^yvit  by  the  defendant,  an 
9TdeT   was  entered,  "that  said  judgment  be  opened,  that 
leave  be  and  hereby  is  given  to  the  defendant  to  make 
defense  herein,  and  that  a  trial  of  this  cause  be  had 
notwithstanding  said  Judgment,  that  said  Judgment  stand 
as  security,  and  that  execution  herein  be  stewed  until 
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the  further  order  of  this  oourt." 

On  January  15,  1917,  by  leaTe  of  court,  tha 
plaintiff  filed  an  amended  Btateraant  of  olalm,  reciting 
aaong  other  things,  that  at  'Oie  time  of  maturity  of  the 
#500.00  note,  the  defendant  paid  {^200.00  on  account, 
Mid  that  the  plaintiff  ooneented,  "to  accept  the  defend* 
•Bt*e  renewal  note  for  the  unpaid  balance,  to-wit,  I^SOO.OO, 
and  that  eaid  original  note  thereupon  vae  marked  oanoelled* 
and  re^deliyered  to  the  defendant";  that  the  defendant 
deliTered  a  new  note  in  the  sum  of  $300.00  to  the  plain* 
tiff;  that,  "owing  to  the  similarity  of  defendant's  name, 
and  the  name  signed  in  said  last  named  note,  plaintiff  did 
TMt   become  aware  until  recently  that  defendant  fraudulently, 
and  pretendingly  (sic.)  of  delivering  to  plaintiff  a  note 
nerer  intended  to  be  aocapted  by  plaintiff,"  etc.  That, 
"the  delivery  of  such  a  note  »  *  *  constitutes  a  fraud, 
daeeit  and  mistake  upon  this  plaintiff.'*  That  thc>refore 
plaintiff  sues  upon  the  original  indebtedness  of  4300.00 
with  interest. 

On  February  2,  1917,  the  defendant  filed  an 
affidarit  of  merits  in  the  nature  of  a  traverse,  and  a 
plea  of  the  general  issue. 

On  March  24,  1917,  the  trial  Judge  entered  the 
following  order:*  "The  court  finds  that  at  the  date  of 
the  rendition  of  the  Judgment  by  oonfeseion  in  thiB  cause 
there  was  due  from  the  defendant  Halperin  Brothers  Co., 
(a  corporation),  to  the  plaintiff  the  eum  of  ;^346.50  #  «  * 
that  the  Judgment  rendered  herein  »  #  *  stand  confirmed 
in  fixll  force  and  effect  as  the  Judgment  of  this  court  as 
•f  the  date  of  rendition  thereof."  etc. 
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The  teatimony  is  irreconcilable.   The  plaintiff 
and  the  witnees  Orr,  for  example,  state  positiyely  that 
when  on  one  eocasion  the  plaintiff  asked  lialperin  for 
sone  meney  on  account »  the  latter  told  the  plaintiff  te 
wait  until  the  bankruptcy  proceedings  were  ended  and  that 
then  the  account  would  be  paid  in  fiill,  that  as  the  plain* 
tiff  had  a  eorporation  note  he  need  have  no  fear;  and  on 
the  contrary »  Halperin  testified  that  no  such  conversation 
STar  took  place.   There  ie  also  a  controrersy  as  to  the 
font  of  the  signature  on  the  |500.C0  note.   The  plaintiff 
says  it  was  signed  by  the  corporation.  Landon,  the  dis* 
count  teller  of  the  West  Side  Trust  &  SaTings  Bank,  testi* 
fied  that  he  had  oeoasien  to  discount  notes  for  the  plain- 
tiff sometime  in  Pebruazy,  1915;  that  he  recalled  a  note 
smda  out  to  SlaTinski ,  and  at  the  beginning  of  his  exanv- 
ination  he  said  he  thougiit  the  note  was  signed  by  "Halperin 
Bros.,  by  A.  Italperin,  as  president",  and  was  endorsed 
Toyr   Harry  Slavinski  and  the  plaintiff,  but  later  upon  fiir* 
ther  examination  and  after  looking  at  the  books  of  the 
lMmk,  he  was  inclined  to  the  opinion  that  it  was  not 
signed  by  the  corporate  name.   The  evidence  shows,  however, 
that  th()  check  dated  February  11,  1915,  for  $500.00, 
and  which  represents  the  money  originally  loaned  by  the 
plaintiff,  waa  payable  to  "Halperin  Bros.,  Co."  And  that 
is  a  very  significant  circumstanee,  and  when  taken  together 
with  the  other  evidence  on  the  part  of  the  plaintiff,  it 
becomes  sufficient  if  believed,  to  justify  the  verdict 
of  the  Jury.  Where  ther**  is  such  an  irreconcilable  con- 
flict in  the  evidence  as  exists  in  this  case,  and  the 
determination  of  the  truth  depends  so  much  upon  the 
question  of  credibility,  we  are  disinclined  to  over-ride 
the  verdict  of  the  jury.   If  the  testimony  of  A.  Z.  Halper- 
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is,  R08«  fox,  and  Slarlnslci  is  to  be  bclieyed,  the  plain- 
tiff woixld  not  b«  entitled  to  the  judgment,  and  on  the 
other  hand,  if  the  plaintiff  and  Orr  are  to  be  belirred, 
then  it  ought  to  stand. 

The  defendant  olaims  further  that  the  final 
Jud^aent  was  erroneoua,  aa  it  purported  to  be  nerely 
a  eenfinoation  of  the  original  judgment,  #rhich  was  ea* 
t«r«d  when  the  atateaent  of  olaim  was  only  against 
Halperin  Brothers .   On  November  10,  1916,  the  judgment 
by  oonfeaaion  of  November  2,  1916,  was  "opened",  and  yet 
according  to  the  order  allowea  to  "atand  as  security", 
and  judgment  stayed. 

On  Marcfli  24,  1917,  the  trial  court  entered 
a  final  judgment  against  the  defendant,  "Hklperin  Bros., 
Co.,"  in  the  sum  of  $346.50.   The  prooeedings  might  have 
been  more  regularly  conducted  and  recorded,  but  having 
in  mind  that  there  is  no  question  of  proper  notice  in* 
Tolved,  and  that  the  parties  have  practically  the  same 
title,  w«  are  unable  to  conclude  that  there  was  any 
sufficiently  substantial  error  to  justify  a  rev<»rsal. 

Finding  no  srror  in  the  reeord,  the  judgment 
is  affirmed. 

AyVIfiMED. 
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|R«  JUSTIOS  TAYLOR  delivered  the  opinion  of 
the  court* 

This  ii  an  action  "brought  in  the  Llunicipal 
Court  by  the  plaintiff  on  a  fraternal  benefit  life 
insurance  policy  ieeued  the  plaintiff »•  husband  by 
the  defendant.   There  have  been  two  jury  trials  in 
both  of  which  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  full  amount  of  the  policy  and   conte. 
It  now  comes  before  ub  a  second  tiine  on  an  appeal  by 
the  defendant. 

The  contract  of  insurance  in  question  provided 
that  if  the  deeeased  should  become  intenperate  in  the 
use  of  alcoholic  liquor,  the  certifioate  should  become 
null  and  void.   The  beneficiary  certificate  shown  in 
the  record  contains  the  provision  that.  "If  the  member 
holding  this  ocitificate  should  become  inteiaperate  in 
the  use  of  alcoholic  drinks,  or  if  his  death  should 
result  directly  or  indirectly  from  the  use  of  alcoholic 
drinks,  then  the  certificate  should  become  null  and 
void."  The  defense  set  up  by  the  defendant  in  its 
affidavit  of  merits  was  that  the  insured  while  a  member 
of  the  defendant's  company  became  intemperate  in  the  use 
•f  alcoholic  liquors  which  directly  or  indirectly  brought 
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•"bout  his  death. 

The  evidf»no<»  uhowu  that  two  dayv  aft«r  th* 
A««tk  of  the  insured  a  ooroner's  inqueat  was  held  and 
that  the  Jury  hroaght  in  a  Tordict  that  the  dooeased, 
"Oamo  to  his  death  on  the  33rd  day  of  January,  1914, 
from  aoute  gastritis  aSBooiated  with  status  lyaphatious". 
The  doctor  who  attondeu  the  deoeased  at  the  time  of  his 
death  testified  that  in  his  opinion  he  died  froia  alce« 
holism.   Howerer.  there  is  so  much  eyidenee  in  the  re* 
oord  to  support  find  justify  the  verdict  of  the  jury  that 
w«  are  of  the  opinion  that  it  if^  unneoeasary  here^  to 
analyse  or  discuss  the  evidence  on  that  subject.  The 
chief  contention  of  the  dcf«»ndant  Ir   that  the  trial 
Judge  erred  in  refusing  to  admit  in  «ni^f?noe  the  follow* 
ins  document: 


"I  reside  at  1416  v,  Superior  Gt,  socupation 
housewife.   The  df'seased  ie  my  husband.   :^>?  was 
bom  in  Poland,  Russia;  age  38  years;  occupation 
wood  finisher.   Resided  at  1416  V,   Superior  Ct., 
married,  easried  life  insurance;  left  no  estate 
to  pay  InqueRt  fe*?s. 

The  dpoeased'o  health,  hearing  and  Ryeei,.;ht 
was  good  up  to  the  23rd  dajr  of  February ,  1914, 
when  he  caine  home  in  the  afternoon,   lie  ocmplain- 
ed  of  belntj  eiok,  it  hurt  hira  at  his  heart  anti 
then  he  went  to  the  police  station  and  consul  ted 
Doctor  Mehls  of  th**  ambulance  service,  32nd  police 
Station,  who  told  him  to  take  some  baking  soda  in 
water  and  when  he  coine  hoiae  he  went  to  his  bed  and 
then  the  deceased  complained  of  his  heart  hurting 
him  nnd  he  began  to  swoon.   1  then  sent  for  ir. 
2ermkowski,  at  1757  W.  North  Ave.,  ana  when  he 
arrived  th<^  deceased  was  delirious  and  unccnsclous 
and  the  deceased  died  j^ebruary  23rd,  1914,  at 
about  4:46  p.m.   The  deceased  was  a  drinking  nuui 
and  would  drink  intoxicating  liquors  at  times  to 
excess  and  X  now  identify  the  >)Ody  1/ing  dead  at 
14ia  W.  Superior  at.  to  be  the  body  of  the  above 
named  deoeased,  Joseph  Orsel,  m>  husbnnd. 

Mary  Ors^l." 
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Th«  ftridenaf  in   that  the  plaintiff  -  who 

formerly  >)or«  the  name  of  ;iary  Or««l  •  at  the  tirae 

of  thA  inquest  tvetiflod  through  an  IntArpretar,  one 

and 
Viola  Wo  J  el  eohovski  (/admitted  thctt  she  signed  the  abort 

jpaper,  lout  further  stated*  "I  signed  something  but  I 
didn't  know  what  it  was.   Thrre  was  no  one  interpreted 
it  In  the  Polish  langtiage,  "  On  motion  of  tVie  counsel 
for  defendant  the  reocrd  shows  that  the  latter  part 
was  stricken  out  although  it  does  not  show  accurately 
what  was  meant.   The  interpreter,  who  purported  to  hare 
interpreted  the  questions  and  answers  put  and  nlven 
in  i^olish,  was  oallAd,  but  it  is  erident  from  her 
testiraony  that  although  she  ma/  have  been  able  to 
orally  Interpret  the  c'olish  lani^uage  into  Rnglish  and 
Yioe  versa,  that  she  was  not  «ble  to  read  i^'ngllsh.   Me 
•vidcnoe  was  offered  as  to  who  aotualXy  prepared  the 
dooviment  in  question.   The  result  let,  as  a  matter  of 
faot*  that  the  evidence  shows  that  the  plaintiff  signed 
the  paper  without  knowing  its  contents  and  without  beini; 
able  to  read  its  contents,  and,  of  course,  under  thone 
oircumstances,  it  follows  ttmt  it  was  inadnlesible. 
As  Mr.  Justico  Carter  said  in  Belski'o  y»..  Deerinr.  ','o,iPl  jo^* » 
246  111.  62,   "In  the  pr<:?8ent  oaee  the  witn«?se  repud- 
iated the  paper  in  the  forri  in  which  it  was  presented 
to  him  and  denied  t>iat  hn  had  knowledge  of  its  contents. 
In  the  absenes  of  teetiraony  to  show  the  contrary  the 
paper  was  properly  excluded  by  th*?  trial  ocart.*  People 
la.  CHlng  liing  Chang.  74  CaI,  3a9. 

The  question,  whether  the  contemn ts  of  tlie 
paper  were  competent  ao  a  matter  of  impeachmpnt  or   as 
containin^s  answers  aj^ainst  intf^rest,  does  net  arl»e. 


•1  vltfji  «r«*tf  VTjBtf  "CMR  «{!•  A'tntfotit tm  ttuii  x^oatitin^ 
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bcoauee   it  was  not   firat   shown  that   tho  tlo«u»«nt  was 
under  any   oirouinstiinoeB  and  In  any  «a;y  l)indlng  on  the 
plaintiff.      Inaamuoh  ae  the  aotual  writer  of    the  paper 
waa  not  called   ther?  was  no   eTidenoe  before  the  oourt 
but  which  was    to    th«   effect   tlmt   the  paper  was   not  wimt 
it  purported   to   he,   and  therefore  it   oannot  be  contslder* 
sd  as  binding  on   the  plaintiff  who  not  only  nertiT  read 
it,  but   could  not  if   shs  tried.      If  ths  proponent  had 
undertaken   to  show   that   the   oontents  of    the  paper 
written  in  Hnglish  were  in  truth  made  up  of   th*"  sub* 
st&nof;  of  the  translation  of  interpretation  of   the 
plaintiff's  answers  hy  the  interpreter,  a  different 
queetion  woidd  have  been  pr-^eented  and  the  paper  pro- 
bably would  Itave  been  ooapetent. 

it  is  furth«»r   oontr?nded  by  the  dp»f«ndnnt 
that   the   eourt  erred   in  refusing  to  allow  the  doctor 
to   tRntlfy  wheth<»>r  the  diseass  d'-ooribed   in  the  rer- 
diot  of   th^  coroner's  Jury  could  be  brought  about 
by  the  axocssive  uho  of  alcoholic  drink.      Obviously 
that  was  incompetent,   as  no   serlen  of  foots,   purport- 
ing to  be  shown  by   the  evldrtnoe  and  presented  as  an 
hypothesis  or  otherwise  were  presented   to    ni»  for  an 
expert  opinion;   what  wan  ouUad  for  was  iesBaterial 
speculation. 

binding  no  error  in  the  record,   the  judg* 
a«nt  is  affirmed. 
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UJR,  JUSTICK  THGHSCV  SFSCIAI^  a(  NCURRIUG: 

Whilt  I  eonour  in  the  deolaion  announced  in 
the  foregoing  opinion  I  do  not  agree  with  all  of  the 
reasons  given  therein,   in  ray  opinion  the  trial  Judge 
erred  in  euataining  the  )Iaintlff*s  objeotion,  when 
oouneel  for  the  defendant  aakod  the  physician  wit* 
nets  "Is  aeute  gastritis  ever  caused  lay  alcoholism?" 

TUli  aain  ground  of  the  plaintiff's  objection 
and  the  one  on  which  the  court  sustained  it,  was, 
that  up  to  that  time  thore  was  nothing  in  the  record 
en  which  to  base  the  question,  which  was  true,  but 
counsel  for  the  defendant  assured  the  court  that  he 
would  later  introduce  "testimony  along  that  line  that 
will  connect  it  up*.   Presumably  this  meant  that  he 
was  going  to  introduce  evidence  later,  (showing  or 
tending  to  show,  that  th«  cause  of  the  death  of  the 
defendant  was  acute  gastritis  and  counsel  might  better 
have  made  that  specific  offer.  But  upon  the  offer 
and  assurance  which  counsel  did  aak*  it  is  my   opinion 
that  the  court  should  have  overruled  the  objection 
and  allowed  the  witness  to  answer  the  question. 

Wtmvfr   such  error  as  there  may  hare  been 
in  the  ruling  of  the  court  became  lutraless  when  counsel 
for  the  defendant  closed  his  case  without  introducing 
any  such  evidence,  or  offering  to.   That  being  the  case 
he  is  now  in  no  position  to  urge  this  ruling  of  the 
eourt  as  error. 
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MK.  JUSTICE  THCIISCN  delirered  the  opinion 
•f  the  oourt* 

This  wa8  an  action  brought  "by  the  plaintiff, 
Hay  IS.  Phelan  against  the  defendant,  Chicago  Railwayti 
Company,  for  damages  rrisulting  from  the  death  of  Edward 
P,  Phelan,  the  deoeased,  which  was  alleged  to  have  been 
brought  about  by  th«?  negligence  of  the  defenda^it  in 
operating  one  of  ite  street  oars.   The  defendant  haE 
appealed  from  a  judgnient  of  ;^10,0C0,00,  recovered  by 
the  plaintiff. 

The  deceased  was  a  captain  in  the  Chicago 
yire  Department.   On  tho  occasion  in  question,  hi a 
company  was  responding  to  an  alarm  of  fire.   The  de- 
oeased was  riding  on  a  ladder  truck,  seated  beeide 
the  driver.   The  fire* house  was  located  on  Waller 
avenue  about  two  hundred  feet  north  of  Lake  street. 
Upon  leaving  the  fire- house,  the  truck  proceeded  south 
in  Waller  avenue,  keeping  about  in  the  middle  of  the 
thirty  foot  roadway.  Ap  the  truck  approached  Lake 
street,  a  somewhat  better  view  aould  be  had  of  that 
street  to  the  west  than  to  the  east,  by  reason  of  the 
fact  that  a  building  was  loo^-ted  09  the  northeast 
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corner  which  cant  out  to  the  nidewalk  line,  wher«tat 
the  building  on  the  northweet  corner  vas  located  Isack 
from  the  'building  lines  on  \>eth  streets.   Lake  street 
was  fort>«eight  feet  wide  from  t\irb  to  curb  and  con- 
tained a  double  line  of  street  c?!r  tracks.   Wh«a  ths 
truck  was  approaching  Lake  street*  a  street  car  was 
observed  coming  froa  the  west.   The  deceased  raised 
his  Imnd  in  that  direction,  and  that  oar  carae  to  a 
stop  a  short  distance  west  of  Waller  avenue.  Another 
strost  oar  was  approacixing  from  the  east  along  the 
north  track.   The  evidence  was  conflicting,  both  as  to 
the  speed  of  the  latter  street  oar  and  as  to  the  di^t« 
anee  which  intervened  between  the  oar  and  the  oast 
line  of  Waller  avenue,  at  the  tima  the  truck  oaiae  into 
view.  As  the  truck  proceeded  into  Lake  8tr«?!et,  it 
took  a  southeasterly  course,  across  the  westbound  oar 
track,  and  was  straightening  out  in  the  eastbound  oar 
track,  the  front  of  the  truck  being  in  the  eastbound 
track  and  about  twenty«five  feet  east  of  the  east 
line  of  Waller  avenue,  and  the  rear  of  the  truck,  still 
extending  partially  over  thr  westbound  track,  when  the 
westbound  street  ear  and  the  truck,  collided,  as  a 
result  of  which,  the  truck  was  overturned,  throwing 
the  d«e««sad  to  the  (^round  and  inflicting  injuries  wMch 
resulted  in  his  death. 

In  urging  that  the  judgment  of  the  trial  court 
be  reversed,  the  defendant  has  called  our  attention  to 
a  number  of  instructions  given  to  the  Jury  which,  it 
contends,  were  erroneous.   The  first  of  these  instruo- 
tiens  reads  as  follows: 


^9i»9i9l  »»  >3,Mii$ion  iM(i  no  ytUbXimT  •di 

Sii9%f  elAJ     ,iii»-»\$M  nyo4  aa  tsmni.l  ^ibllud  9tli  soil 
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**9,     thm  oGurt  laetruata  tim  Jury  Dmt 
th«  (iut/  of  th«  4rlT«r  of  th«  fir*  TMhiole 
in  qudvUcn  in  oreaeing  LaJc«  atrcct,  at  tii« 
%iam  anii  pXiio«  in  <|u«»tion,  wbm  to  us«  f»uoh 
«ur«  »a  «  r<?Aaoaikl)ly  prudant  ^aaa  would  u»e 
uador  Xlk«  eirouauit«u)i8«»,  nnd  If  yuu  finU 
from  «k  pr««»ond«!r»QO«  of  th«  <8Tid«»o«  unU«r 
th«^  2.n«truotioiui  0f  Ui«  oourt  that  tli*  dri* 
Yffr  of  the  fire  Y«liioXfi  in  quoetion,  4uet 
l»«for«  luui  wMI*  ftttw^tln^  to  qoross  weat 
LcUco  8tr««t  ittt  it«  intt'rscotion  witJti  iYalXer 
av«nutt  «ao  usin^  suol^i  o&r«  ae  ft  rcmsonaU^ 
prudent  mua  would  um«  uader  lik«  oirouDMitim* 
Q*«,  than  deoc«ji*d  would  not  \»9  guilty  of 
contributory  naglieanoe." 


fhi»  inetruotioB  la  loanifaatly  inoorraot. 
AaauBing  that  th«  driver  of  %lm  firm  vahiola  at  tha 
tlBta  in  qu«ation»   *h»as  uaini{  ouoh  oara  aa  a  r«a»onal»Iy 
prudent  mmi  would  uae  under  like  oiroumatanoea,"  it 
dees  not  neeesaariiy  foiXov  that  the  deoeaaad  would. 
therefore,   '*not  be  guilty  of  oontributory  negXiijenoe.* 

iNiyreaie  Court,  Z&4  XXX,  246« 

It  ia  eXeatentary  that,  if  tiie  deoeaaed,  Oaptaia 
Phelaa,  waa  guiXty  of  tmy  negXigenee  which  proxiaately 
oontributed  to  the  injury  vhioh  reauXted  in  hia  d«ath« 
the  pXaintlff  oaanet  r«ooYer,  and  thia  without  r^giu'd 
to  the  queetiott  of  whether  the  driver  «a«  er  waa  not 
negXigent.     I^JGSa  Xju  JSIa^.,P.%^,ft  .g^..^^  }'%l^]IU.  .aH* »  2S0  III, 
4«0,  464;   If^^k  li.  Bog  ton  iqeTfated  ^iXwiy.  884  llaaa.  95. 
Thia  inetruotion  toXd  the  Jur>    that  the  very  oontrary 
waa  true* 

The  pXaintiff  oontende  that  t>ia  inetruotion 
la  not  one  upon  the  aubjeot  of  orainary  oare»  but  of 
las>uted  negXiiience*     We  are  unabXe  to  find  any  r<^fer* 
*no«  to  the  Xatter  aubjeot  in  the  inetruotion*     the 
inatruotioxt  ia  not  on  the  aubjeat  of  Imputed  no^lxgenoe. 
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but  rather  imputeu  ordinary  care,  and  there  ir.  no  euoh 
thing  in  the  lav. 

In  inatruotiona  19  and  29,  the  trial  court 
stated  the  lair  oorrectly  on  thie  question.  The  giring 
of  these  inetruotiona,  })ioweyer,  did  not  cure  the  error 
OttBuitted  in  giring  instruction  9,  of  which  the  defend* 
ant  coraplaine.  Thi'  ie  not  a  situation  whf»re  an  un- 
certainty or  ambiguity  contained  in  one  instruction  ia 
explained  in  a  later  one.  Instruction  9  on  the  one 
hand,  and  instruotiona  19  and  29  on  the  other,  laid 
dovn  conflicting  and  oppoaite  propositions  of  law,   , 
one  of  which  wao  correct,  and  the  other,  incorrect,   in 
such  a  aituAtion,  it  eannot  be  eaid  which  one  the  jury 
folloved,  and  the  orror  committed  in  giving  the  inetruo* 
tion  stating  the  lav  incorrectly  cannot  be  said  to  have 
been  cured  by  giving  the  other  instructions,  stating  the 
lav  correctly,   G.B.&  -i,   H.  R.  v.  fayne.  49  111.  500; 
Camp  Point  Mfg,  Co.  ▼.  Ballou.  71  111.  417;  111.  Match 
Co.  ▼.  G.H.I.&  P.  Ry.  Co..  25C  111.  396,  403-404. 

The  giving  of  the  following  instruction  iab 
alsc  assigned  as  error: 


■6,   The  court  instructs  the  jury  that 
vhen  it  in  said  in  these  instructions  that  the 
deceased  rauat  have  been  in  the  exercise  of  or- 
dinary care  for  his  own  safety,  it  i&  meant  tVmt 
deceased  nust  have  exercised  that  degree  of  care 
which  an  ordinarily  pru4ent  person,  situated  as 
the  deoeaaed  was  before  and  at  the  time  of  the 
accident  in  question,  would  exeroiae  for  his  own 
safety." 


We  have  carefully  considrred  the  phraseology 
of  this  instruction  in  the  light  of  the  deciBions  to  which 
the  defendant  has  called  our  attention.   The  instruction 
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inyolved  here  differs  toaterlally  from  the  iastructions 
vhleh  were  pAseed  upon  in  Kerth  Chi cago  Ctreot  P^ .  go. 
!•  SStSJSM.*   203  111.  608,  OlS;  ioberta  v,  Chicago  City 
S£j,  2Sjl»   262  111.  228.  234;  Q.il.jb  ^t.  JP.  Ry.  Xs,  Halaey. 
X33  111.  248,  S54;  SelTage  T..  Chioe^/Q  Jity  Hy.  Co..  205 
111.  App.  621,  and  Chaiabers  v.  Qhicago  City  Hy,    Co..  175 
111.  App.  362,  and  therefore  they  do  not  apply.   In  our 
opinion  it  oannot  be  said  of  this  instruction  aa  vat 
said,  by  the  court,  in  paseins  upon  the  instructions  in* 
TolTed  in  the  oaaee  stated,  that  it  limits  the  issue  sub- 
mitted to  the  jury  aa  to  contributory  negligence,  to  the 
question  of  whether  such  negligence  vas  present  Immediately 
at  the  time  of  the  injury.  Aa  we  read  the  instruction 
it  clearly  includes  the  issue  whether  or  not  the  plaintiff 
was  gxiilty  of  contributory  negligence  in  penoitting  him* 
self  to  get  into  a  situation  of  danger.   In  our  opinion 
the  language  of  this  inetruction  is  more  nearlj/  like  that 
used  in  inatruotions  which  were  passed  upon  by  our  Supr«mt 
Court  in  Enox  t«  American  Rolling  LUll.  236  111.  437,  441; 
Krieger  jj^  A..  E.  &  G.  R.  H.  Co.,  24r;  111.  544,  551  and 
f eteraon  v,  Chicaa.-o  Traction  ,0o.«  231  111.  324,  327,  and 
in  the  light  of  these  decisions  we  are  of  the  opinion  that 
no  error  was  committed  in  giving  the  inRtruetion  here 
complainsd  of. 

It  ia  further  contended  by  the  defendant  that 
the  trial  court  erred  in  admitting  in  eyidr>noe  a  certain 
rule  of  the  defendant  company  to  the  effect  that  "when 
any  fire  department  vehicle  *  *  *  is  running  on  the 
street,  oars  must  be  promptly  stopped  until  such  vehicle 
has  passed  ***,*■  and  alao  in  giving  the  Jury  an  in- 
struction (7)  telling  them  that  if  they  believed  from 
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th«  •Tideno*  that  the  defendant  had  adopted  this  rule 
and  that  it  was  in  effeot  on  the  day  in  qu«Btion,  "you 
aay  take  into  conelclr  ration  in  determining  whether  the 
deceased  and  driTer  of  said  truek  were  in  the  exeroiee 
of  ordinary  care  for  their  own  safety,  their  knowledgt 
•f  said  rule,  if  you  helieTe  from  a  preponderance  of 
the  eridenoe  and  under  the  inetruotions  of  the  oo  .xrt 
that  they  knew  of  the  existence  thereof  »»».••  At 
the  time  this  eyidrnoe  was  offered  counsel  for  the 
plaintiff,  in  ur^^ing  its  admissihility,  told  the  trial 
court  that  he  was  not  offering  it  on  tlie  issue  of  the 
alleged  negligence  of  the  defendant  but  "for  the  pur* 
pose  of  showing  ordinary  care  on  the  part  of  the  driver 
•f  the  wagon."  The  (svidence  in  question  was  inadraiss* 
Ible  for  that  purpose  in  the  absence  of  proof  of  the 
fact  that  the  driver  knew  of  the  exist en ofi  of  the  rule, 
and  further,  that  he  relied  upc^n  an  observance  of  it  by 
th«  defendant  or  its  servants.   Oarney  v..  Bob  ton  Blevated 
Ry.  219  Mass.  552.    Th<?r(^  not  only  is  no  such  ohowing 
la  the  record,  but  such  evidence  as  there  is  on  the   eub* 
Ject  is  to  the  contrary.  The  driver  testified  that  he 
had  never  known  of  the  nile  and  that  the  deceased  had 
never  spoken  of  it,  but  tJiat  he  h*l  frequently  told  hia 
that,  in  pirooeeding  to  a  fire  in  aaswering  an  alarm, 
they  had  the  right  of  way.   The  evidence  having  been 
improperly  admitted  there  was  no  occasion  for  the  in'* 
Btruction  on  that  subjjeot.   Furtherraore,  the  inetruo- 
tion  was  erroneous  in  that  it  was  argmnentative.   Jujevine 
V.^  Brunswiok-Balke  Co._,  270  IH.  504, 

The  defendant  further  contends  tJiat  the  trial 
court  erred  in  giving  the  Jury,  plaintiff's  instruction 
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5  in  which  the  Jurjr  were  told  th«y  had  "a  right  to 
take  into  oonsi deration"  oertein  enumerated  matters 
"in  determining  upon  which  iside  Is  the  preponderance 
of  the  eridence,*  the  instruction  concluding  "and  from 
a  consideration  of  all  these  matters,  together  with  all 
the  other  facts  and  circumetanoee  in  evidence  in  the  oaBe, 
jrou  should  deteraine  upon  which  side  lies  the  preponder* 
ance  of  eyidence."   It  is  urged  that  the  court  erred  in 
glTins  this  instruction  because  (1)  the  element  of  the 
nmlier  of  witnesses  testifying  on  one  side  and  on  the 
other  was  omitted  in  enumerating  the  aattero  to  be  taken 
into  consideration,  (2)  the  court  told  the  Jury  that 
they  should  determine  the  prepondeisnce  of  the  eridence 
from  the  enumerated  elements,  and  (3)  the  court  indludsd 
ia  these  elements,  the  queBtion  of  interest  or  lack  of 
interest,  if  any,  of  the  several  witnesses,  in  the  resxilt 
•f  the  suit,  although  the  eridenoe  was  not  such  as  to 
warrant  doing  so. 

In  our  opinion  this  instruction  ie   not  open 
to  the  objection  first  urged  against  it  by  the  defendn.nt» 
as  it  might  have  been  had  it  omitted  the  phrase,  "together 
with  all  the  other  facts  and  oiroumstsnoes  in  eridence  in 
the  case."  ChioKflo  Union  Traction  Co.  y.  Hampe.  228  111. 
346,  350;  Miers  y.  T'uller  Co..  167  ill.  App.  49;  I«ar«en  r. 
Corby  Co. .  198  ill.  App.  109;   E.J.S.  By.  Go.  y,  Lawlor. 
229  111.  621,  632.     Our  position  Ir  thp  eame  with  re^jard 
to  the  second  point  urged  against  the  instruction. 

Vhile  our  Supreme  Court  has  criticised  a  similar 
instruction  on  the  ground  last  urged  by  the  defendant 
against  the  instruction  inyolved  here  (Roberts  v.  Chi ca^^o 


,o'H.»;?   «»r!J  J  .  T  .  x»tlo    bam  mit>»1  rmiii^  »il# 

ttAt  X^*l  "f  t*taoo   trii   (S)    , no ita'c<>bi«fl 00   <Util 


Qj 


'ij:,:i' 


*i2, . 


rV     .11 


ctolteunSmnl 


Oity  lis,    Co.  .  262  111.  228,  232,  235.)   the  error  wa» 
not  held  to  be  reverEi"ble  and  we  cannot  no   ooneider  it. 

The  defendant  further  contende  that  the  trial 
oourt  erred  in  giring  plaintiff's  inetructions  8  and  10. 
Bach  of  these  instructions  directed  the  jury  to  return 
a  Terdiot  for  the  plaintiff  if  they  believed  a  prepon- 
derance of  the  eTidenoo  eetabliohed  the  facte  referred 
to  in  the  instructions  as  aJleged  in  the  declaration. 
Heither  of  the  instructionB  included  in  ite  enumeration 
of  the  facts  which  would  authorize  a  verdict,  the  ele- 
sent  of  due  care  on  the  part  of  the  driver  of  the  fire 
truck.   Under  the  evidence,  this  element  should  have  been 
included  as  it  was  essential  to  any  recovery  by  the  plain- 
tiff, for  the  deceased  had  full  authority  over  the  driver 
in  his  Management  of  the  truck.   Schulta  v.  Old  Solony 
Street  Railway  Go. .  193  Mase.  309;  Lynch  v.  Boston  Eleva- 
ted Railway.  224  linSB.  93;  Bo  fill  y.  New  Orleans  Kailway 
and  Li<;;ht  Co..  135  La.  996;  Binaingham  K^  &  K.  Lj,  Oo^  v^. 
Baker .126  Ala.  135;   Qlty  of  LouiEville  v^  Botts.  Admx. , 
151  r^,    578;  Colorado  &  S.  R.R.  Go.  v.  Thomas .  33  Colo.  517. 

A  similar  instruction  was  held  to  be  erroneous 
in  Terra  Gotta  Lumber  Co.  v.  Hanloy.  214  111.  243,-  as 
the  court  there  said:  "The  jury  should  be  inatructed  with 
referonee  to  the  issues  involved,  in  view  of  the  questions 
raised  and  the  facts  proven  on  the  trial." 

the  defendant  urges  that  instruction  8  is  also 
erroneous  for  the  reaeon  that  it  disregards  the  element 
of  the  care  of  tke  deceased  in  getting  himself  into  a 
dangerous  situation.   The  instruction  on  this  point, 
directed  a  verdict  for  the  plaintiff.  If  the  jury  believed 
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the  deoeaattd  was  in  the   exercise  of  ordinary/    care  for  his 
own  safety   "at  and  Just   prior   to    the  happening  of   the  ao* 
oident   in  question."     This  point  is  eorered  by  what  we 
have  said  abore  in  conneotion  with  iastruotion  6. 

The  defendant  contends  further   that   the  trial 
eourt  erred  in  giving  the  Jury  plaintiff's  inettruction 
4,   in  which  they  were   told   that  if   they  believed  any 
witness   had   testified  falsely  to  any  material  nuitter, 
they  wero  at  liberty  "to   disregard  the  entire  teotiraony 
of  such  witness,   unless   the  same  has  been  corroborated 
by  other  creditable  evld6nc<>,   or  facts  and   oircumstanoes 
in  evidence."     In  this  instruction,    the  words   "the  same" 
aust  be  taken  as  referring   to   "thr?  entire  testimony  of 
such  witness".     The  instruction  required  the  entire 
testimony  of  such  a  witness  to  be  corroborated  before 
the  Jury  could  regard  any  of  it,  and  it  was,   therefore, 
improper,      Chittenden  v.    i^'^vans,  41   111.   251,  254;   iioeller 
Vj5.  {pchmitg.     172   ill.   App.    167, 

The  giving  of  plaintiff's  instruction  11, 
relating  to    the  measure  of   daioages,   is  also   assigned  as 
error.      It   told  the  Jury   tl-iat  if   they  foundthe  defenUf»nt 
guilty,   it  would  be  their  duty   to  assess  the  plaintiff's 
daaages,  and   that  "in  estimating  plaintiff's  damages,   If 
Miy,  you  Iwve   the  right  to   take  into   consideration  what- 
ever  compensation  you  may  believe  from  the  fnridence,    the 
widow  and  next  of  kin  xaay  have  expected  in  a  pecuniary 
way  from  the   continued  life  of   the  defendant's   testate." 
The  part  of   the  instruction  quoted,  should  not  have  been 
given  and  should  be  eliminated  upon  another  trial. 


Sjnini  fidi   tmtii   fAituTi  Hta^Sfioo  iOMbv^J^b  oriT 

;il    «♦•*'!  t   •rfi  yilv  ♦111'   4^tifO« 


^«   ^t^:^i^<l«^    «1tAJllO 


•If 
Di.'i  Ito  iJSfm  bam  vol>iv 


•10« 


It  Is  further  urged  that  the  trial  court 
mrvd   in  glTing  plaintiff**  Inetruotien  3  which  de» 
dared  that  the  jury  were  the  sole  judges  of  the  facta 
in  the  cas«,  and  that  th^  determination  of  all  facte  in 
the  case  was  the  sole  prorince  of  the  jury.   It  has  re* 
peatedly  "been  held  permissible  to  tell  the  jury  that 
they  hare  the  power  and  authority  to  det(=-rmine  questions 
ef  fact  from  the  evidence,  and  under  the  law,  as  st^tted 
in  the  instructions.  But  instructions  such  as  the  one 
giren  in  thp  case  at  bar  hare  often  been  before  our 
courts, and  hare,  as  often,  been  declared  erroneous* 
Chioago  General  Railway  Co.  y^  Mots ok.  94  111.  App.  178; 
Majcwell  Y.  0,8c   B.I.  Ky.  Co..  1-40  111.  App.  156,  153; 
ChioaKO  Ijorth  Shore  iitrcet  Ry,    Go.  v.  Hebson.  93  ill,  App.. 
98,  101;  ghioa,a;0  Union  Traction  Oo.  v.  Strand.  114  111.  App. 
479,  483;  West  Chi cafgo  fUiilway  Co.  t.  Shannon,  106  111.  App. 
120,  128;  C.B.&  ^4.  R.H.  Co.  V.  Greenfield.  53  ill.  App.  424, 
429;  Chicago  City  Railway  Cc.  Yj.  Mauger ,  105  111.  App.  579, 
582* 

Vhile  some  of  the  natters  we  hare  referred  to  xnight 
not  be  ooneidered  as  reversible  error  if  they  stood  alone, 
the  record  is  suoh  that  the  judgment  cannot  stand. 

Inasmuch  as  this  case  must  be  tried  again,  we  have 
refrained  from  oommenting  upon  the  evidenoe,  except  as  it 
beoame  neoessary  to  do  so  in  connection  with  what  we  have 
said  on  thr  errors  assigned  on  the  instructions* 

For  the  reasons  given,  the  judgment  of  the  Superior 
Court  will  be  reversed,  and  the  cause  rotrianded  to  that  court 
for  a  new  trial. 
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MR.  JUSTICE  THOMSON  deliTered  the  opinion  of 


the  court. 


This  vaa  an  action  of  th<*  first  clans  in  the 
iKiunicipal  Court  of  Chicago,  «h«reln  the  plaintiff  sought 
to  recorex  a  real  estate  consniseion  alleged  to  be  due 
from  the  defendnnts.   A  hearing  was  had  before  the  court 
without  a  Jury,  and  the  court  found  the  issues  for  the 
plaintiff,  and  entered  judgnent  against  the  defendants 
for  the  sum  of  1-1500, UO,  from  which  they  have  appealed. 

The  defendants  were  engaged  in  business?  in  the 
City  of  Chicago  and  were  the  owners  of  a  Canadian  farm 
which  they  were  anxious  to  exchange  for  city  property* 
The  title  was  held  by  the  defendant,  Paul  f.  Barnett, 
but  both  of  thera  seem  to  hare  had  an  interest  in  it. 
They  were  introduced  to  the  laintiff  by  a  mutual  ac- 
quaintance, and  they  had  a  number  of  oonTersations  with 
hin  on  the  subject-matter  of  this  farm  and  th<»  possibility 
of  exchanging  it  for  some  Chicaf^o  property.   The  evidence 
shows  that  the  plaintiff  was  in  Chicago  temporarily  in 
an  effort  to  Ijrin^  about  some  trades  or  exchanges  of  some 
Canadian  properties  that  he  owned.   He  camr  to  Jhioage 
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from  Canada  eone  time  in  Januaxy,  1914,  and  got  aequainttd 
with  the  defendants*  the  following  month.   Theee  prelimin« 
ary  conyersationfi  between  the  parties  were  suoh  as  to 
•aount  to  an  authority,  on  the  part  of  the  defendants,  to 
the  plaintiff,  to  look  about  and  accoajlish  some  such  ex* 
change  as  they  had  in  mind,  if  he  oould. 

The  STldence  further  showa  that  the  v)laintiff 
was  acquainted  with  two  other  men  fron  Canada,  .T,    #. 
Rogers  Mid  ?.  J,  Villiams,  who  werf>  engaged  in  businesB 
under  the  name  of  Rogers  and  Williaiae,  ae  real  estate 
brokers,  with  an  offior  in  Winnipeg,  ^Ulanada.   They,  also, 
had  oome  to  Chicago  in  J&nuary ^   1914  and  engaged  in  the 
real  estate  business  with  an  offioe  in  the  National  Life 
Building.   The  plaintiff  told  them  of  the  defendants* 
fazn  and  learned  that  they  had  a  client,  one  Collins  M, 
Williams,  owning  two  pieoes  of  Chleago  real  estate  which 
ha  might  be  willing  to  exohaage  for  a  fans  in  Canada.   It 
was  arranged  that  theee  parties  be  brought  together  in 
an  effort  to  oonsuRBoate  a  trade  of  the  properties.  While 
there  is  eome  conflict  in  the  eridcnoe  on  this  point » 
we  are  of  the  opinion  that  it  shows  that  the  plaintiff 
took  the  defendants  to  the  offior  of  Rogers  and  Williams 
in  the  National  Life  Building  N.nd  introduced  then  to 
If.  J.  Williarae  of  that  firm,  and  he,  in  turn  introduced 
them  to  Collins  U.  Williaxas.   On  the  day  of  this  meeting* 
the  plaintiff  explained  to  Rogers  and  Williame  and  the 
defendants  together  that,  both  beoauoe  hr  wae  in  Chicago 
on  an  excursion  ticket  which  was   about  to  expire,  and 
because  he  had  business  interests  at  home  in  Canada  which 
detoanded  his  attention,  it  was  necessary  for  him  to  return 
there  at  once.   He  told  them  that  he  hoped  that  they  would 
be  able  to  oonsumniate  a  deal  and  that  wliaterer  arrangeraent 
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or  agreement  they  oonBuramated  ae  to  the  coraraiesion 
would  be  satisfaotory  to  him.   The  plaintiff  had  had 
eone  oonYersation  with  one  of  the  defendants  previously 
as  te  a  ooramissionf  the  plaintiff  stating  thot  in 
Canada  the  umual  oomznission  was  five  per  cent  whether 
the  deals  were  in  the  way  of  trades  or  for  cash,  and 
the  defendants  explaining  that  here  eomsiisBions  were 
limited  to  two  and  a  half  per  oent.   These  preliminary 
conversations  did  not  reach  the  point  of  an  agreement 
as  to  what  the  oommiRsion  was  to  be,  but  it  seems  clear 
from  the  evidence  that  the  defend^ints  assured  the  plain- 
tiff that,  if  he  succeeded  in  negotiating  a  aatlefactory 
deal,  they  would  pay  him  a  commission* 

After  the  return  of  the  plaintiff  to  aanada, 
%h»   deal  which  was  pending  when  the  plaintiff  left 
Chicago,  was  oonsumiaated.   The  contracts  for  this  trans* 
action  were  executed  in  the  office  of  Rogers  and  Williams, 
and  at  that  time,  one  oi'  the  defendants  had  a  conversa* 
tion  with  ¥,   J.  Williams  in  which  he  told  him  that  he 
could  not  pay  "you  boys"  more  than  11500,00  in  the 
way  of  a  commisiiion,  which  would  taate  to  take  care  of 
Kennedy,  Rogers  and  Williams.  After  conferring  T?ith 
Kegers.  Williams  agreed  to  this,  saying  that  they  had 
authority  to  act  for  Kennedy,  and  tyiat  he  was  sure 
Kennedy  would  abide  Ijy  it.   There  is  conflicting  testi- 
mony on  the  question  of  whvther,  at  this  time,  the  de* 
fendants  aade  this  promise  conditional  upon  F.  J.  Williams 
and  hie  associates,  taking  care  of  one  Stewart,  who  had 
previously  been  given  an  exclusive  agency  of  the  farm 
and  on  the  further  condition  that  they  were  not  receiving 
any  ooamission  on  the  deal  from  Collins  k.  Williams.   In 
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our  opinion,  the  trial  eourt  vas  warranted  unaer  all 
the  testimony,  in  reaohing  the  conoluBion  that  the 
promise  of  the  defendnnts  to  pa/  the  oomcaiesion  in 
question  was  not  made  suhjeot  to  these  conditions. 
After  the  transaotion  was  closed,  F.  J.  Williams 
■ade  seyeral  calls  upon  the  defendants  for  "our  oon* 
mission.  <*  aoae  months  later,  the  plaintiff  returned 
from  Canada  and  also  oaHsd  upon  the  defendants  for 
the  oonmiFSion.   It  seeme  that  Stewart  was  claining  a 
emmission  en  the  strength  of  hie  exclusire  agency,  and 
the  defendants  told  K.  J.  Williams  and  the  plaintiff 
that  they  would  not  pay  anybody,  and  when  suit  was 
threatened,  they  replied  suoh  a  course  would  be  satis* 
factory  to  them,  because  that  would  determine  to  whom 
they  owed  the  commiseion. 

The  testimony  shews  that  the  plaintiff  sued 
Searle  Barnett  for  #3150. OC,  claiming  that  the  defendant 
had  promised  to  pay  him  the  regular  rate  of  commission 
•f  fire  per  crnt  on  the  Yalue  of  the  farm,  which  was 
the  basis  of  the  trade,  namely,  $63,000,00.   Thie  Ruit 
was  later  dismissed  but  why,  the  record  fails  to  show. 
Later,  this  suit  was  started  in  the  nani*  of  Kennedy, 
Rogers  and  Williams,  and  a  statement  of  claim  was  filed 
for  13150.00  on  the  same  theory  as  that  on  which  the 
first  suit  was  based.   When  this  case  was  reached  for 
trial,  the  court  allowed  a  motion  by  the  plaintiff 
which  eliiBinated  Rogers  and  Williams  as  parties  plain-* 
tiff,  and  permitted  him  to  file  an  amended  statement  of 
claim  in  which  he  stated  that  his  claim  was  for  #1500,00, 
being  the  fair,  reasonable  yalue  of  his  serrioes  which 
the  defendants  agreed  to  pay. 
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The  4ttfmdanta  admit  that  one  not  a  lioenaad 
real  estate  broker  can  rocorer  hiP  coiapeniation  for 
■•rrioes  rendered  in  affecting  a  sale  or  exchange  of 
real  estate,  provided  he  is  not  engaged  in  business  as 
a  real  estate  broker  generally,  and  proTided,  further, 
that  he  oan  show  a  special  eontraot  between  the  owner 
ef  the  property  and  himeelf ,  corering  such  ooapensation. 
But  the  defendants  olaim  that  the  plaintiff  was  engaged 
ia  business  as  a  real  estate  broker,  and  tluit,  therefore) 
he  cannot  recover,  as  he  is  shown  by  the  evidence  not 
to  have  been  licensed  as  a  broker  as  required  by  the 
ordinances  ef  the  City  ef  Chicago.   The  evidence  on  this 
point  is  not  entirely  clear,  but  after  a  careful  examina- 
tion of  it,  we  are  of  the  opinion  that  it  ie  to  the  effect 
that  the  plaintiff  was  not  engaged  in  business  as  a  real 
estate  broker  at  the  time  of  the  transaction  forming  the 
basis  of  this  suit. 

It  further  seems  to  be  established  by  the 
evidence  tliat  the  plaintiff  was  the  procuring  cause  of  the 
excliange  ef  properties  which  the  defendants  accomplished. 
The  defendants  authorised  him  to  fine  some  one  willing  to 
exchange  city  property  for  their  farm  if  he  could.   He 
found  Collins  H.  Williaios  and  got  the  defendants  in  touch 
with  him  through  his  friends  Rogers  and  Villiams.   The 
plaintiff  is  entitled  to  his  commiBsion,  although  the  de* 
fendants  were  net  actually  introduced  to  the  purchaser  by 
the  plaintiff  but  through  ethers  with  whom  the  plaintiff 
had  commiuiicated.   Rigdon  t.  Mere.  226  111.  382. 

As  far  as  the  amount  of  the  oommission  is  con* 
oerned,  it  seems  olear  from  the  evidence  that,  after  the 
plaintiff  departed  for  Canada,  Rogers  and  Williams  were  act* 
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ing  for  hia,  and  the  promise  of  the  defenAnte  to  pay  a 
eoamlesion  of  $I600«00,  while  made  to  Williams  and  ex- 
pressed  by  the  defendr.nto  as  l)eing  a  oomroieeion  for 
■you  "boye"  •  must  be  regarded  as  a  promise  made  to  the 
plaintiff  through  those  in  whose  hand*  he  had  left  that 
matter.   If  the  plaintiff  has  any  arrangement  with  Rogers 
and  Williams  whereby  he  is  to  share  some  proportion  of 
his  commission  with  them,  that  is  a  matter  with  which 
the  defendants  are  not  concerned.  Poole  Tj,  Jeffery. 
149  111.  App.  381 »  383.   In  ©ur  opinion,  the  premiss 
•f  the  defendants  was  net  a  proiaiss  to  the  plaintiff 
and  ethers  Jointly. 

The  defendants  urge  that  the  plaintiff  having 
filed  a  statement  sf  claim  in  a  previous  suit  in  irtiich 
he  made  oath  that  the  defendants  owed  him  a  commission 
of  five  per  osnt  or  $3150,00,  he  can  not  now  claim  a 
conmiasion  bassA  upon  an  express  promiee  of  #1500.00. 
We  are  of  the  opinion  that  this  point  is  untenable.   It 
may  well  "bo  that  in  bringing  his  first  suit,  the  plain- 
tiff conceived  that  he  had  some  rights  based  upon  his 
preliminary  conversation  with  one  of  the  defendants, 
wherein  he  claims  that  he  was  promised  "a  commission" 
and  if  this  b«  the  case,  that  fact  would  certainly 
not  estop  him  from  ultimately  concluding  that  the 
liability  of  the  defendants,  if  any,  must  be  based 
upon  the  express  agreement  involving  the  coMmission, 
that  the  evidence  shows  was  made  after  his  departure 
for  Canada  with  those  representing  the  plaintiff. 
Neither  does  it  matter  that  in  his  last  amended  state- 
ment of  claim,  the  plaintiff  says  that  his  claim  is  for 
#1500  as  the  fair,  reasonable  valus  of  his  services  which 
the  defendants  agreed  to  pay, while  the  proof  establishes 
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AahaXXtfA^oa  lao<ni  tatf  aXxAV,ipK  0^  Jkaa^^a  mstvi^m^'itib  aiti 
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«  proiaise  \>y  the  defendant*  to  pay  that   specific  sua. 

Finding  n©  error  in  the  record,   the  Judgnent 
of   the  ?:';unioipal   Court  ir  affirmed. 
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CIRCUIT    CCIiRT, 
COOE  flOUHTY. 


MR.    JOSTICi?  THCMSGir  dtllyered  the  opinion  of 


the  court* 


7he  oomplainant,  Roger,  and  the  defencl«;nt, 
0*8lMHi,  with  others,  were  etookholdors  in  the  American 
Hoating  and  Plumbing  Corporation  which  we  ehall  here* 
after  refer  to  as  the  coapanjr.   The  Kovanec  Boiler  Com- 
I>anjr  and  the  Eel logg-Ua okay  Company  were  oreditora  of 
the  company  in  substantial  amounts.   There  was  soao 
question  about  the  company's  solvency.   The  defendant 
undertook  to  put  more  money  into  the  coRQ>any,  and  one 
C.  V.  Eellogg  of  the  Kellogg-kackay  Company  and  one 
B.  F.  Baker,  of  the  Kewanoe  Boiler  Company  undertook 
to  assist  him  in  getting  the  company  onto  a  sound  fin« 
ancial  basis.   With  this  end  in  Tiew,  a  contract  was 
entered  into  between  the  defendant  as  party  of  the  first 
part,  the  complainant  Reger,  Frank  O'Shea  and  John  H. 
PO0SS,  all  sto beholders  in  the  company,  ae  parties  of  the 
sooend  part,  and  Kellogg  and  Baker  as  partiec  sf  the 
third  part.   The  first  paragraph  in  the  body  of  the  con- 
tract provided  "that  all  of  the  parties  of  the  second 
part  saeh  hereby  agrees  to  sell  and  eaoh  will  transfer 
•11  sf  his  capital  stock  of  record  on  the  books  of  the 
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•aid  oorporation  to  the  party  of  the  first  part,"  in 
consideration jtor  which,  the  party  of  the  firet  part, 
the  defendant  here,  undertook  to  pay  the  respective 
parties  of  the  second  part,  oa  or  befere  October  1, 
1916,  a  sum  equal  to  $50.00  per  share  of  said  capital 
stoolc  "less  whatever  amount  now  appears  on  the  books 
of  the  oorporation  tebe  due  to  it  fx*oiB  said  persons 
according  to  the  statement  of  said  account  to  be  fur- 
nished by  said  corporation  as  of  this  date,*  which 
respective  saounts,  the  party  of  the  first  part  as-* 
suaed  and  agreed  to  pay  to  the  company.   By  the  terms 
ef  the  contract,  the  defendant  further  agreed  to  trmns« 
fer  to  Kellogg  and  Baker,  the  parties  ef  the  third  part, 
as  trustees,  two«thirds  of  the  outstanding  stock  of  the 
ooay>any,  which  would  amount  to  four  hundred  shares,  to 
be  held  by  than  as  trustees  "as  security  for  payment 
of  the  indebtedness  of  said  oorporation,  and  for  the 
payment  of  the  purchase  price  of  said  capital  Btock 
to  the  parties  of  the  second  part."  These  are  the 
portions  of  the  contract  which  bear  directly  upon  the 
issues  here  involved. 

The  complainant  Beger  was  the  owner  of 
one  hundred  shares  in  the  company  and  he  perform>^d  his 
obligation  under  the  contract,  by  endorsing  and  deliver- 
ing his  certificates  of  steek  to  the  defendant.   Of  the 
etker  parties  of  the  second  part,  Prank  0*Shea  held  one 
hundred  shares,  fifty  in  his  own  right,  and  fifty  being 
the  property  of  the  defendant,  and  Doose  was  the  owner 
of  one  hundred  shares.  Frank  0*Shea  endorsed  and  de- 
livered his  certificates  of  stock  to  the  defendant,  but 
Seose  never  complied  with  the  provisions  of  the  contract. 
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and  still  remains  the  ovnsr  and  holder  of  his  one  hundred 
shares.   The  eonplalnant  has  nerer   r  oeived  anything 
freii  the  defendant  In  payment  of  his  stock,  and  he,  there-* 
fore,  filed  a  bill  in  equity,  seeking  to  subject  the 
pledged  stock  to  payment  of  the  defendant* e  Indebtedness 
to  him  under  the  lerms  of  ths  contract.   The  hill  prayed 
that  an  aoeount  may  be  taken  and  that  the  defendant  may  be 
deoreed  to  pay  the  complainant  vhaterer  may  appear  to  be 
due  of  the  purchase  price  of  the  stock  In  question,  with 
Interest  from  October  1,  1915,  and  that  la  default  of 
payment,  the  pledged  stock  may  be  sold  and  the  complain- 
ant  paid  out  of  the  proceeds  of  such  sale. 

After  a  hearing,  a  decree  was  entered  in  accord* 
anee  with  the  prayer  of  the  bill,  finding  that  the  defend* 
ant,  by  the  terms  of  the  contract,  had  assumed  and  agreed 
to  pay  the  company  the  amount  of  the  indebtedness  of  the 
complainant  then  appearing  upon  the  bookn  of  tlie  coiapany, 
which  was  found  to  be  $922.33,  and  that  he  had  agreed  to 
pay  the  sum  of  $5,000.00  less  that  amount  or  #4,077.17 
to  the  complainant  on  or  before  October  1,  1915.   The 
deoree  further  found  that  no  part  of  this  amount  had  been 
paid  although  th<f^  complainant  had  transferred  his  stock 
as  agreed.   The  decree  furth<?r  found  that  the  one  hundred 
sharec  of  stock  which  were  transferred  to  the  defendant 
by  the  complainant  came  Into  possession  of  Kellogg,  the 
trustee,  and  further,  that  there  was  due  and  owing  the 
eompliainant  from  the  defendant,  the  sum  of  $4,389.69, 
and  by  the  terms  of  the  decree,  Kellogg  was  appointed 
reoelrer  for  the  said  one  hundred  ehares  of  etook  which 
the  defend;:jit  was  direeted  to  turn  over  to  him  forthwith, 
and  it  was  further  proTlded  that  if  the  defendant  did  not 
pay  the  amount  found  to  be  due  from  him  to  the  complainant, 
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vlthin  twenty  d»y,  th«  ree«lTer  should  proceed  to  sell 
the  stock  and  that  out  of  the  proceeds  of  the  eale,  the 
reoelTer  should  pay  the  complainant  the  amount  so  found 
to  be  due.  From  this  decree,  the  defendant  has  appealed. 
Both  Hellogg  and  Baker  were  mrtde  parties  defendant  and 
appeared  In  the  trial  court,  but  they  hare  not  folloivedi 
the  case  here. 

The  defendant  eontende  that  the  contract  by  its 
terms  was  insufficient  to  authoris*  a  sale  of  the  stock 
at  the  instance  of  the  complainant  alone.   It  is  true  that 
the  purpose  of  the  contract  and  the  pledge  of  the  stock 
vhich  it  involTed,  was  for  the  benefit  not  only  of  the 
oomplainant,  but  also  of  Doose  and  Frank  O'i^hea,  and  also 
of  the  creditors,  Kewanee  Boiler  Company  and  Kellogg^Iiackay 
Company,  but  the  complainant  had  the  right  to  aVail  him» 
self  of  its  benefits  whether  the  others  ohose  to  or  not. 
As  to  the  three  parties  of  the  second  part,  Keger,  the 
complainant,  Frank  0*&h«a  and  i^oose,  the  contract  is  not 
Joint,  as  contended  by  the  defendant,  but  is  several.  By 
the  terms  of  the  contract,  each  agrees  to  sell  and  trans-* 
fsr  his  stock  to  the  defendant.   The  interpretation  con- 
tended for  by  the  defendant,  would  be  correot  if  the  ooa- 
tract  provided  that  all  the  parties  of  the  second  part 
agreed  thateaoh  and  every  one  of  them  would  sell  and  trans- 
fer their  stock,  but  that  it  not  the  wording  of  the  con- 
traot*  As  between  these  three  parties  of  the  seeond  part 
in  this  oontraot,  thf^re  are  no  mutual  obligations,  but  the 
contract  gives  eaoh  of  then  severally,  certain  rights  and 
aay  one  of  thea  may  file  a  bill  to  endeavor  to  get  such 
rights,  independent  of  any  action  either  of  the  others 
■ay  or  May  not  take.   It  further  appears  that  of  the  two 
parties  of  the  second  part  other  than  the  complainant, 
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Jr&rk   0*8ht«,  has  entered  his  app«aTana«  and  irritt«n 
consent  to  the  entering  of  the  decree  herein,  and  Boose 
has  never  turned  over  hie  stook  as  agreed  hy  him  in  the 
contract,  and  therefore,  no  rights  have  accrued  to  him 
UBder  the  contract.  As  to  the  tvo  creditors  named,  the 
reeerd  shows  their  indebtedness  has  lueen  put  in  the  form 
of  notes,  all  of  vhieh  have  been  renewed  one  or  more  times 
as  they  became  due.   Thus  the  complainant  has  a  priority 
•rer  them  as  to  the  pledged  stock  and  they  bear  the  rel»» 
tion  of  first  and  subsequent  mortgagees,  reBpectively. 
Schult*  v,,  Plankington  Bank,  141  111,  116,  122,  and  oases 
there  cited;  Chandler  ▼.  0*Keil^.  62  111.  App.  418, 

Vhat  we  have  said,  disposes  sf  the  defendant* e 
further  objection  that  the  complainant  has  omitted  nec- 
essary parti ee.   The  contract  being  several  as  to  the 
three  parties  of  the  seooj^d  part  and  each  having  hie  res* 
peotive  rights  under  the  terms  of  the  contract,  any  one 
ef  them  may  file  such  a  bill  as  thie  complainant  has  filed 
without  Joining  the  others  as  parties.   Although  it  might 
be  contended  that  any  party  of  the  second  part  to  this  con* 
tr««t,  who  filed  a  bill,  might  have  to  bring  in  as  parties, 
the  ether  parties  of  the  second  part,  who  had  turned  their 
stock  over  to  the  party  of  the  first  part,  as  provided  by 
the  terms  of  the  contract,  this  could  not  extend  to  any 
party  of  the  second  part  who  had  not  so  turned  over  hia  stock, 
and  who,  therefore,  had  never  acquired  any  rights  under  the 
contract  as  against  the  trust  stock.   Doooe  was,  therefore, 
not  a  necessary  party.   If  he  had  acquired  an  interest  in 
the  trust  stook  by  transferring  his  etock  to  the  defendant, 
he  might  be  said  to  be  a  necessary  party.  But  as  he  has  ner»r 
dene  ss  and  still  remains  the  owner  and  holder  of  his  stock. 
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loM   io  wholly  without  any  interest  in  the  truat  property 
her*  Bought  to  be  reached  for  the  purposes  of  the  trust 
and  on*  in  such  a  position  in   neTsr  a  neoessary  party. 
22  Bne.  PI.  *  Pr.  122.  Vrank  0*Sh«a,  who  did  turn  orer 
his  stoak,  has  filed  his  appearance  and  hit;  consent  in 
writing  to  the  entering  of  the  decree.  The  creditors 
w«  hare  referred  to  were  not  necessary  parties,  for  their 
inouahran oes  or  claims  against  the  pledged  stock,  were 
Juaier  to  that  of  the  complainant.  Gh&ndl eir   t^.  O'Meill.  62 
111.  App.  418. 

The  defendant  contends  further  that  the  evidence 
does  not  establish  the  fact  that  the  stock  which  was  to  be 
delivered  to  the  trustees,  was  in  fact  '  delivered  as  the 
decree  finds.  We  have  carefully  examined  the  evidence,  and 
believe  that  it  warrants  the  finding  of  the  chancellor  to 
the  effeot  that  the  one  hundred  shares^  of  stock  turned  ever 
by  the  ooliplainant  to  the  defendant  reached  the  possession 
of  Kellpgg,  one  of  the  trustees. 

It  also  seems  dear  that  the  one  hundred  shares 
of  stock  turned  over  to  the  defendant  by  Frank  0*&hea  also 
reached  Cellogg's  posseneion.  All  of  this  stock  later 
left  his  possession  (at  whose  instance  is  not  olear  froM 
the  reeerd)  and  eaae  into  possession  of  the  company.  The 
other  two  hundred  shares  of  stock  which  the  defendant 
agreed  to  tiirn  over  to  the  trustees  by  the  terms  of  the 
oontraet,  never  were  turned  over  to  them.   This,  however, 
ic  not  nat^rial,  as  the  only  stock  affected  by  the  decree 
entered  by  the  ohanoellor,  is  the  one  hundred  shares  turned 
ever  by  the  complainant,  and  which,  we  believe,  the  evidence 
shows  eaHie  into  posseBsion  of  one  of  the  trustees. 
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Th«  defendant  sought  to  introduce  evidence  to 
support  his  contention  that  there  was  a  large  indebtedness 
due  the  oofflpany  from  the  complainant  which  was  in  excess 
of  the  sum  he  had agreed  to  pay  the  complainant  for  his 
stock,  but  the  chancellor  sustained  objections  to  this 
evidence,  and  these  rulings  are  assigned  as  error.   In 
our  opinion,  the  rulings  were  proper.   The  contract  pro* 
Tldad  that  the  defendant  was  to  pay  to  the  oompany  "the 
present  individual  indebtedness  of  eaeh  of  the  parties 
of  the  second  part  now  appearing  upon  the  books  of  the 
said  corporation,"  and  by  the  terms  of  the  contract,  ht 
undertook  to  pay  the  complainant  in  oon8id<^ration  for  his 
stock »  the  sum  of  i|5,000.00  "lese  whatever  amount  no^ 
appears  upon  the  books  of  the  corporation  to  be  due  it  from 
said  persons  ( compXadLnarlfc}  according  to  the  statement  of 
said  account  to  be  furnished  by  said  corporation  as  of 
this  date."  The  evidence  establishes  that  a  statement  of 
aocovmt,  subsequently  furnished  by  the  corporation,  showed 
that  the  books  of  the  oompany  indicated  an  indebtedness 
to  It  from  the  complainant,  as  of  the  date  of  the  contract » 
amounting  to  #9as«83.   There  was  also  eviaence  to  the  effect 
that,  at  the  time  the  contract  in  question  was  drafted  and 
executed  by  the  parties,  it  was  suggested  by  some  one 
present  that  in  place  of  the  provisions  quAted  above  it 
would  be  better  to  have  the  contract  recite  the  amounts 
of  the  indebtedness  of  the  various  parties  of  the  second 
part  to  the  oompany  and  John  J.  0*&hea,  the  defendant,  was 
asked  what  the  indebtedness  of  the  complainant  Reger,  to 
the  company  amounted  to  ^nd  that  0*Shea  replied  that  he 
thought  it  was  #886.  and  some  cents,  but  that  he  did  not 
know  exactly  what  it  was.   He  objected,  however,  to  the 
suggestion  that  the  contract  set  forth  the  sxaot  amount 
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•f  the  ind(>>btedn««B  but  insi«t*d  that  It  contain  the 
proTitlone  as  abort  quoted.   The  atataaent  of  the 
eei^plainant*B  aooount  with  the  eonpanjr  which  was  ulti* 
aately  furnished,  as  prorideo   by  the  oontract,  and  vrhich 
was  introduced  in  evidfrnoe  as  coaplainant'e  exhibit  2, 
iBdleatftd  an  indebtedness  of  $806.83  to  which  was  added 
an  item  of  |36^  bein^g  an  error  in  the  credit  of  some  rent, 
which  was  adjusted  between  the  parties  after  thin  contract 
was  entered  into,  making  the  eozaplainant' r  total  indebted- 
Bess  to  the  ooapany  $922.83.   Any  evidence  offered  to 
proTe  that  the  complainant's  indebtedness  was  in  effect 
something  other  than  the  books  of  the  company  showed,  was 
inadmissible,  in  riow  of  the  proTiaions  of  the  contract 
referred  to. 

Finding  no  error  in  the  record,  the  decree  of 
the  Circuit  Oourt  is  affirmed. 


Awnvsam, 
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HKLEB  IttCPTiiR,  Adminlotratrix/  r\  }t    c%    t^      a        t'*  i2  C% 

•  f  the  %tate  of  Mont{;om«ry  §    Jj)\    A     \      \       t)00 

'%  I  )    APPEAL  yROM 

\*  I       )    CIHCUIT  COURT, 

ADAMS   XXFRJBSnl 
A  oorporatio^ 


OCattPAKY, 


COOK  GCUBTY, 


•11 ant. 


MR,  JU£iTXa&  THCMSOir  d«liT«r«d  the  opinion  of 
the  oourt* 

In  this  castt  H«X«n  Hooper,  hereinafter  referred 
to  at  the  plaintiff  recorered  a  judgment  against  the 
Adams  KxpresB  Go,,  hereinafter  referred  to  as  the  defend* 
ant  for  the  ou»  of  $2500,00  after  a  verdict  "by  a  jury 
finding  the  defendant  guilty  of  negligence  resulting 
In  injiiriee  to  her  husband,  Montgomery  0.  Hooper  vhleh 
oauted  hie  death.  From  that  judgment  the  defendant 
has  appealed,  oontending  that  the  verdict  and  judgznent 
are  contrary  to  the  manifest  weight  of  the  evidence  in 
that  It  established  that  the  deceased  was  guilty  of  oon* 
tribtttory  negligence  at  ths  time  of  receiving  hie  injuries 
and  also  that  there  was  no  negligence  on  the  part  of  the 
defendant's  servant. 

A  wagon  belonging  to  the  defendant  and  driven 
by  one  of  its  servants  was  going  west  in  kadi eon  street 
about  six  o'olook  in  the  evening.  Upon  reaching  Fifth 
avenue  (now  Wells  street)  thie  vehicle  was  halted  by  the 
passing  of  the  north  and  south  traffic  at  that  inter* 
ssetlon. 


Vhsn  the  sroesing  policeman  blew  his  whistle 
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halting  the  north  and  aouth  traffic  and  eignaling  th« 
•ast  and  vest  traffic  tc  proeeed  the  defendant**  eer- 
▼ant  started  up  his  horse  and  proceeded  across  Fifth 
arenue  in  a  westerly  direction.   He  seerae  to  have  been 
driring  in  the  vest  liound  oar  traok  or  nearly  so. 

While  the  east  and  west  traffic  had  been 
halted  the  deceased  and  a  ooaipanion  had  approaohed  the 
intersection  froia  the  west  walking  along  the  eouth 
side  of  Madison  street;  upon  retaching  a  point  at  or 
near  the  southwest  corner  of  the  intersection  the  de- 
ceased and  hin   ooB^anion  turned  north  and  walked  in  a 
general  northerly  direction  toward  the  northwest  corner 
of  the  intersection.   In  doing  thi8  they  passed  iiamed- 
lately  in  front  of  an  east  bound  street  ear  and  behind 
a  wagon  both  of  which  were  halted  in  the  east  bound 
oar  track,  the  wa(^on  in  question  being  the  first  Tehicle 
in  the  east  bound  line  which  was  halted  by  the  paseing 
of  the  north  and  south  bound  traffic  in  i'ifth  avenue. 

As  the  deceased  and  hi0  companion  emerged  froa 
between  the  street  car  and  the  wagon  and  stepped  out 
toward  the  west  bound  car  track  the  horse  and  wagon  driven 
by  the  defendant's  servant  bore  down  upon  them. 

The  testiinony  seems  to  establish  that  both  men 
juMpad  in  a  northerly  direction  to  eseape  being  struck 
and  as  they  did  so  the  wagon  driver  testified  that  he 
shouted  a  warning  and  endeavored  to  pull  in  his  horse 
and  stop  hict  veliide.  Before  he  could  do  so,  however, 
the  north  shaft  struck  the  companion  of  the  deceased, 
who  was  a  witness  at  the  trial*  and  knocked  him  over 
on  to  the  sidewalk  and  the  deoeased  was  also  knocked 
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down  and  run   OT«r,  receiring  injuries  from  whloh  he 
shortly  died. 

There  Is  oonsiuerable  disorepanoy  in  the 
teetioiony  of  t>« witnesses  as  to  the  speed  of  the 
express  wa^on.   .t^ithout  detailing  the  OTidenor  further^ 
it  is  iuffioient  to  say  that  there  was  evidenoe  in  the 
record  from  which  the  Jury  aight  properly  find  that 
the  wagon  was  proceeding  at  a  rate  of  speed  which 
atoounted  to  negligence  under  thf?  oircumstanoes  and 
there  is  also  eyidenoe  in  the  record  from  which  the 
Jury  might  properly  find  that  in  crossing  the  street 
as  he  did,  and  under  all  the  oiroimstances  present 
at  the  tia««  the  deceased  was  not  guilty  of  contri- 
butory negligence.   There  being  sufficient  eyidenoe 
in  the  record  to  Justify  the  rerdict  of  the  Jury 
on  both  of  these  points  it  should  not  be  disturbed 
and  the  trial  court  did  not  err   in  entering  this  Judg* 
aent  upon  it*   The  Judgnent  of  tlie  Circuit  Court  will 
therefore  be  affirmed. 


#«fit  baVi  xl-nqviq,  td^tm  T^i  '^^  tin  him  aott  b%ov*t 
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HXUQI  HOOPKR*  Adminletratrix 
Of  th«  Kstate  of  MontffOisiery 
C.   H6ep*r,  X>«ott*«ed, 

AppeHe«, 


▼». 


APPEAL  Ffwai 

CiaOUIT  CCliHT, 


A  oerporation,  )  COOK  GCUSTY, 

Appellant.   ) 


MX.   JUSTIOB  THOItSOlf  <lellT«red  th«  opinion  of 
th«  oourt. 

In  this   cft««  H«X«tt  Hooper,  hereinafter  referred 
to  as  the  plaintiff  reooTered  a  judgment  against   the 
Adams  }Jxpreas  Co* »  hereinafter  referred   to   as  the  defend* 
ant  for  the  mm  of  $2500, CC  after  a  rerdiet  hy  a  jury 
finding  the  defendant  guilty  of  negligenoe  reeulting 
in  injuries  to  her  husband,  Montgomery  C.  Hooper  whioh 
oauoed  his  death.     From  that  judgment   th9   ti«*fendsint 
hat  appealed,   eontending  that  the  Tordlot  and  Judipnent 
are  aontrary  to   tlie  trtanifest  weight  of   the  eridenoe  in 
that  it  estahlished  that   the  deoeaood  vas  guilty  of  oon* 
trihutory  negligenoe  at   the  time  of  reoeiTing  his  injuries 
and  aleo   that   there  was  no  negligenoe  on  the  part  of   the 
deirendant*8  oorrant. 

A  WftgOB  belonging  to   the  defendant  and  drifen 
lay  one  of  its  serTants  was  going  wost  in  Madison  street 
aliout  Bix  o'clock  in  the  evening*     Upon  reaOiing  Fifth 
avenue  (now  'jToHs  street)   this  vehicle  was  halted  by  the 
passing  of  the  north  and  south  traffic  at  that  inter- 
section. 

When   the  oroeaing  polieeoan  blew  hio  whistle 
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halting  the  north  and  south  traffic  and  aignaling  the 
•aat  and  vest  traffic  td  proo^tA   the  defendant *•  aero 
rant  started  up  hie  horse  and  proeeeded  aoroas  Fifth 
aTenue  in  a  veaterly  direction.   He  t««ie  te  have  been 
dririnf  in  the  west  l>ound  oar  traoJc  er  nearly  so. 

While  the  east  and  vest  traffic  had  been 
halted  the  deceased  and  a  companion  had  appz>ORohed  the 
iBterseotion  fron  the  west  walking  along  the  south 
side  of  iiSadison  street;  upon  reaching  a  point  at  or 
near  the  southwest  corner  of  the  intersection  thr  de- 
ceased and  iiie  companion  turned  north  and  walked  in  a 
general  northerly  direction  toward  the  northwest  oorner 
of  the  int(?rseotlon.   In  doing  this  they  passed  iamed* 
lately  in  front  of  an  east  boimd  street  car  and  behind 
a  wagon  both  of  which  were  halted  in  the  east  bound 
oar  track,  the  wagon  in  question  being  the  first  rehicle 
in  the  east  bound  line  which  wan  halted  by  the  passing 
of  the  north  and  south  bound  traffic  in  Fifth  ayenue. 

As  the  deceased  and  }Ub  companion  emerged  froa 
between  the  streot  oar  and  the  wa^^on  md  stepped  out 
toward  the  vest  boxinci  car  track  the  horse  and  wa^n  driven 
by  the  def«?nUant*s  servant  bore  down  upon  them. 

The  testlrnony  seems  to  establish  that  beth  ami 
juapdd  in  a  northerly  direction  to  esoape  being  struck 
and  as  they  did  so  the  wagon  driver  testified  that  he 
shouted  a  warning  and  endeavored  to  pull  in  his  horse 
and  stop  his  vehicle.  Before  he  could  do  so,  however, 
the  north  shaft  o truck  the  companion  of  the  deceased, 
whe  was  a  witness  at  the  trial,  and  knocked  him  over 
on  to  the  sidewalk  and  the  deeeaaed  was  also  knocked 
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down  and  run  ovur,  receiving  injuriee  from  whioh  h* 
shortly  died. 

Thoro  io  ooneiuerable  dieorcpancy  in  th« 
teetincny  of  thrvltnosBeo  ae  to  the  tpood  of  tho 
•xpreos  wa^n.   Without  detailing  the  eTidf»no<-  furthf>r^ 
it  la  t'uffiolent  to  say  that  there  was  evidence  in  the 
record  from  whioh  the  Jury  might  properly  find  that 
the  wagon  was  proceeding  at  a  rate  of  speed  whidh 
aaounted  to  negligenoe  under  the  Qireumetanoee  and 
there  is  also  evidence  in  the  record  frora  wMoh  the 
jury  might  properly  find  that  in  oroeeinfi  the  street 
as  he  did*  and  under  all  the  olrouaatanosa  present 
at  the  tins,  the  deeeased  was  not  guilty  of  aontri- 
huto ry  negligence.  There  being  auffioient  evidence 
la  the  record  to  justify  the  verdiot  of  the  jury 
on  hoth  of  these  points  it  should  not  be  disturbed 
and  the  trial  court  did  not  trr   in  ent<»rlng  this  judg* 
ment  upon  it.   The  judgment  of  the  Circuit  Court  will 
therefore  be  affimed. 
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^fcfeRCs.ati>  lb€le«  (here Ins. ft tr  r«r«srir?J   to  &U  tfcc  »ppeiI«fiV)« 
fr«R  6  A(rcre€  s«ttl&i(c  &»i4e  a  redes£pti(^  juatlc  by  hla  froK  » 
BjMiii>r'&  talc  in  &  forcelsiiurc  prn^^e^i.-jg  oadltrr  «   truftt  &9«A 

c:«eca»«4.     lk«  rlj5ht  9f  r*!5«^»ptioE  ?»^6  Aaserte'i  by  appellant 
ej  &  Jttd£««c.l  fir«diter  of  th«  said  ferej  jr.   Foiti,  hi»  broth«r, 
<NI  a  note  far  ^t,OCC,0C  alleged  to  1  av«  bc«n  signed  by  the 
•aid  Percy  J.  7ordi  as  maker,   shortly  before  bis  death « 

Tbe  traaucript  of  the   rccerd   ftled  hereto  contaiaa 
the  eriglnal  deposition   of  appcll«uQt  w!  ieh  wn»  filid   In  the 
trial   ccart.     'JThla  fact  la  brought   t©   our  attention  by  cfflinsel 
for  a^ipellee  in  their  brief,   and   it   ie   coatcnded   that  Inasva^h 
as  a  deposition  filed  la  a  ehaucery  ease  beeoaws  part  ef  th« 
reeerd  «nd  a  court  of  rerie'w  nay  consider   smly  a  transcript  of 
the  record,    the  aald  deposition  nstst  be  here  excludoH  fron 
e<m£ideratioR  and  the  deeree  affiswed.     Counsel  for  apiellaat 
hare  aBtde  a  counter  motion  in  this   eourt,    supported  by  proper 
affidaTit,    to  detach  froa  the  record  the  orig^laal  deposition 
bereiaaboTe  referred  to  and  to  substitute  in  liew   thereof  a 
transcript  duly  certified  by  the  clerk  of  the   trial  coturt. 
Coaaideration  of  these  motiona  ims  reserved  to  the  hearing. 
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It  appeaTB   that  i»»peli«nt»»  |>r*i«o4pe  dlr<»ct«d  tb« 
cl«rk  of   the  eireuit   court   to   incernorate  in   the  record  a 
tranocrlrt   *»f   the  depo»i.tlmt  in  cfuastion,    Anrt  that  the   clerk 
«rr«S90U8ly  inoorporat«(i   the  ari^.ia&I  (iepeaitiora   iii>t«Ad. 
A;»i»«llant*i»  motion  to  detaeh  the   said   criminal   deposition  trnm 
the  record  ixnd   lo  aubstituie  in  lioa  thereof   rx  duly  certified 
trrinscript,   may  he  regaried  a^  boinic  in   effect  a  atotioa  suggesting 
diaimation  of  the  record  and  aeking  laave  to  sunnly  the  deficiency. 
this  he  would  have   the  undoubted   ri^^t    to  do.     Thoisas  ▼.   .fi*Briwi 
LuabQr  Go».    185   111.    574. 

Tho  ronmininiR  queetlnn  hera  pr«f>(snted   for  detersinatien 
relntft«i   to  the  sufficiency  of  the  evid«^u«  to  supnort  the  d«eroe. 

It  Hpp99TB  th&t  lor  ttpwardo  of  four  yoars  prior  to  the 
death  of  tho  aforesaid  JPerey  i»  F'erd,   axipelloe  h»A  been  llTlng 
separetit  and   npart  froa  hi*  without  f.iult  «i  her  part;      that  on 
July  17,   1913»   a  deereo  w»«  entered  la  the  circuit  ecnirt  of  Cook 
County,   whereby  ooo^lainant  was  granted  eoparate  B»iBtenanoe  and, 
masan^  other  things,    the  right  to  occupy  the  prealses  here  ia  coatrQ- 
▼eri^,    subject  to  tlw   aforesaid  incumbranea.      On  a|»peal  this  decree 
was   affirmed  by  the  Appellate  court,   and  a  further  reriew  thereof 
denied  by  the  Sttjpr«»M  court  on  petition  for  certlerari;      th^it  an 
appeal  was  also  prosecuted  to  this  ecurt  fret?;  an  order  requiring 
the  o^id  Percy  3,   ?ord  to  pay   coos^lainant   tfoiporary  alimony  pending 
disposition   of   the   first  appeal,    which   said   orrietr  was   likewise 
affirmed. 

It  further  appeaurs  froa  the  testiaony  of  several  wit- 
nesses  {gT  vsdiose  credibility  the  efaanc«»llor  vras   in  a  better 
position  to  judge  than  we)    th&t  the  said  Perey  J.  Ford  had,    on 
BeTer;»l   occasions  at;  ted   th?/t  he  would  arrange  his  aff!«.l^>8   so 
that  his  wife   (appellee)  would   not   share   ia  his  estate,    ia  the 
event   of  hi»   d«Hth;      that  he  assigned  his  life   insurance  to 
appellant,    and   that  he  died    on   January   21,    X917,    learing  about 
^ACG   in  rteraenAl  nrooertT. 


Bee«ii?j«»  ©1*  the  eTuaiT«  and  rsu^u  character  of 
nppell«*it*o   toatiaony,    it    iu   difficult   tc   cldctt^nsino  what,    if 
anything,    ferueA  the  betnis  anU   cooai^eraiicm  of  th<^  not*  imd 
Jtidgtiffnt  Wi  on  wnldhi  h«?  predicated  hiu  ri^ht   to  receeai  i>M 
e5for«jes.id  pr«^iri«os.     The  uh«scuXle>r,    in   o«tilr.fi:  tt^iiv  the 
Buia   rf!:«fiiapti«n,    w;  »   ftitSeiiily  ©f  the  opinion   th«jt  the 
^ttcgs'.eBt  xip^fi  which  appellant's  rli^Jii  v«8  b&aed,  wnn  vithmt 
t!d&&lder£.ti&a  »(kd  thtr^fGrc'  iaff«:llds      sad  trttv  »  Q^t^ful 
•Juubinaticn  «f    the   rweerdi,   *c   ere  cleerly  of  the   'spinlen 
th&t  his    flAdiag  vat  .umi^ly  varra^itcd. 

Accordinc^ly  the  aeere«  rtli  h*  afflnaed. 

ArfXS3if;B. 
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APPEAL  i!H.QIiL 


\ 


MAX  LJCHUCJHARi/T   ei  al.,^ 


OP   CUiCAGO, 


In  this  &\iVi  brouglit  on  a  promissory  aote  payable 
on  deiB&nd  to  plaintiff's  order  for  |125C,    d&ted  Joauary  23, 
1907,    ag&inet  Max  Schuchardt,    the  loaker,    and  ai»  wile, 
J^ieda,   an   endorser,    tlae  verdict  and  judgment  were  for 
defendants. 

Their  affidaTit  of  defense  pleaded  in  eifeot  an 
original  consideration  of  the  note  and  a  conteitcporaneous 
agreeinent  that  payment  thereof  vras  to  te  im.de  conditional, 
and  it   la  ax-gued  hy  appellees   that  such  defense  and  the 
proof  adduced  in  support  thereof  show  a  failure  of  con- 
sideration* 

The  affidaTit  sets  forth  with  unnecessary  and 
irrelerant  detail  the  ait ire  transaction  and  a  parol 
agreement,    the  substance  of  which  is  &b  follows:     That 
on  the  date  of  the  note  appellant  purchased  at  the  price 
of  $1250,    5000  shares   of  the  treasury   stock  of   the  Hegina 
Miaing  &  Milling  Co.,    though  said  ii&x.  Bchuchardt,    its 
agent,  who  at  the  same  time  personally  agreed  to  repurchase 
the  stock  or  cause  it  to  be  repurchased  at  thsi  same  price, 
proTided  it  did  not   thereafter  pay  a  dividend,   and  that  said 
note  was  given  merely  aa   evidence  of   that  agreeni«nt;     but 
in   case  of  a  dividend  or  such  repurchase  the  note  was  to 
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be  aurrendfcreci  end  cajacelled;      and  that   such  wtc   the  mearJ-cg 
of  the  word*   "This  note   is  given  to   secure   6000  chares   of 
Reglna  etock,"   which   ap;:.  e&j;-   on  the  f&ce   of   the  note  helow 
the  isaker's  sig^iature;      and  that  tvirc  diyidenda  were  paid 
within  a   aho.rt  time  afterwards,    and  that  thereafter  Max 
Schuchardt   deTnandwd  "back  the  not®,    and  appell&aat  refused 
to  re'oara   it. 

aridence  ^«as  recei^id   in   support   of   thie 
defense  ov>ir  plaintifr'a   objection  that  the  note  hy   its 
tersM  was  payalole  a,"baolutely,    ail    that  parol   ^;Tii«nsti  of 
th'?  a?.leged   contea^or-meiua  ajr9e:iis>it   that  payaaant  'vas 
eontisgent  upon  the  hap;)6nini;   of  future   STsnts,    far  lid  the 
terms  of   the  note,    smd  ';»-;,s   thfirsfors,    und'?r  ^he  ^eij    liv.owa. 
general  rule,   not  adaiSGible.     But  appellee  urges   tha-t 
such  evidence   oomes  wit>iin  the  exception  of   zh&  f<;enoral 
rule  on  two  grounds,    (l)    b  2cs.ua e   it   8hO;«t3   a  failure   of 
oonsid«»r«iion,    'Uid   {Z)   "oec-^uae   -^h"  rsoit-al   is   explainable 
as  hein^  an  ai^niguoue  cr   incoioniete  stateraern    c/t   the  actual 
contract . 

Neither  poaxtion  is  tenahle.     ifeither  the  plead- 
ing nor  the    ovidenoo  showed   a  failure   of   oonsid'aritirsri,    bui; 
merely  that  t*ie  note  whb  payj-Aile   or.   con".iT,io.n,    contrary  to 
its  express   terras,    and,    as   a  n*goiialsle   injtru.ment,    it  -f^aa 
cosmlete  and  not   qualified  or  rendered  conditional  or  un- 
certain,   either  a?,   to   r.he  time   of  p\y:ri-£i%  or   the    .'ium  to  he 
paid,    by  a  mere  reference   on    its  f -.c      lo   the   trr^-naactioa 
out   of  which  it  arose.      It   ie  expressly  provided  "by  the 
legotialJle  Inetniment  Act,    that  an  unquslifled  .crosiiee  to 
pay  is  unconditional   "though  coupled  with  *  »  ♦  a  reference 
to  the  transaction  which  gives  rise  tc  the   inetrtraent," 
Ch.    98,    Sec.   5,    J.  &  A.   Ann.   State,  par.  76  i2.    {ilcc  clsso 
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Slegel    et   al.   v.    Ch.  7r,   i^av.  3k.,    131   111,    ii69;      Rldgely 
B£.a^  V.  Pat  teg,   et  al.,    109  id.   479;      lecktitrffm  7>  lCr>:u^. 
125   III.   App.    ?76.) 

Thtre   is  c,  ."lear     distinction  "bet^/ften  o,  3i';ira 
agrecsTcnt  for  a   conditional  paynent,    t-iiii  uoey  not  rijiaie 
to  the   cr.iginal    considtij-ation,    aud  f c  cte   teiidiiic^  to  ahow 
t  failure  cf   cort  si  deration.     Tlie  nofenfie  n^i^c  i'.>cogni;;5e3 
tfcrt   there  w£.£   an   original   consideration  tor   the  nots, 
and   ie  nc tiding  mora  tlian  a   claim  ^.hat  "by  oral  ai^reement 
("?!i?ich  ^srgBl  in   the  Tjrittea  agrtemerit)     trie  riol.s  contrary 
to   its  tfjriaa  t&b  tn  "be  p«.id  only  upon   ?,'.  contingi-ncy .     In 
this  reelect   the   c-rsa  ia  not    differefit   .from  Schultz  t« 
Ijfey^r,    181    111.    \pp.    335,    receutl/    <ceided   ay  as,    suid    ih& 
cr.aes   there   cited. 

Appellee' B   con'; tint ior.    chat   aoaris    of    Ihe    earlier 
oaesn  'bearing   on   this   nutject  w^ns   '^Vrir.-^ulftdi  by   Gr^^-t 
iSegt^rn  ..Ins.    Co  ♦  v.  Hoes.    SO   II'..  2'>'?,,    is   h  ."lifftvppr'^hanaion, 
that   ease  'aerel^r  hold,ing  th^./t  the  ga^ier'-vl  3:'ule  Ic.ii  .iown   in 
harm  y,   Uharp^,    '.'i  Ucam.    506,    has  ne  upvli cation  to  tho 
dfjfonae   of   a  went  or  failure   of  consideration.      I'ut  the 
evidence  hei^e  dii  .:ot   show  a  fiLilic^e   of    (!i:ui  si  deration.      It. 
nhowGd  that   the   original   oonsiri  t»rati -»i  wtvlch  }!f.r  never  ■ 

failed,    tha-t    induced  apjellnnt    Lo  'iuy  m\^  jf^  for   the  etoek, 
•^ac  not   the  dslivory  of   the  .stoi.}'-  iJon^  hut  .  ;.«c   o/  said 
note,     /''nd,    on   the  other  hand,    tho  consid '»rt'i.  ion   inducing 
the   oxecution    of   the  nr;te  'Pf.s   to  £;6t  g.ppel]ant  to   tfckc  tird 
pf.y  for  the    rjtock  wnich  T'.vx  Schu'hr.rdt,    .-.b  .-•ijetit    or    oiher- 
viso,    wt;s  menif --.stly   iEterested   in    ticlling.     lh(^Be  tccta 
wero  not   changed  hy  the  fact   thr,   Btock  paid  a  di"'idcnd. 
>Teither  porty  wns   to  do  rn  receive  anything  addition£.l  as 
a  pert  of  the   origical  ccnf^idcraticn,    aK  wae   the  feet   in 
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the  >3eTerfl   ct;se;i   ni%(^'\  liy  appellee  wh^jre  p.-irol  evidence 
was  held  aaiaiaai"hl&.      ^Ssv")  Hill  t,  .•^dyra.    19   111.   162; 
I^orgrm  7.  IV,ll.--;ns'uein.    '^7    Id.    31;      great  Western   Inj|.  _Co,  v 
Hec3.    .':9   Id,    ':.7;2;      .Tonc-^  y,  Buffum.    50  id.   377;      Manr. 
V.   3ik'/3g--.    ''  ■>    111.    :5f^5,)        ?,'e  sre  nlj.io   cited  to    :>tr>us  ▼. 
Citi^exia  Ban\.    ^Tvi  i-j„  iBfi,   tiut  tho   controlling  f^atjre 
»f   that   caae   id   th'/i    vh.^   oviienca  jjhowad   :a  total   7.'5nt   of 
eon si derail  on. 

As   ras    said  la   ranny  t,  0y8°,7t?'    ^'S   H- •   237, 
the   question   is:      "Hid  the  evidence  offered   in  this 
in&t&Ace  go   to   l;'2.p-s<.'C.h   t^e   conaif -raticn  of  the  nots,    or 
to  vfcry   its   teXiiiB^      If  the  forxcr,    It    cti,';i:it  tc  have  been 
adfiiit;  cd;      if    tnc   letter,    it   vsr.s  prcarly  excl'j  ••r^d."      :\w'3 
what  \.;..c  alao   -cs.io   r.ppli*i?   to   ^,his   c:-:se;      "'Th'.*   effect   of 
the  ptas^^l   ■:7iG.i..ncc  vcif-  to   nho^r  tl?-?t   the  r«te,    alth'-juh 
aba -'lute   in   its   ttriis,    -.«!>.s   in  fact   conditl  wrI," 

Cthor   c"-oer^  gpi-lying  the   sene  rule  sr"-  F^l^i^w 
v«  3a8ii>cl.:.    IL   id,    5';      vry  v.   .Blnclcntcne.    51   id,    ^78; 
liarris   v  .   .jal"bruith.    A'6   id .   'dOQ',      Wr.c^Ycr  _v .  Jjieis^   85 
**•   ^^^i      UiUiarjTi    V,   Tolffiy.r.,    l"^?    Ill,    258.      Other   cpp.e« 
Of    Lhii  .Sapreme   Court   tncV  this    cnv.rt  Blight  he   cited,   but  th« 
chief  difficulty,    as   said  hy  VJr .   Juatice  Tnimhull   in  the 
3?eftn/  caii£   io    "not   so   tnach   in  r"  ~t  errciriinz  vh^t   the  Ihw  io, 
&s   In  applylj\s   it  to   th(-  particvlsr  case," 

«Vs  do  r.ot   thJ. -k  -^hs  rcrtrf>llir.fr:  fricta  here  are 
diititiaguliihalle  froii  thoae  of   the    cai"»«  laf^t  cited.     They 
do  not  tend  l;^  shot/  a  legal  dcfersr.e,    rind  the  cnurt   should 
hAVo  gxantod  plaintiff's  n.^ition  for*  p^  directed,  rerdiet, 
and  on  failure  so  to  do,    nhould  have  granted  his  wot ion 
for  judgment  non  obstante  veredicto » 
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S«it>ier  tha  exe'-mtion  bmt  thm  6»ouiit  of  the  aot« 

with  i!S^ez>«st  fraQ  questioned,    toid  nelUier  tta«  defoass  pl«ad«d 

or  atten^ted  to  be  proven  was  a  legal  dsfense^   and   it  ia 

eone«ded  by  appellee  that  if  we  re&ob  su^  a  oemeXuaioa  ve 

are  net  in  euoia  a  ease  re'^uirad  to  re»and  but   ean  reverse 

and  enter  Jml^sueni  for  tbe  faee  of  the  note  with  intereat  at 

«Jt,  a»  apeelfied  therein,   sai'-unting  et  tfeis  tiae  to  |2126. 

Aeoordingly  the  Jufigsient  will  be  rereraed  and  Judgaeent  for 

that  m*ount  '»ii,i  be  ent<irad  here. 

Si^V>5i:^SaD  AKJ5  JllDOMSHt 
ilKHJ  FOrt   12125  MB  GOiSTS. 
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m^OM  TO 
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FlIiABtlf  f  d  in  xrror.) 


\ 


msu  m^&ii^im  ^iztim  c^!Sgss&i  d«iiv«r«d  tte  •niaiMi 

I'laintlffs  ^rou^-ht  euit  «g&iii»t  |.h«>  dfffmyarmiM  t© 
r#«W«r  for  I5d  palrn  of  pnnta,   sold  to  %h«  ^9ftm<;i»Jnt»,   Gl»i»> 
las  |13$«13«      th«,v?'  ^«©   a   oretiit  df  |f-l«?5  ©n  tMo  wacuiit.  cmli^ 
lug  «  »•%   el&i»  ftf  fl37»5J9.      TliP  4*f«ii«lattt»   ril??d  fen  affi^sirit 
of  am%mott,   alniMimti  a  1»«lAitQi»  ^um  tl%«a  of  $373.        T>te  o^s* 
i«Mi  %ri«4  ^f«r«  the  9o  ;rt  without  ^  Jtury.  4k«r«  w&e  h  fimi* 
lag  a»ti  J««4psi«nt  In  f^vor  of  pl&iatiffe  for  f  137,3a.   to  re» 
▼«r««  sMeh  diofeiKianto  proseeuio  this  writ  of  «rror. 

TlM»  r»«»r4  difte3.o»««  iteit  plalBiiffft  »)&nufi%otuF«tf 
9<uflt«  1a  Ifow  Tork    Tity;    that  d»»fon<iisntB  w^r^   e«g?^i«.Hj   in  b«i«l* 
»•«»   in  '^hioa^o,   iwillittg  pimf  mm&  other  clotning;   timX  &n 
Auguiftt  17,   191&,  ii^XitlRtiffa  m4[,rn^d  to  noil   to   %m  asfendar.to 
aad   t>a«  latter  «^r««ci    to  purohciso  1S4  d^sea  Fail?'®  <>f  paetfi 
to  bo  d«aiferod  in  iti»iall«Mnit«,      the  oontraot  provld«d  that 
yajmoats  w^r«<  to  V«  »a4«  vitiiin  9Q  dny  aft#r  daliv^vj  witn  a 
dlaoount  of  two  p«r  ««nt.     Aft«r  th«  delirory  Of  y«»bru«j?y  8* 
191d,  of   Ui«  199  pairs  of    p»nt«,   plaintiff*  r»fueed  to  issaka 
«Mir  furthar  d«Iiv«rl»s  vmtil   9«jntiont  h^d  Immh  aade  for  t)3« 
yanta  alraady  d«llvor«d«      7hii»   the  de fondants  r«:fu»o^   io  da. 


Q 


^      -,'^ 


^rn^Si  -  (>* 


ia^-i 


•lAtiag  %imt  %,h^  -mo^a^  ivs%  pay  th«  l»ill   until    ih*  l»«liUMM 
•f  %h*  order  jumI  hwmn  fillad.      th«r^  w&n  ^»rr«civ>oQa«na« 
b«twe«ii  t£M>  {Marti <»«,   ih<'  bill   vae  not  {>fti4,  tser  luay  ot,h»r 
C»«4«   dftllT«r«4,   IMI4    t^itt   e^it  wftft  bfought. 

<H»»  •f  Um  plaintlffr   t«eilfi«Kl  thmt  shortly 
timf^TV  tiM  g004ii  ««r«  »»nt,  on«  of  t:faMi  4«f«ntfftatR  pTOiftl»«4 
t«  |Mty  «Rah  it|>oii  r«oeii>t  of   th«  itcode,     this  9iu!  4eni«4  by 
the  d«feiidajit*«     tte«r«  ia  ae  difi't»ute,  Jae«eT«?r«  ««   to   the 
Mwuni  of  plaintiffs*   bill»  und  the  only  ecnt«?ntl9n  in  ttmt 
Uftft  oe  irt  slMttltl  JasiT*  alXoirec  the»  4«f«oi<titnt«*    e«%»ofr,     thm 
4*f«a<liints  oont«»R(i  the  lav  ia  well   e«ttle^  t^t  tiM  BanMrarc 
•f  tftrnag'Tfif  to   th«  j^urflirta^s«r  Gf  g««4ft  «lk«*r«   tlst^^riB  1«  failwra 
•f  d»liv»ry  is   tfe«*  diff ercena©  betv««tia  the   ^ntraot  fsrl«s« 
and  tika  siark^t  price  %t   tU^   tia^  and  plae«  th«  <icrllT«ry  •lMnii4 
iMtva  iMMm  aada.       lioa«  of   th«^  d«l:r«riffa  v«?r«  'by  th^  <»ntraet 
to  }«cr«  'b««n  «a&d«  in  February,  M«roH«  April  ana  nay,  191@, 
«Bd  th<«jr«forf!   to  a«a««rtaiii  tl»i  ^amag^sn^   i%  v%s  iaowibaat 
0«  the  4«f«nd.anta   to  ^rove  the  a»rkat  prioa  of  tfiti  ]panta 
ia  th«»e  a«Yeral  aoatha.      Cno  of  the  aeft^adante  t«@tifi«il 
eovaring  tliia   pfaaaa  of  th«  saattar.     i^  fujrtK«r  tr»tifi«fd, 
howsYor,   tlaat  on  aeeount  of  ^laintiffa*   falliura  to  fill 
th«  ardor,   hm  bought  goo4e  in  Jk>teilad«lpMa  Kaa  Now  ITork. 
bat  IM  mui  uaable  to  atata  tha  qiumtity  of  |£Ooda  purobaaad* 
•T  vimt  htt  pHttk  for  tliom.     i^aifastly  this  arid^^noe  ««ts  too 
ittdafiaita  iu»d  uaeertain  upon  which  to  base  any  dasaagaa     tha 
defendants  nig^t  imTO  8aff«r*d,  and  tho  aourt  «aa   tbrr«^fora 
aarntntad  ia  aateria^  4«d«!&«nt  for  %i»  plaintiffa  far  tita 
aitmunt  of  thnir  daia*  and  ia  diaracardiflg  ttea  aai*off. 

Th«  JudgPMfit  of  tHo  >^unioi?»l    JJourt  of  U^hieat,:© 
ia  affir;«(!d. 


•ii» 


id*  x» 
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BHYLLIC  i)KUXSV  •aA  yOilT 

:&<iim  fRij&t  AMX)  SAVivas  base, 

Admlnietrmtor  of  th«  Bstatti 

of  ilCilrtKT    if.    aUNAaACK,    JH. 


Plaintiffs  in  ^jfror. 


\ 


iei 


TB, 


f  XVXtRX2i|  SUHAaAGi;,   ir^IFKSA 
eUlASACE^  AdainiBtraJnrlx  of 

t)M  K0t«it  Of  KQU'mWl,    $Ulf- 
AttAOC,   S&..»   i)«c«eB<|d,   H.    -4,    CUUASAOi: 
eOHTAHY,    (l|  aorpor^Uon)  .   and  X.   H<H- 
ft  Trust^ 
% 
JMrloiMlanto  in  Krror, 


2I.A.  664 


SRIiOH  TO 

OXRCIJIT   OOUHT, 

COCK   OOUHTlf, 


IIB.   yRlSSIDIHO  JirSTiai?  0»C<amOR  d«liTered  the 
opinion  of  th<*  oo  >rt. 

Complftinfintf!  filfld  th«ir  bill   in   th«  Circuit 
Court  of  Cook  County,  Asking  that   it  toe  {l«or»od   tlmt 
o^^rtain  personal  property  hold  by  some  of   thf^  defondante 
bslongod  to    tho  «i»tate  of  Kobort  H.   liunaeaok,   ;ir.  ,dtto«afl«d« 
Aftor  a  bearing  boforcr  tho  ohanosllor   th«  bill   was  dis- 
■dseed  for  want  of  oquityt  and  oomplainants  prosoeuto 
thin  writ  of  «rrer« 

Th*  theory  of  the   complainants  was  that  Robert 
v.   Sunasaok,  £r. ,    in  hie  lifetime  eas  the  o«n<?r  of   o«>r» 
tain  personal  property;   that  ho  died   intestate  posoeseed 
•f  the  saMi;   that   virinifred  Cunasack,   his  daughter,  was 
appointed  administratrix  of  his  estate  by  the  Probata 
Sourt  of  Cook  County,   qualified  and  was  acting  as  suoli; 
that  ehs  claimed  that  it  »ras  not  the  property  of  her 
father's  estate  but  belonged   to   her  Individually;    that 
Phyllia  Drueen  and  Robert  V.   Sunasaek,   :^r,t   were  also 


t 


ohildren  of  :iob«rt  1.   SuaasAttk,   &r,t   il«o«a««<ii    that 
■Inoe   thr>  death  of   the  fath»r,   thft  son  huft  died  la» 
t««t«t««  And  the  Fort   jearbom  Truet  Mid^^Tin^n  Itank 
«»•  appointcHi  mdalnletrator  of  hie   eBtate  by  tho 
Probate  Court  of  Cook    ioUnty;    Uml  tian  pereonal  pro* 
pert/  Involved  in  the  llilgatloa  otaould  be  dooreed 
to  belong  to    the  eetate  of  the  father,  ab&inot  vhooo 
eatate  tht're  were  no   elai»a«   eo   thnt  It  oould  ultl« 
Mataly  be  divided  between  tha  father's  hii^ire,   namely, 
Phyllis  Drueen  and'^inifred  Sunaaaelc,  hie  surviving 
daught«ra.     The  defendant  ^inifr^^d  .  unaaaok  elalmod 
that  the  property  vhioh  ie  the  cubjeei-matter  of  the 
•ult  irno  given  to  her  by  her  father  in  hir  llfetlao 
for  oerrloeo  vhioh  she  rendered  to  hia. 

The  reoord  diedoiios  that   for  aeveral  y^aro 
prior  to   th(>  father's  d^ath  he  was  enfasad  in  business 
In  Chicago;    that  ho  incorporated  the  buoinesc^  uncer 
the  nane  of  H.   V,   l^unaoaoic  Oompany*   and  tharaafter 
it  «ae   oonduoted  by  hla  in  oubo tan ti ally  the  eaMt 
aanner  aa  before  the  corporation  leao  foimad;    that  tha 
ooaipany  vao  inoorporated  for  ^10,000.   and  lOO  shares 
of  the  par  value  of  fXoo  eaoh  v«<re  i8Bu«>d;   that  after* 
wards  the  father  who  owned  aII   of  the  stock,   tranofnrr^td 
SO  slwras  to  hia  daughter  Phyllis  and  49   shares   to   his 
daughter  ^vinifred,   retaining  only  one  shara;    that  a  few 
d(%ys  afterwards,   on  aeoount  of   the  delloate  health  of 
his  daughter  Phyllis,   hf  had  her  return  the  SC  shares  of 
etook  to  hin,  and  it  was  relssuad  tohie  daughter  Winifred, 
so  at  the  time  of  hie  death  09  shares  of  the  stock  were 
la  Winifred* e  naiae  and   t  no  elmre  in  the  nama  of  her  father; 
that  afterwnrde   thf*   oorprraticn  saade  an  asslgnraent  of  all 

It.  ascot,  for  the  benefit  of  itB   creditors;    thru    the 


•c« 
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asBlgnaent.  wat  mmd«  to   th«  4«ftiidant   I.   Ilnrv««n, 
a«   trutiteflt;    tluat   h«  sold  all   of  thn  a«f>«t»   for  th« 
Vanefit  of  the  er<»ditorB  and  distributed  the  pro* 
09«dB  anoac  them,  pa^ints  ttoeiu  about  oi|iht>«fiT« 
par  0(;nt  of  their  clai^as;    that  all  of   t.h«  assets 
were  iasuffioient  to  pajr   thr    or«;ditore.      iiorween 
was  not  raadp  a  party  def«^ndajtt,  but  upon  petition* 
vas  admitted  by  the  oourt  and  filed  hin  tknnwer* 

During  the   trial   it  wao   oontendea  by   the 
OMSplainantB   that   th^^rt;  m&B  othf^r  personal  property, 
as  wsll  as  the  99  shares  of  etook,  whioh  belonged   to 
the  deceased  father  at  thf?   time  of   hie   deftth,  but 
the  contest  finally  involTed  only   th«  shares  of  stO(ik. 
Counsel  for   oonpleiinantB  in  his  brief  states   that   the 
real  question  is:      "VSis  Robert  V.   aunasaek  at   the  time 
of  hie  death  the  real  owner  of  the   oorporste   etook 
of  tho  H.  W.   Sunasaok  aonpany  held  in  the  nane  of 
Winifred  ^iiunasaokt*     A  great  d<^al  of  t^^titsony  was 
introdueed  on  both  sides,   but  in   th<»  Yi(?w  we  take  of 
the   mee,   it  will  be  neoessary  to  dieoues  but  little 
of  it.     A  witness  on  behalf  of  the   oosiplainants   teeti* 
flod  that   just  before  the  transfer  of  the   ctook  Yxy  the 
father  to   the  daughters,  he  MAbeen  sueu  for  daesages  on 
aooount  of  an  autonobile  aocident,   !«ind  so  as  to  pre* 
TOBt  the  eolleotion  of  any  reoorory  that  might  be  ob» 
tallied  against  ^lim,   th»'   etook  was  transferred.      Tho 
«Aumoellor  in  rendering  hi»  deoieion  stated  that  ho 
boliered  little  of  tl»  testimony  offered  by   the  dpf*nd» 
ants.      He  said:      "Zf  the  eridenoe  of  the  defencant  is 
to  be  taken  as  true,    th'^Be   oertifieates  were;  givea  to 
Vinifre4      x   (Son»t   believe   tluat    t<  etiraony,   but   if   it 


■j;t '..-Tir.    ai  '?w> 


1»  »JL- 


ni»     .TD»T  i 


!•  tru*,   then  the  bill  milrtbe  dlsmiii«»«l  for  want  of 
tquitjr  b«OKas»  thft  9r«>)»<»rt3r  1»«I«ai;«  t«  Winifr«4  in* 
•t««4  of  Kobert  W.  Sunaoaok.     I  don*i  b«li«TO  thot 
this  iB   truo.      Tho  «Ti(l«ncje>   oonsisto  simply  of   the 
f«ot  tlmt  the  oortifioAtoo  vf^ro  in  her  {^oosottoion, 
and  of  thft   tostitwiiy  of  two  iritnoo^'oo,  vho  ol»iia«^ 
to  hDTo  had  a  eonwroatioa  with  Hobort  w,   au«utoaek 
to   \h0  6ff<»et   that  ho  htfgivon  thrntt   onrtifloatoo  %» 
Winlfrod.     idut   th«  truthio,  and   tho  uadisputod  f»ot 
that   thojr  loft  Robert  fmnaoaok  vith  o>xLy  on«  »haro 
of  ctook.      Thi»  con>oratiofi  vao  all  h*  h*d,  eubotaa* 
tially,   And  I  don't  belioro  that  ho  gOTO  away  nin«K 
ty*nin«  por  o<^nt  of  hi«  property,  anciat  the  aana 
tino  ho  vaa  there  aetiMg  ao  pr«^fliGl«!nt  aou  general 
naoagor  and  oxoroising  full  control.     The  eiroun»> 
otanoet  would  iadio»tto  that  it  is  a  mere  eham«     That 
the  stock  wao  |iat  in  her  binds  to  keep  it  out  of  the 
hands  of  oreditors  from  attaekin^;  it.     Ho«,  the  ooiib* 
plainant  in  this  oaso  sues  as  a.n  heir  of  ilobert  w* 
t;unaosi.ok  for  the  benefit  of  the  heirs  ••   for  the 
ben«tfit  of  the  or«>ditors,  bttt  in  the  Meantime  1  am 
oonoemod  at  this  same   time  with  th«  objootion  sKide  that 
the  oomplainant  has  no  right  tc   sue  fer  ^>(«rs«lf  or  ths 
heirs  of  the  estata.     !>ho  stands  simply  in  the  ehoes 
of  iiiobort  iSr.   Bunasaok  and  he  himself   oould   not  r^« 
eOTor  bask  hie   Rteok.   it  it  was  transferred  for  this 
purpose.  * 

Wo  are  entirely  satisfied  vith  the  r<;a8ons 
SlTOn  smd  the  ocncl»ione  roaehod  by  the  ohaacollor. 


f»ni  dftftJ  ,#irt.*   ■*! 
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W«  think   the   transfer  «a«  a  aaere  sj^iam  to   prevent 
thtt  Qrf>altore  frow  obtaining  aatl^faation  of  any 
oXaln  they  ma^^ht  har*.      it  Ims  long  b«en  th«  law  of 
this   rtata  that  a  party    aannot  delibarately  put  hln 
proporty  out  of  hin   oontroX  for  a  fraudul'^nt  purpoo*, 
aad  then,    through  the  interrention  of  a  court  of 
•quity.   rQKain  the  »aa«  aftor   th*'  fraudulent  purpose 
lUM  boen  acoompliBhed;    una   thl«   rule  applies  not  only 
to  him,  but   to  fek^s  heirs  and  asalgne.      Jolly  t,,  Urahaa. 
S22   Ul.    550. 

The  d'^oree  of  the    Circuit  Court  of  Oook 
County,  diemleeing  the  bill   for  want  of  equity,   is 
affirmed. 
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<hi  RoT«wV«r  6,  1914,    th«   eonpl^xnant,   Th«  ;^e<iiiBh 
BttlXdiv^;  A«fii>oi«ti9n»  a  oerporatlen,   filiKi  a  bill  «f 
^oiat  io  f4»r«el«»tt  »  awrtsdiEe.      The  Imtter  vne  dat«tl  Jttxi*  3» 
1910,   Hn4  wait  «x«eut«d  liy   tho  a«f  <»ici«kn«*  1«aI»«11a  ^ttei^  wul 
«»•  giT«a  to  ••euro  «  i^reaiMory  not*,  •i«iii»d  tty  hoy,  %itd  for 
tho  oua  of  #3700.00.     Ca  Jftsiaajry  £<^>  1919,   tlie  aef^mlt  of  tJio 
4ofniNiftttt»   IiM^Xla  «'«iion,  and  oth«r  ci«if«rndaTit«,  ^iis  «^»t«fre4 
««A  tlio  oatMio  vaa  r«f«?rr«ci  to  a  .  asior  ifi  Chaitoarsr  to  tako 
proof o  and  ropert  tho  aa»«  to««th«r  with  tele  flnUingo  ri^mi  his 
eonelusloaa  of  law.     On  Maroh  26,  1919,   tho  «la«tor*»  rt'pert 
wa»  fll««.     It  recited,  oMong  othor  thla<co«   that   tJtflre  waa 
dttO  from  th«  d«f«nd^nto  to   tho  cKfaaplaiaant  th«>  auia  of  i4611*36« 
wmk  It  r^OMnumdod  tint  tlio  yrayor  of  tl%«  bill  b«  granted  aad 
a  d««r««  bo  ont«r#d  la  aoecrdASOo  thT««lth.     Oa  iiSaroh  116 ,1919* 
a  door«e  of  forooloourc  wao  ontered  aad  «a  April  28,  1915,  aa 
ord«r  waa  e«t«r«Hl  oonfirmlae  tJ*e  iu*ator»o  report  of  aalo  fe»d 
dlairlbutiCA.     T*i«  lattwr  rooltod  a  doficlcnoy  of   J394.39,   and 
dlr«etQd  that  aa  oxOMition  be  loaood  fiiorofor.      m  '^^3  4,  1919* 
Otto   ^,  F«tor«oa  w»a  appointad  reo«?iver  of  tho  prOi'^rty  deo* 


X  w^ 


orib«4  in  the  bill  of  complaint  and  in  th*  morte&^e  and 
auth»ris«d   to  rent  and  rtimir  tb*  pr«MiB««;   and  his  bond  nms 
fixod  at  U.OOO.      On  i^oaabar  3.   1915,   a  writ  of  aaslBianoe 
was  ord«r«d  and  isauad  in  f&Yor  of  the  rec«>iv«r  and  a4g4inait 
the  defendants.   laabolla  Patten  and  Anna  H.  I>atten.      On 
Baj^toabar  Id,  1916,  upon  a  petitiea  of  the  r«ottiv«r,vherein 
it  appeared  t)»t  he  had  reeeived  ll&l.OO  la  rent  and  had  «»• 
peaded  #339.64  for  repnire,   Uaum  and  eeurt  oeats,  leaving 
a  defioienc/  of  #178.64,   which  d«fioien<^   hed  been  paid  by 
the  oonplainant,  tJto  reofirer  wae  rele«teed  and  diacharged. 

Tvr^lTe  eoatentione  are  irnde.     We  shall  take  then 
ap  seriatln: 

(1)  The  contention  th«t   there  are  WJt  eiifficient 
allegations  of  fact  in  the  bill  of  <mi^lmlnt  ie  obviously 
imtenable.      Of  eourse  it  is  well  kn^wa  that  it  ie  not  neo- 
•ssary  to  plead  all  the  eridenee.      te  hare  «»aimined  the  bill 
•f  eoaplaint  and  find  t>tat  it  contains  soffieient  allegatioiMi 
•f  faet  to  base  the  decree  apoa. 

(2)  and  (3)   laasemoh  as  the  defendants  did  nm% 
appeajT  and  present  any  defense  It  became  nraieeeseary  for   the 
eoKplaiaaat  to  allege  or  prove  that   the   certifieate  of  its 
iaeerpozmtioB  had  been  filed  vit^iin  two  years. 

(4)  Xa  the  bill  of  eoH^laiat  it  stts  alleged  that  the 
oes^lainaat  was  a  oerpt  ration  organised  oadtsr  the  Homestead 
and  Loan  Aseooiation  Act  of  Illinoie  and  ^iag  buainese  in  the 
City  of  Chienf^.      That  was  a  sufficient  allegation  of  its 
corporate  existence  and  as  no  defense  was  set  i^  it  was  ua* 
neoeeaary  for  the  «}iq}laittant  to   introduce  proof  of  that  faet. 

(5)  and  (6)   What  has  been  said  in  regajrd   to   con* 
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t«atione  S,   3  and  4,  ie  a  oea^late  answer  to  thmum  oonten* 
tiona. 

(7)  Im  %im   oopy  of  th»  ooastitutlon  and  liy-laMi 
vhleh  w«rc  offRyed  ia  8vlca«»Re«,   it  is  proTided,   in  s«Gtioa 
XI  t  ae  follovs:      "All  Xawae  shall  heajr  liiter«et  at   th« 
rate  of  7^^  par  anaun*"         Th«  liaat«r*6  raport  finds  asieK^ 
attaar  thiaga  Um%  the  l»j^*latrs  •  which  inelude  seatioa  11  * 
bar*  bfi«a  duljr  apprarad  ^  tit«  Attam«>'  G^naral  af  th«  Stat* 
•f  Xlllaois  and  rac^rdad  ia  the  K«aordar*e  of  flea  of  Oaolt 
Oeunty  aa  required  lajr   the  statute.     Und*sr  tha  airauawtaaaaa 
iM  are  bound   ta  hold  that  tha  b;^«-lava  wara  lag«ai]r  enaetad 
a»d  blndli^, 

(8)  Tha  erideaoa  is  to  tlm  affaet  tluit  tha  loaa 
1M8  dtoljr  aade  in  ooafar^aitjr  with  tha  hgr*laa«,   tha  gonstitu* 
tlon  asd  the  atatataa  of   tha  r>tat«« 

(•)   aad   (10)      Cm  AFril  08 •  19X6 •  u  dafieieaoy 
^9er9M  in  tha  sua  of  $394*39  a^a  entered  against  the  defend* 
asit.   laahalla  Fattaa*  and  an  axeeutloa  ordered  iasaadl  aa 
May  4,  19iS;   one  Petaraoa  was  appointed  reoeiTer  of  tha  fiira* 
part/  and  aut^wriaad  to  rant  tha  ^r«&aisas  i^ad  oellaet  rents* 
ato.,  and  gi^a  hamla  la  the  a«ni  of  tl,OCC.0O.        doonaal  for 
tha  dafendants   elaiats  thnt  it  wae  error  not   to  require  tha 
aoi^plalaant  to  give  bond  ''to  satmra  the  appointment  of  a 
reeeirar.*     Und<?>r  section  53,    ehapter  2Z  of  Hard's  RoTised 
Statutes  it  is  provided  that   "hond  need  mit  ha  required  whan 
far  good  oauaa  s^«»wn  and  upon  notioe  and  full  baarli^  the  oourt 
is  of  tha  ooinioa  that  a  receiver  eu^ht  ta  ha  ai^paintad  without 
such  bond.*     Tr<m  that,   it  follows,   in  the  ins  tun  t   (^ae,  wa 
are  entitled  to  aasiute  that   tha  receiver  wun  ap^>ointed,  with* 
out  raquirii^  a  hand  from,  the  ootaplalaaat,  for  ^ed  Mtuaa  ahowa. 
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ill)     t^  »»Tigaff«  proYlde<j   for  »olialior»B  f««» 
mnA  ib»  l!afii«r  found  t^t  the  ooMplslihuit  had  Immutte^  in« 
d*l»t«4ii««e  for  ftttorn«/*«  an4   9oXlait»r*«   f«««,   and   thRi 
iSftC.CO  wkB  «  fftir,   r««»onabI«i  astd  ovftUHMury  fve  for  tlMi 
•<»rrio«i  rffiid«r*ii.     aIm,   tH«  bill  of  eeapl«int  r«eit«4 
a  resolution  9t  %hm  «onrj>l8iinamt  wMesit  <Llr«at*4  Alfred  a* 
Bortott  te  in«titut«  pr9€m*4ingm  of  fer«elosur«*»  ejid  pr«-vidi«4 
tl»t  tiN»  oo«t»  and  «xp«iMitt«  of  tiim  for««l&«uro  «jQ>d  the 
•»a9«ii»«tlen  of  Alfr«ii  A.   !?orton  shoul4  not  «3c««#d  $3(0.00. 
It  fellows,   th(!r«for«>,   that   tbe  gmmmrnX  rulo  that  vHt»r« 
ttet  l«|ptl  aorrioos  aro  gratuitoual/  rismA^red,  as  vhero  aa 
attorney  auae  for  Ma»olf;   or  &n  administrator,  ae  a  lawyer, 
suae  for  the  benefit  of  tha  «at^t«;   or  a  truotoo  8u«!a  in 
tbat  oapaoitjr;   or  an  owner  aota  as  hi  a  own  aolieitor  in  a 
]»artition  suit,   solicitors  faas  G9a,y  not  bf»  allowed,  i^  not 
a9plieabl«  in   th«  instant  oasa*     Although  iha  sol  loiter 
liara  was  the  saoratary  of  tlia  Qoai|p»laifmRt ,   still  h«  was 
or<t«ra<l  Iqr  th«  r«ftOlalion  of  th«  ees^lainant  to  institut* 
maA  ^roaceuto  foroclosura  preoas^ini^s  ^.nd   the  o<^iplain«tnt 
iMioid  Itsalf  >  up  to  a  liability  of  |300«€0  •  for  aolloitor** 
fsos  and   ooats,        ^^i^9  y«    wartgj^t   1S4   ill.  App.   473,      Under 
these  oirouastanees  there  was  no  arror  in  allowlni;  solicitor's 
fees. 

FiMULag  no  error  in  the  rm^^x^,  tlM  4mmmm  &• 

affinaed. 
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MK.    JUSTICE  TAYLOK  DKLXVSRISD  Tlfit  Ci'lHIt^ 
O?  THK  COURT. 

Owirti;  to   the   d<o&th  of  on«  Ali«^'  IJ!a?«LrIaA«, 
which  it   ie      alleged  vcn^    caused  b/   c<»rtain  injuries 
■u»t&ine<i  by  her  while  alighting  from,  one  of   th«  d«* 
fendant'B   oars,    the  plaintiff,  Marfjarot  MoFnrXana, 
brought  ouit   to  reoover  for  th«  p«ouniary  lose  all ©gad 
to  hav«  be^n  «uBtainod  by   th«  next  of  kin,     A  rardict 
and  Jttdgsisnt  for  $2500.  and  eosts  ««ra  obtainad  and 
this  appeal   ia   taken  tharefrom. 

About  six  o*  clock  ^.:i.   en  JDae«ab<»r  3,   1913, 
Urn,  AliOA  UeFarlana,   57  yaare  ef  a«c,  a  aidov,  was 
a  pasasngar  on  an  aastbound  47th  straat  sar  •  which 
was  eparatsd  by  th«  dafsnuant  •  and.   Just  aftsr  the 
oar  left  Grand  Boularard  goin^  aast,   she  arosa  and 
went   to   the  raar  platfom  and  said   to   th«  oc  nduotor 
that  she  wished  to  get  off  at  Vincennes  aYsnue,  w)iioh 
was   the  next  street  east.      The   oonductor  pulled  the 
bell  and  she   got  off   or  ff<ll   off  i><tnd   vae   Injured* 

Twe  quefitions  arise;   first,  was   the  Injury 
eaused  by  the  ne(jllF>ence  of   the  defendnnt  without  eon« 
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trlbutory  negli^enee  on  the  i^art  oi    th«»  u('0«aaed;  seoond, 
VMS  her  death  "oauBaU  by  wrongfiil  act,  n«gleet,  or  <!«• 
fault"  of  the  (l«if«n(i<«tnt. 

First:   It  is  olaiaoci  hy   the  dofantlant  that 
the  Terdiot  on  th«  question  of  n«glig«n9«  a.nd   contri- 
butory nngligeno*  was  a^^ftinet  the  raanifeot  weight  of 
the  eridenoe.  From  th*?  reoord  it  appears  th»t  but  two 
vitneaeea  •  th(^  oonduotor  and  one  White  •  actually  taw 

Mrs.  UeParlane  fall  from  the  aar.   The  evidence  of 

and 
White  is  to  the  effeot  that  he  was  on  the  rear  of  the  oajp^aethe 

oar  erossed  Grand  Boulevard  ii»rs.  liloFarXime  went  to  the  door 
and  asked  for  Vineennes  avenue;  that  the  conduotor  was  count* 
iag  his  transfers  and  pulled  the  bell  for  Vineennes  avenue 
and  the  oar  stopped;  that  she  pulled  the  door  open  and  mean* 
while  the  conductor  kept  etounting  hie  transft^rs;  that  she 
stepped  out  on  the  platform,  stepped  down  on  the  next  step, 
took  hold  of  her  dress  with  one  hand  and  held  the  iron  with 
the  other;  that  the  oonduotor  pulled  the  bell  and  the  no tor- 
man  started  Just  as  she  went  to  put  her  foot  en  the  ground, 
and  she  fell;  that  she  did  not  have  time  to  get  both  feet 
en  the  ground;  that  the  ottr  started  with  a  kind  of  a  Jerk; 
that  the  bell  was  rung  before  she  had  her  feet  off  the  oar; 
that  she  fell  about  60  or  70  feet  Weet  of  Vinoenn<>B  avenue. 

The  evidence  of  X]:tornton»  the  conductor,  is 
te  the  effeot  that  after  oroesing  arand  Boulevard,  urn, 
Meyarlane  stepped  out  en  the  baok  platform  imd  asked  for 
Vineennes  avenue;  that  he  ^ave  one  bell  to  stop  and  that 
the  ear  was  going  laong  slowly;  that  she  stepped  out  when 
the  oar  was  about  ICO  feet  weet  of  the  oorner  of  Vineennes; 
that  he  put  his  hwiad  on  her  shoulder  and  told  her  to  wait 
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until   the  OAT  0Am«  to  a  full   stop;    that  :irs«   MoyiiLrlanc 

Bt«pp«d  qIV  th«  (Mur;    that  he  iaB«dl&t«ly  gavtt  thr»* 

1»«X1«   to   stop  the  far  and   that   the   oar  etoppod  witMn 

15  or 
ftlK>ut  16  f««t;    that,  it  went  about^C  f«pt  aft<?r  8h« 

■tcpped  off;    that  wh«n  iih«  foil,   oho  fell   forward  in 

«  hoap,  and  eoeoied  simply  to  sit  down;    that  the  oar 

mui  going  about  seven  milnr*  an  hour  at  the   time  she  askod 

to  get  off  at  Vinoennes  and  about  three  MJLlos  an  hour  at 

tlift  tine  she  got  off;   that  when  the  oar  oano  to  a  stand* 

otill  it  vas  about  5C  feet  fron  Vinoennes. 

The  ovidenc*^:  of  tht^   ..aotorman  and  the  two  wlt» 
neoBes,  .onroe  and  :^^onigan(  in  to  the  effeot  that  one 
boll  was  giren  after  the  e«r  passed  Grand  Boulerard  and 
that  no  other  bell  was  sounded  until  th«f  three  em9rgBn<iy 
belle  w« m  given  and  that  no  ntop  wae  nade  from  the  time 
the  oar  left  Grand  BoulOTard  until  the  throe  bells  were 
giTon.   The  eridence  is  slii^htly  oonflioting  as  to  the 
distanee  between  the  car  in  question  and  the  oar  whioh 
was  running  ahead  of  it,  but  all  of  them  plac<^  it  at 
sot  less  than  100  feet. 

The  foregoing  resvuao  of  the  evidence  shows 
that  the  eritioal  aueetion  is  one  of  oredibility  as 
botvoon  ^fhite  on  the  one  )iand  and  the  oonduotor  on  the 
other.   If  the  testiiaony  of  the  fomer  was  believed  by 
the  jury  then  the  vordiot  of  the  jury  aust  stand.  Al- 
though there  appear  to  bn  slight  dlecrepanoieo  here  and 
there  as  to  the  speed  of  the  oar,  the  distance  it  ran 
after  the  injury;  its  relative  distanee  from  the  oar 
whioh  was  preceding  it;  and  the  ringing  of  the  differ- 
ent bells;  we  are  unable  to  find  anything  of  sufficient 
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wfflght  And  inportance  to  Justify  th«  oonQluslon  thAt 
thtt  jury  obTl wusly  waa  not  JuBtlfi«d  in  belioving  jThite; 
and  it  follava,  th^refor*^,  that  th«  rtrdiot  as  to  liabiX* 
ity  must  •tand, 

Beoorwi,   The  Btfttut«,  (Ghap.VC)  upon  which  thi» 
0Uit  is  baattd,  r«oit<9«  that;  "^vhanavf^r  the  d«ath  of  a 
pVTBon   shall  bf  cnussd  by  wrongful  act,  neglect »  or  de* 
fault",  «te«,  the  wrongdosr  shall  bAUablf?  in  an  aooi- 
d«»nt  fsr  damogss  for  the  bflnefit  of  ths  nsxt  of  kin.   It 
is  nsesBsary  therefore  to  dstf^mins  whether  the  death  of 
Mrs.  MoFarXane  was  oaue(»d  by  th«  wrongful  aot  complained 
tf.  Aft«»r  she  fell  from  the  oar  she  vae  placed  in  an  auto* 
nsbile  and  taken  hoae.   Part  of  th^'  tiae  she  was  uaoenscious* 
Ths  eTidr^nee  of  'Dr,   Garter,  who  was  In  the  vioinity  at  the 
tiae  of  the  accident,  is  to  the  effeet  that  he  plaoed  her 
in  his  oar  and  drove  her  hoae  to  415  ^st  46th  street; 
that  at  the  tine  he  helped  to  pi  ok  her  up  she  was  in  con- 
siderable distress  and  quite  helpless;  titat  when  hit  gst 
hsr  into  her  hoae  he  aade  an  exaaination  and  found  a 
fracture  of  the  patella  sf  th(%  right  knee,  a  fracture  of 
the  phalanx  ew   the  second  bone  of  thf?  second  finger  of 
the  left  hnnd,  and  oonoiderable  Injury  to  the  left  shoulder 
and  the  left  thorax  region;  that  he  applied  splints  tc  the 
finger  and  a  ooapress  and  a  binder  to  the  left  thorax  and 
put  her  leg  in  a  east;  that  he  saw  her  thereafter  at  in* 
terrals,  aaikinc  in  all  froa  2C  to  26  ealls;  that  she  oon» 
tinued  to  ooaplain  of  h<?r  side  and  suffered  frequently 
from  attacks  of  syncope;  that  she  had  difficnilty  in  Kitting 
her  breath  and   at  interTals  would  drcp  into  n  condition 
of  unconsciousness;  that  injurieo  to  the  chest  wall  would 
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MU1S9  suoh  a  condition;  that  th«r4»  wa«  «  <lftoid«d  ftongts* 
tion  of  th«f   l&ft  lung  and  ooogsstion  sf  the  httart;  that 
h«  culled  to  see  her  twenty  or  twenty^fire  tinea;  that 
for  the  firet  aonth  she  wae  in  bed  and  after  that  at 
tlaee  up  in  h  ohair;  t>mi  the  finger  healed  u|»  but  the 
UBion  in  th(»  patella  bone  vas  net  eoaiplete  at  the  time 
ef  her  death;  that  the  east  was  on  her  knee  approximately 
four  or  five  weeke. 

The  eTid<»nc>«  of  Jr«  Springer,  a  witness  called 
Iqr  the  defendant,  is  to  the  effoot  tlmt  he  Itmld   a  p,p,ji^t 
tmxtmm   on  the  body  of  the  deeeaeed  January  14.  1914; 
that  she  was  a  woman  about  57  yeare  of  age  and  weighed 
too  pounds  or  more;  that  on  opening  the  left  knee  h«  found 
that  the  knee  sap  was  all  bound  down  by  adheeions;  that 
he  found  two  faotures  of  the  Itiiee  eiqp  which  had  united 
and  a  granulation  tissue  had  forx»ed  around  it;  that  he 
found  the  lungs  were  oongeeitf^d;  that  h<*  found  she  was 
suffering  from  mysssrditis;  that  he  found  other  organs 
•xoeedingly  oongosted  and  fetty;  o}irt>nle  gastritis  of 
the  stomaoh,  nnd  the  kidneys  congested;  that  hf»  found 
Myssarditis,  arterio  sclerosis,  fatty  degeneration  of  the 
heart  and  coni;««tion  of  the  kidneys,   ihen  asked  his 
opinion  he  stated  tint  shs  same  to  her  death  frosi  an 
srgania  heart  disease  ooaplloated  by  the  injuric^s  which 
she  sliowed. 

The  $Yidnna«  of  the  witness  Margaret  MoFarlane, 
the  daughter  of  the  deeeased,  ic;  to  the  effeat  that  her 
mother,  after  the  injury  and  not  before*  had  frequent 
fainting  spells  and  gasped  for  breath;  that  Uiey  started 
the  next  day  after  the  aooid^nt;  that  prior  to  the  injury 
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9im  did  hmr  work  and  n*T«r  ooaplain«4  of  iXlB«s»;    that 
ftft«r«a.rds   Rho  wwk  unablA   to  g«t  U|>  and  ae  h«r  work; 
that  shft  had  not  bttcn  ill  during  th«  last  fivo  yaart 
jH^rior  tu   th<»  accidant  anu  novar  Jtuad  aiiy  fainting  tpalls 
•  r  oonplainad  of  trouMo  with  her  hoart;   tlmt  th<i  oaai 
vaa  kept  on  har  lag  aiiMat  to   th^   ti«a  of  hmr  daath, 

Tha  injury  took  plaoa  on  imomhtir  Z,  X913, 
a»d  har  daatli  4C  dajra  aftarward,   January  13,  1914. 
Th«»  otoirlous  r<>Bult  of  thp  fall  wa»  a  brekan  fing«r,   a 
fracturad  patalla  and  *n  injury  to   the  left  thorax  v» 
gion.     The  ojpiAian  af  Hr,  Springer  •   oall'^d  by  th<!)  da* 
fantfant  •  altho«igh  expr«»aead  with,   par)uipB,   ftoma  a»» 
liiguity,   e««i»8   to   b«  that  eha  died  of  a  ooMbination 
•f  dieaaae  tknti  the  effect  of  the  injuria*  aauaad  by 
the  fall.     The  eauea  of  death  was  a  qu<»etion  of  faat 
and  the  Jury  has   oonoluded  that  death  «aa  eauaad 
}»y  the  lnjuri(^a«     Was  there  eufflaient  eTidone*"   lo  ju»t* 
Ify  that   oonolueion?     Senaidering  tirmt  eha  «ae  a  woaaa 
weighing  800  pounds ;    that  aha  had  been  well  and  had  not  bean 
attended  by  any  pliyeioian  for  a  number  of  years  and  waa 
strong  enoii^fh  todo,  alone,   all   the  household  work  of  a 
•aren  room  apartment  with  a  fiwtily  of  flT*  persons  (which 
included  two  rooners);    ttiat  after  the-  injury  she  beaataa 
unoonsoious,  waa   taken  home  and  put  to  bed*   wher<*  she 
rwMiined  praotioally  all   the   time  until  her  death;    t^iat 
she  suff'^red  from  an  injured  knee  whiih  wadr  put  in  a  oast 
which  remained  on  until  within  a  few   days  of  her  death; 
that  har  left  ehovtlder  r^nd  left  thorax  region  were  injured 
by  the  fall;    that  she  oomplained  of  her  aide,  and  had  ■ 
difficulty  in  g^ttin^  her  breath  nnd  at  interrals  would 
drop  into   unoonsciousnt^es;    that  injuries  to   the  ohest 


J-^-i*    immltk  %•  ftfl«iJUX«RM  w*ff  y»m  iNov  xmd  bib  nda 
.1  iUMl  itfil  ttfii-uil)   iii  flMK-   i«n  K«f  Mte  iJMil* 

CUAwaat    .  ^  >J  !a  av,  :jaab  x»ii  Asa 

atVMOn  A  ou^r  ail  a  JnfU  aniiM,fti«JMQ     ?aa2a«fXsao»    '  Cll 

n(»«v'  ioti  luul  iiOM  Xlti%  iie»<f  JmkI  ftAi  ;iiibflA>*q  vv 

A  to  itxate  i>j:o>(i^3Jua£t  -m:^    Ci«   «<»noX«  »9ko4  si^nttj  a^-.-^t^tm 
t«iM)   e  Al  ^luq  '»«n.  LftiallMa  a«(a 


■H 


vail  would  oause  sui^  a  oonditlon;    thnt  ther«  traun  oon* 
g«stlon  of  t)w  Xoft  lung  tMd  of  th«  htart;    that  it  waa 
BeoaBoary   for  h»r  to  be  attandad  aUioat  daily  by  a  phyal- 
oian;    that  aftar  th«^  injury,   and   throu.noui  the  40  daya 
ah«  liTftd  aftor   the   injury,   tha  hed  frequent  fainting 
ayallR  and  gaapad  for  br'yath;   urn  arte*  of   the  opinion  that  « 
although  a  aoat  «M>r;t«w  axaxaination  ahovec  nyooarditia, 
artario   aol<?reala,   fctty  dcganaration  of   the  haart  and 
oongaetlon  of   tha  kidnoya  -   th«  ©▼idpn«»  suffleiantly 
attp.iorta  the  verdiot  of   th«  Jury  th^t  har  daath  vaa 
aauaad  Iqr  tha  injuriaa  auf farad  at   the   tiaa  of   tha  fall. 

It  la  aontandad  by  the  dafandant  that  tha  dau» 
agaa  allowad  ajrt  axoeaslTa.     Of  oouraa,   thf^re  la  as  oaaat 
rula  or  standard  whareby  thay  way  be  maaaured.      CI  t^^   of  ^ 
Chi naf:o  y,    Karfa.   114   ill,   222.  Juat  axaotly  what  pa- 

ouniary  loaa  in  auff«rad  by   two  adult   ohildran,  when 
thair  aothar  diea,   la  inoapabla  of  aaoartalnisiant*      Undar 
the  oiroiimat&ncaa  of   thin  ofiaa,   hov«Tar,  although  wa 
haTO  in  mind  no  olaarly  definad  method  of  detamination, 
wa  ara  unabla  to  hold  that   tha  araoimt  fixed  by  the  Jury 
is  wrong. 

It  i«   oontr>n4lad  that   arror  was  eoioBittad  1b 
giving  an  inetruotion  which  oontained   th**  worda,   "for 
Buoh  paouniary  loaa  and  pareonal   aarrioa  8h<*  wt;ulii 
hAYe  rendered  thna,  if  any,  aa  shown  by  th«  OTid'^^nca, 
aa  the   ahildran  of  the  deoaased  hara  euatained**   eto* 
Inatructiona  S5  and  2fi,  however,  given  on  behalf  of 
the  defendant,   amphaaisad   the  exact  limitationa  of  tha 
law  on  that  nubjeot,   that  ia,   the  paouniary  laaa,  and 
whan  read  with  nusiber  ei^ht,  it  eannot  reaaonably  be 
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elalm«4   t>mt  the  jury  w«ri»  raiBlftsd. 

Finding  no  «rror  in  the  rectord,   the  judgment 
is  affirmed. 
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On  »pp«al   of  BI^\^  ^IAI4C»G} 
OIL  OCMPA^i^,   a   Corp. . 
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omnmr  api'kai. 

COCK  CCUHTY, 


HE.   JUStXOK  TAYZfOE  deliY«rea   ih«  opinion  of  tlM 


oo^tft. 


On  Juno  29,  1918,   CatherirKi  Uay  the  «»^plmiaAnt  - 
«g9*lloo  •  filed  her  bill  of  s jnplaint  oh&rglae  th«  Sla«ic 
diamond  Cil   Coiapstny,  A.   C.  MeOlnii^-hnry,  !•  W«  Teung  aad 
eertain  ethers  with  eonsplraoy  to   <j'-ceiv«  uul   «dMat  her  in 
the  Bal«»  of  certain  ellcged  fictitious  «imt  i«©rthle«»  elmres 
of  fttock  in  the  Bleek  Diamond  Cil   aempargr.      fhe  hill  praye 
•aeng  oth^r  things  for  an  injunction  to   re»ti^in  the  de- 
fendants frosa  oolleotins  er  reoelTiiii;  e«rtain  aoneye  on 
deposit  in  oertsin  hanks  in  Chioi^se  and  elsewhere  in  the 
IMUM  of  the  Black  Maawad  Oil   Conpargr.  and  fro^n  dieposinfi 
of  any  of  the  property  of  the  Slack  filaaond  til  Company. 

On  Jun«»  29,  1918,   without  notice  to   the  defendants, 
hut  pursuant  to  a  raetion  of  the  oomplainants  for  the  appoint- 
aent  of  a  receiver  for   the  property  of  the  Blaedt  MwnetKl  Cil 
nuiliaiij   within  the  Jurisdiotion  of   the  court  and  to   the  re* 
SOI— iiiMliitlnii  of  a  Master  in  Chane«?ry ,  an  ord<^r  wao  entered 
appointinK  Jaooh  G.   aoldman  rr'ceiTer  of  all    th«3  properties 
and  assets  of  every  kind  of  the  Black  Diaasad  Oil  GwuptaoVt 
•ad  providing  for  a  bond  on  the  part  of  the  receiver  in  the 
sua  of  #S,000,   i^nd  en  the  part  of   the  ooaplainant  in  the  sua 


^^'d  Ji.l^in 


of  ISCK).      On  July  1,   1918,    th«^  r«e0iv«rU  b«nd  wan  approT«4 
and  on  July  2,   1918,    that  of   th«  oonplAXoAnt.      Cn  July  6,   1918, 
touAsel   entered  th«  app«araa«e  »f  th«  defendants,  L.  W,   Toiint, 
A.   C.  iieClattgiMiry  aa4  the  Bl«ek  Diaawnd  Oil  aoiapugr  for*th« 
•p««i&L  pttrpose  of  movlag  te  vaettte  the  order  theretofore  on* 
terod  «pipolntia«  o  rm^mtritr  »  *  ♦  for  the  defeB<i49int  Slaok 
Plaaond  Oil   f^n»may,*     Gn  July  a,  1918,  a  petition  was  filed 
Igr  the  defeadojit.  A*   C.  MeClau^hory,   r(<^oltixig  eertala  f&eta 
«ith  rofi^unl  to  notice  mn^  girLng,  eartadn  reaoono  for  the  die* 
eharjgo  of  tJw  reoelTor,  aiid  praying  "thai  the  order  h«'retofore 
•stored  appointing  a  r^eeiver  for  the  laid  Slack  Mastond  Gil 
fSomwiwy  he  set  aside  and  vaoated  and  the  recr^iver  Alsoiaurgod. ' 
Cm  July  9*  1918,  oa  Motion  of  the  solieitors  for  the  defendants* 
A.   Q,  MeClaughiory,  I*.  W.   tova^  and  tteBlaok  Maisoad  i^il  OoHipany 
*to  TAMits  the  ord^^r  heretofore  «at«red  apiiointing  a  reeeirer 
for  the  Bl^<^  i>iaae»d  Oil  ^^oiapa^  *  #  »  and  that  said  rooeiTor 
he  dieo>mrged*,   it  was  ordered  that   the  motion  to  racMte  the 
order  appointing  said  roeeiTer  he  denied. 

C^  Auisttst  1,  1918,  it  ««ia  ordered  that   the  appeal 
head  s^oh  «as  preaentedhy  the  Black  Maraond  Oil  Ces^iaiKy, 
A.  C.   MoClaughery  sad  L.   W.   Young,   "he  filkd  »nd  approved 
1^  the  olork  of  the  oourt.**     On  the  sadaie  day  an  appeal  bond 
signed  hy  th^  Blaeic  Blaetond  Cll   Compai^,  A.    0.  koClattghery 
and  L.  V.  Toting  and  U^oyd  :  .  Broim  mm  approTOd  W  ^^  olerlc 
•f  the  court.     The  oondition  of   the  head  is  that  vhereas 
OatheriiM  l^y  on  the  29th  day  of  Jttno,  1918,   soeured  the 
appointBient  of  a  receiver  for  the  assets  of  the  Blaok  Diaawad 
611  j^aovany  and  *the  said  oourt  did  on  the  9th  dey  of  JTuly, 
1918,   deny  the  motion  of  said  the  Blaok  i>ianond  Oil  3oiq»«ny 
(a  oorp.)   A.   C.   J^eClauEhery  and  L.   W,   Toung  to  T&cate  th«  order 
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appointing  krIU  rfr^eriver,   fron  whieh  eaid  order  »   »  »  tho 
•Aid  hl&ok  Diaatead  cil   company   (a  oorp.)   A.   C.  ^.oClaughery  and 
L,  V.  Young,   haT«  prn^^ti  for  and ol»t&iB«d  an  appeal    to   tte 
A^p«llata  Court  *   *  »  jiow  therefore*,   etc. 

Qsimaal  far  ttie  dafandHnta  ur^^  firat»    that  on 
tlw  fao«  of  th«  bill    tlM  eoais»laiaant  maa  not  antitl«4  to 
tJam  appaintisKmt  of  a  r«o«iTer:   aacond,   that  th«  fr&nchiaa 
•f  &  o»rporati«n  ct^not  b«  attaokad  collaterally;    anu,   third, 
that  it  ie   »rror  to  apj^oint  a  reo^iver  without  notioa.     On 
the  othar  iiand  it  is   cont«>nded  by  tho  eomplaintust  that   tha 
reoorct  bafora  as  giren  riee  to  but  ona  quaation  sntl   that 
ia  whcthe;r  mn  erdf^r  oYarruling  a  awtion  t»  sat  ssida  an  order 
appointing  a  rt^oeiTer  ia  ap]^«ala>ile.      Tha  lattar  contention 
is  not  disciiasad  in  %h**  brief  of  the  dafend^-^nte*  although, 
ill  our  opinion  it  ie  deeieiYO  of   tha  ca.ee.     The  rlg)it  of 
•jpiMH^  from  as  iaterloeuto^  order  appointing  a  receiver  in 
«r«sted  and  providatf  for  by  Election  123*   a>^p.   110,  Hurd^a 
Rar.    £^tat.      It  ia  there  pro-vid«cI  tltat  &n  aP9«^l  firota  aa 
interloeutory  order  apj^olatiag  a  reoeiver  m^  be  taken  «it)\in 
30  days  froM  the  entry  of  such  mi  order  or  decree.      In  the  in* 
stant  ease  the  onier  appointing  tJtie  re^oeiver  vaa  centered  en 
June  29 1  191S,  and  the  n^pe;*!  bond  was  riot  filed  until  Auguai 
X,  191S.      It  folloss,    th«>refor<»,   that  thin   can  not,   in  any 
Tiav,  ba  eensidered  as  an  appeal  un^^er  the  aferesf^id  section. 
Va  are,   thf^rafore,   eonpelled  to   oonaider  that  «hich  it  erident* 
ly  ia  intended  to  be,  aa  deseribed  in  the  notion,  order  of  tim 
eourt  and  appeal  bond,   nasiely,  an  appeal  from  tho  interlocutory 
order  of  July  9,  1919,   denying  the  motion  to  veoate  the  order 
•ppointine  the  rc^ceiTer.      In  Kichenbawa  rlumbing  Oaapanyt 
l»«tition,   77  111.   App.   363,  ir.   i^residiafs  Justice  Adasia  aaid 
*the  order  averrulins  the  csotioa  to  aet  aaide  tha  order  appoint* 
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iat  tlM  r*eeiT«r  ie  net  An  &pp««labl«  order." 

Further,  although  th«  appeal  bend  r«aite8  that  aa 
appeal    *im8  pra^-ed  far  and  obtained**  nowhere  in  the  reoerd 
doea  it  appMir  that  an  app^a  waa  eitlMr  prated  for  er  obtained, 
Onder  the  eireuauitanoea,   the  appeiianiat  he  disiaiB»ed. 

APPEAL   i>iSlllSiJKi», 
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oeurt. 


MS.   JtiiitlCre  TB(3teCB  (jeli-r^reti   the  o   Inion  of  th*? 


1^   this  My*«3L    thei   three   descendants,      innif^   II, 
■•terlnc*  Lucille  ^^la«>0  and  Clir^r  rrsath.  s««k  %p  rf^ftrum 

*  4«er««  by  which  th«  trial  «eurt  amialled  th«}  r'i&rriiii^m 

•  f  Leuiii  Nehring,   th«  ori^i»a    cuia;aaa.n£nt  and  Mianis  R. 
tfchriac,  *^B  ^^^  ground  pf  %h»  insanity  of  Mti*;  ook^IaIii* 
&nt  At  ftsd  prerious  tc   th^  tln«  of   th«  isarriace,  and  fur- 
ther dir(!rat«(i  the   t>aref  4«f«m<innte  to  pay  H«arjr   Ctto,  »» 
giMurdica  for  th«  saia  Louie  S#hrln«,   th«  raid  Henry  ctto 
having  h«en  aubatltuted  as  j^rty  ionplaJLnf»at  after  tha 
suit  vaa  atartad»    the   diuti  of  ^S»275«CC,   Intcrast  and   {K^Rta. 
tirithin   thirty  days.      Th«  dacree  appaaled  from  aleo   ^to  tha 
said  ctto,  ae  guardiaa  for  tha  aaid  IrOula  Hehrii^.   a  lien 
upon  A  piaop  of  raal   astato  vhioh  had  baen  purehaaad  by 
the  defendant,  ;>.innie   H.   SehrlBg,  with  tha  ftiands  in  (t^aa* 
tiao  and  diraot«d  thnt  ia  dafault  of  eompliaaoe  with  tha 
aoaey  deorae,   said  malty  or  ae  nuch  th«raef  as  night  ha 
naeaaeary  for  tha  purpasa  of  satlcfying  the  daera«>,   should 
ba  aaid  at  publie  aala  by  a  imaatar  in  ohanoery.     Tha  da« 
oraa  alao  annullad  an.   instrui^nnt  ia  writing,  whioh  had 
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b««?n  wxecutpd  lay  Louis  i<ehring,    purporting  to   rnl«as«  And 
r«liitqulch  all    His   rights  in  r>n<-    to ,   Money  turnf>u  OYf>r  by 
hia  to   th«  defendant,  Mnnie  M.   KPhrlB|{  cmd  Also  nil   projiforty 
vhich  «h«  siisht  em)  or  poesese. 


As   to   that   pftTt  of    the   <isttr<^m  annulling   the 
it  ie   th«?   cent<pntion  of  the  d<»fondant,  Mirmio  H.   S«hrin{j,   thAt 
it  Bhouid  h«  rrr«rs«(i  ^  r^^aeon  of  the  f*ot  t}»t   it  findo  that 
th«   <»apl<»i]Mint«  I^uie  N^hrin^s,  was   Insane  at   thf   time  of   said 
fimzTiagtt,  ana  prcTiour.    th«*reto,  e»d  annals   th«  ?^.rrittge  upon 
tlmt  ground,  whereas  th^^rf?  ie  not  a  8«ffi3i«at  si  legation  of 
insanity  in  th«  \}ill  as  eusondAd,   tc    support  cuch  a  cteora«. 
V«  i»Y«  oar«full>   oonsia^reci   the  allegations  of   the  bill,   in 
tiiio  rc^pard  and  while  they  mt^  be  salet  to   be  inartificial  in 
tlieir  phrs«eology,  we  <2<»??rs  ti»«m  s»uffioi«mt   to   support   the 
deoree  in  this  respeet.      TJvb  ajsendeti  bill   ftlteg*?^  tl-»f?t   "by 
rsaseia  of  extreme  eld  ags,   senile  dementia,   venk  and  enfeebled 
oind  »   *♦,*    the  e-splainent  dX4  not  *Jcno^7,   re&lijBS,  or  under- 
stand the  objeet,   purpoi^e  and   oonsequ  sees  of  the  ssarria^e 
•K^agmi^t  •  *  *,"   into  whioh  it  in  alleged  the  defendant* 
Uinnie  a.  Hetiring.  pereuaded  him  to   e»ntcr.      It  ie  further 
alleged  in  the  bill,    that   the   oeaplainant  was  "laekini;  the 
aiental    eapaeity   to  make  and  enigace  in  the  subject  of  Enid 
eontraot,  with  a  mind  eufficient  for  the  purpose,   under  the 
lavs  of  the  i}tate  of  Illinois.  **     Ws  ar«^  of  the  opinion  thet 
this  refers  to  the  narriage  oontract.      The  eTid**nce  has  net 
¥•«»  prt^serred  in   the  r^oord  but  presuiaably  it  vmn  isuoh  as  ta 
wurraht  the  finding  whiah  was  oiade,   by    th^    ch«ncellor  in   the 
decree,   aa   to    the   coiaplainant*^   insanity,   at  end   b<^fore   the 
tiae  of  tha  marriaga. 

Ae   to    th*?  mon«y   decree^    it   is    o-ntendeij    that   it   ie 
erroneous  by  reason  of   the   fact   that    the  bill   did   not  allege 
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%lm.%  t:km  ««r«fta«ifit,  miM^»t  c»t  a»jr  of  th«  aem^  in  ^u*** 

tloti»  nor  «R»   tJwr«  uxxy  •ri^'^ne^    t©    that  off  cot,  umi  th» 
<S«6r«c  do«e  not  find  that  oh*  414,   >\nA  furiber  bconuA*  the 
VilX  onXy  ehft.ris«il  tb«  «i«f«»9d»nt  r«itli^  «ith  g«ttiqg  $600,  (>o 
*94  tlie  d<''or««  iMJe^n  »  finding  t»   ih«  «ff«»ot  i>tHt   h^  i^t 
iSOC.OCt  »««!    that  tlie«2«f«:?ylJ!mt  Mehrlng,  |j©t  #1,475«C0,  ttnd 
tli«  OBAtffntion  ie   tniKt  at  !^et  the  r&ei>««tiT«  4«f««idaints 
«»ul4  Gnl>'  b)s  r^muir^ii  to  r«?turn  etidri  MKcuntfi  a»  thoyr  M«gr 
]»▼«  r«e«'iv<rd«  ««  f&una  ^jr   Uw  4««re««  w}9Mir«ft»  ifew  4«cr«« 
dir9i»ta  ftll  of  th«i%  i«  r«t«irs  tb^  full  a^^^^unt. 

rue  bill   ojeutrgeie    th«    t)3r«t-  4«fer&c&nts:    »iih  an 
ttAlAvful  e€in«;>irtt«gr  to   li>rintf  alb^ut  e  i^arrlagc  b«tv«ttii  tte« 
«ntpl»inaat  rmA  tine  t^ef^no&nt,  ll«hriii£»  &ii(^  bjr  that  aokmi 
<l«fnui4   tb«   oonplAlii&At  f>Vi%  of  all   hlf^  pr0])«^rty  ft»4  aotiey. 
¥h«  Vlll  |po«t  into  »0M«  doinil  ««   to   th#  4iff#r«'»t  p«jrt« 
tAJlc«n  >7  thff   ««T«(^   4«f<iad»iii»  in  ih«  preR«<3utiii?n  4>f   thia 
Qea»pir«<3iy*  und  t)!ie  <!«ore€  aiiik«8  proper  findings  cf  f%ot 
to   the  isff^ct   that   th«««  caie^tionc   ar«?  tru«?,      TKiat  beii^ 
th«  <»•«•   lh«  <i««r««  pro,>«rly  dir««t»  «  return  of  the  full 
WBOunt  vhlcit  Xh^   ^c^apleiimnt  is   Bhow«  to  hftre  Wen  daimgi^ 
urn  •  r«^»ult  of  thf?  Ointipirm,^,  ^wi  fiz*s   th«  liabilitjr  of 
ttll  of  the  4«feQ{iatit«  ft^r  tfwt  a«>otmt,   irreKj^ectivo  of  jikot 
iMOv  muoH  OAch  of  tlima  wa/  h»TO  j^rc^etmlljr  s>rofii«4  as  a 
r«ettlt  of   tk«  <M>ius9lrao;jr»     ^^>m»  dofeadanto  «r«  el»rg«4  is 
th«  bill  witu  hftTiag  00R»pir«4  in  th«  unlawful  «i0ts  eonpI&in*4 
of,  nasi   th<»  (l«ore<i  is   to    th«  off^ot  timt   tiw^    did  ottgago  in 
the  act»   9t»ri^*nit    to    the  dasukg*  of    th#   eoa^laineiat,   cus  nll«g«4» 
ajiui   they  ojre  tJ»or«for«,  jointly  etwi  »BirsrasJly  llmbl*^  for   tJva 
injury  r*»eultlng  to   th«  oea;;lain<u«t  and  th»  <lssaB»|j«ft  sustninwl 


'-^i 


wmn 


•4* 

^  liiM.     Ba^HMtfl  Tj^  -'rook.  12':    111.   App.  2C3,  2C7;   Derwaue  v^ 
JljMMiesB^,  170  m.   608;   Millar  ?.  iohft.  2r9  ill.   17S;   i'ltriiM^* 

top  T.      inchlifr.   219    111.    159;    'irariklin  Uniori  ▼_£.  '!',>>»  x'eople. 
2Z0  111.    3S>5,   377. 

ViadinsE  ae  error  in  t,t)«  reovril  th«  deor«e  vill  b» 

ijrstimmi. 


nm^^ 


mgsmmam 


/ 


S9  •  asa&i 


i?flt4nUff  in  -'rror. 


/ 


/^l^I.A.  665 


GCC&  aOJKTSf, 


WSU   JmtiCSi  THOJiSOS  a*lirm rwi  %h»  QplnXon  of  th« 
oourt. 

la  tM«  fiction  iito  pi&i«tiff  soa^ht  t©  r^'cevwr 
4UuMm(«»  All»4>e«i   to   h&Tft   1>««n  aufferi^a  ^y  him  fr^r  personai 
iajuri«»,   cauus-esJ  \sy  the  Re^iigenai*  ©f  th*»   d**r«aannt»      ^fi«r 
mil   th«  «viil^B9ft  ti^e  in.   a«f9n(i»nt  ^s&veti   to  strlitt  it  out 
oa  aeoouyat  of     a     varianefi  b«t«'»«a  %h»  nlXmg^^ti&am  of  i^ 
d*«X«tr«tion  jH'-na   the  proof.     ?bl#  antioi)  was  &llo««4  (Ui6 
t!te«  plfiiAntiff  vrt^e  ^'ivnn  le«^T®   to   file  »»  «4MJktieis&I    count, 
«hi«h  h<»  dia  Ine tauter.     The  d«f»n4^iit  ^Xe&4ed  the  ^ttmeraX 
issue  to   tnls  £td4iiieaal   eoant*  And  aLso  fil«%€i  a  epeoi&i 
plea*  aettinie  tt}»  %'iv^  «t;&tute  ef  lifisitAtioae*     'rir>«  pl&lntiff 
tswiriwd  to   tMii  I&et  plee,  fta4  Ms  «l«»uirrer  te^nc  overrules* 
tliereupcfi,  oa  the  <i«»f«*nafe«t'»  aaetion^   tii*  eoujri  ^i.r«?at«Ni 
B  Terdlct  of  aut  Kui,ltjr  &n^  ju4gsfceat  «««  ei»t&r<><^  ft»r  tiie 
4«feild'>at* 

In  tt|»i»e^ini;  frofi^  tlus  Jus^c^it  the  i^laiiitiff 
•Mitejoils.   that  the  trijtl   ecurt  ibrrm^.  in  »ilevii3£  th«  lao* 
tien  te  strike  out  the  ti^tid^na     on  th«  j,:.r4>una  of  &  ▼jurijanoe* 
ft»{i  «lso  ia  overrulii^  his  <lesmrr«>r  t«  %)sx>  ^«rsmtttiit*s  pleft 
«f  th<  eti%tut«  of  liMtfttions. 


Gd9  .AJS^^ 


plaintiff  Dirith  r«»•l»£MU»J^jr  «Af«  &PiiIi%Ae«ii,   »na  a  r<?%.K<:;nikbl#  6«f« 
4«araridk  »i,th  «hioh  to  mtxk  s.%  t:!^?  tiMi  «us<i  plu&s  «i^crttsald»  In 
ilukt  the  eail4  darriok  tm«  4«f«otiv«l/  ocnetruatnl  maA  ea*  «f 
tlM  sapper %•  of   tjm  ^etxidk  im&  »««k,  rottes,  bj^k«n  ft»4  !»• 
••Qurel^-   fiipt«a«4  lUKt  «fM»  vi»XXjf   io&uf  fioiec^   f C  ^    lite   usf*£  «n<i 

•e   UMit  »   *  #   tho  4l«fjrl.^  8U(Jt4«iay  s^a^yn  va^ ,   Q^usinn  ene  of 
tiaff  r«ip;;>ojrt«   to   br««lc»  tjy  re&^m  or  it,»$  afifeotiir*  ooiutAruetion 
«•  «1»ov«  set  fort^,  fslliag  U]^&  %Ms!  X«rt  «:bpuidex  of  this 

f)»»  «iri^ftS9«  ti^i!d««t  to  j^iTOv^  t^»xt  c^n  tjh^  oQ^tJssiftice 

1»oias  uood  to  le»«r  «  l»r^«  y^v<»  i»to  a  4itob*  la  ooiiii*»«» 
tJLoa  wiy»  »ott<»  «at«r  pjtj;^  <@j(t«»;8l&a  wc»rk  l»Oix^  ^n«  )>j  Uio 
oit^a  &tni  %ii&%   %im  plaintiff  v»»  in  %^  «^pIojr  of  tii«  defoocU* 
ASt  &mil  eag.«iugo^,   vi.%h  sthneu,   in  th«  op«rs.ti&R  sf   t]^«-<  v^crrii^* 
«bi.ok  o&a£i»t«4  of  tl}ro<}  Xn^tt,  t^fO  of  thmi,    3£mae<st94  Wy  »ei^« 
of  &  orooo  pi*««»  ^«lsi^  lo^mted  ea  ono  $ia«  of  U^  diioit  oaet 
IHq  tjiird  I«|t  b«l9g  ]ioog.t«^<i  09  tJb«  ethmr  ei4«  of  the  a4.tok«     the 
tter«e  l&i^  ■•4-^re  jclite4  togetiaer  at  t-Js?^   top  wi-ier«  tfe«r«f  «««  ai 
l»load&  Aful  t«usiaa  rig,»     ¥h&  ^ii^4.«i'@no«'.  furth«^r  t«od«a  to  smv  VsmA 
vjMB  tlio  vei^iit  of   tii4?  Yj&Xve  %e«   t&it«n  ^   tlao  derrisk*   th^t 
oltte  of  it  «Mo^  dontttiiiod  the  tin^  i«go  eXipl^^^tii  out,  &^si»^'  froK 
tJbo  ^toh,   o^tusing  tteo  4»rriak  to   a|»r««4  out  hkc   somo  tdtoim  onto 
itoo  plaXntiff. 

thttt  tii*  d«fo»u«int  *ciia  a«i;iis«3itljr  ^ua  saroi^fiel^  iAOOourel/ 
faetOB  anci  inst^«ll    th^^  i^ai;i  derrick  ec    t^at  it    »£ui  iliu»g«rou«f 


•s* 


ft€tHi^ 


■«%iKdi^ 


•a* 

«ad  vJball^   ii}£affi<si«nt  for  ti^se  ta»«p  mnd  purposes  for  «liA«li 
tH«  plaintiff  WAS  jr<frquir«»u    to   aee  It,   sa.n(i   {;o    thai   it  wiui 
llk«l^^    io  elip  9.n4  br^Ak  an 4  f«JLX  Rpaft,  *   *  *  nnt^  bv   rtm* 
B«n  ef   tn*"  n^g;li^ttn««  of  tn*  4«f«»dHntt  «•  akfcrf»«Hi«t,  *  »  « 
ilMT  said  dsrri^sJt  t]a«n  nasi   th*ir^  ««wi<l«nly  slip^«!<i,   &pr«iUla 
brojc®  una  fell  &]»&rt*   ao    i.>mt  &  partica  tibiKr«upoa  f«ix 
ui:»oi»  the  plftAQtlff  *   *    *,* 

In  Oijtr  e^ialea  th«fro  vm»  no  varisjnoe  b«tw««a  tJ>« 
•lla^^tienn  is  th«  origiittal  fi«ca.ftr»tioa  snd  \h»  proct,     TlMiy« 
v«r<»  •«v»ral  iU.l»g«d  stetii  of  a«gli|£«n9«  almrged  in  the  d^ol&r»» 
ilea,  &ftm«tljr»   (1)    tH«  dirrrlek  was  <^#f€QtiT0l^  op!i;^truct«d, 
(a)   Cn«  of   ihfCf  8)u^]»ort«  ef  thm  dftrrit^  wtk»  v<mu(e,  reti«n, 
broken  &ad  (3)   iiiii««ttr«ljr  fi»fit«n«4  ti.nA  (4)    t]^  4li^rrisk  i^e 
wholly  in«uf f  1  oi eai  f«r  the  u»«»ie  «M«i  pur|K!C««  for  whieh  the 
plaintiff  was  rf-quiyeti   t«  u»«  it,      ?uW  ircawiniag  p«irt  of   the 
original  4«olari^ti«>a  which  v«  mve  quet«d  stk&T««,  ii(:  not  a 
ttlMgrg*  of  tt«^lig«i!io«  but  ie  dt^eterlptivo  of   »hftt  im;pp9fi«i  a« 
o  r«rult  cf  th«  aoToral   a%ta]^««  of  a^Ilg«sc«.     A  dealanfM* 
iion  may  he  eubjoat   to  a  doaiurror*   but  ^h«rf:   the  tiistendsMt 
wa.iT«a  eueh  (l«f»et«  ao  mmy  Vo  re&^iufd  in  that  nmmsmr  and  $>l««uSo 
tlso  g«aorol  ioeue,   thi^x'e  ^urmet  ^  eaia   to   br  n  Yi».ri»noe  if 
the  «Tid£nQ«  tMMlo  to  s»rev«  ttiyr  oae  of    t}**?   sfrv  ral  &.nt&  of 
a«gli|c^no«  lelticik  iugr  hetve  b<?«n  ti«t  fox'tJa  in  t'h^  d^sl&rxitioa. 

X»l.»nd  Tfy,  '3^^1,RgIy .  126  III.    4ra.      In   th«  latter   cft,»«   tnc  4«» 
slttT&tion  allogou    tliat  the  defominni  wr&tiKfulljr  »nd  a(>4^11^«sitly 
aufforod  A  ei<ie«alk  ^to  1»o  «ai4  r^^»ln  in  bad  an<i   anoafo  r«» 
9«ir  «a4  co»ditica*and  <iivers  of  the  plAnkv  whorowith  th«  oolA 
•idaaKolk  m&s  ludLd,    to   be  Ami  r«Mnain  broken*  loooo  &a4  lUftfaeteEWNt 
to  iho  etrijigoro  thereof  ■*   *   *,'*         tiie  eYid«r]t4M  ohovod  th&t 


^u^tttimmmmmammmmmmmmmmamtKtBmmmm 


Uttt   tii4»  lu^  «»«ui*4  the  pleiatiff«   4ajurle«s,   but    the  evid<-^o« 

4id  s«t   shew  thAt  «itjr  ef   th«s   ul^nke  i»."-r>    >5rofe«(n^. 

it  «&s  h«la  tJa&t  tih«  fftiiu]^  t©  iiroT©  that  tiio  pl«iikc 
»er«  broken  6i4  sot  dcaetitut«  a  v«rian«j«>  anc^  ii  ^-at^  Baffi«:i«nt 
to  pr«Y«  that  tm  teajctls  w«r«  X0«e«  ^nti<^  tu)f&et«eMt4  ftB4  tia* 

AM  •<>  in  tlM»  mtme  m%  \mt,   tins  «vl4«a««  mhnwtt  xhrnt 
i3m  d«7rlok»  aci  It  ««v*  pX&9«4  9a  tlt«  oeis^«ieii  i»  question, 
*im«  w^XXj  la8ttffi<risnt  T&r  tl£«  ais®«  as^   ^ut^t>9»  for  -^hio^ 
tJMi  pl&iJitiff  <m»^»  r9iiu4r«a  ts  us«?  it,*  i&au  it  ^aie^   ttfiule  to 
ttlw»  tJaat  t^  a«srriak  w*w»  '*«f»feot4¥«ly  evnsiruat«4*,     fmrthef, 
«]iil<»   th(9   RVia«tt««  Ae««  Bdt  R^^-^  that  itiyr  imrt  of  tlis  d«»rTi(^ 
9m»  "Vroicea*   In  t^  orfiiRaiy  «en»«  of   ti^t  i.»or4,  It  ray?  »«li 
W  4MNt%«ndi#(i  t^t  %im  anrrl'sk  autjr  IM  e&id  %»  is&v«  *liroJe«tt* 
is  tlM  icnlnieftl  •«stc4i  ef  th«  wer^t,  wimB  it  »pr«»di  eut  uiad«ar 
%h^  etr&ia  «nd   a6lij«|i89d«     HG5if<e¥«r,   Ui^r*  ia>  n«  «vi^^ne«  ©a 
tM»  KiibJ^&t.      C«rt«4aJgr   th<i  c»vi4<^^e«  esta^lii^^MNi     th»ii  %h» 
4Arri<^  «»•  "imiA^fiurily  tm»tmut4*', 

Xmmbmi^  imi  t^  «vi(i«eae   t^ad^a   to   ^et^^^blish  SIMM 
of  the  ACtB  «f  a«^li^i«io«?  aXl«<^£64,   th«  fftot  tla»t  it  did  act 
•tttftKU,8li  otb(tr«  «A9  i££»tBtsria.l,   mi4%im  mbtian  to   etflii.«  «ut 
tJbo  «vid«no«  on  t^  (^retcsfi  ef  s  v&rians«,   »no-aI4  i3£iv@  h^nn 
eY«rrul*»d, 

It  tmks  Altto  «rror  td  •vwnntil*  ilMi  plaintiff** 
Ammrt9T  to   the  {lef#nct).nt*e  jpl«»  of  t^  »tetttt«  ef  liaiiatiOMi* 
t9r  the  s:»«ii4ea  9cvmt  4id  oet  »«t  forth  «  imw  or  aiff«r«nt 

ef  «otioa  thMi  t^t  i«M(^  iuA  Immhr  aiUcg^^  ia  tli«  orlit^iiRl 


•  ''  \.'vtl' 


•«gLi|5«8oe  wM^  wsfr*  in  tite  s^ri^^iwel  4eai3Lr&UoR,   but 

which  it  «siA  ce,a*la4fre&  ivwii  ^i  l^«e.a  •«i«bXliiheu  V^-   th« 


S3  -   23955 


^^Ai/V-:A   ^'.    /m  iSKUCH, 


▼•« 


immm  LAmsu, 


212I.A.  665 


iBtoa  TO 

CF   CHICAGO. 


B&,   JUSTZC3  THO^C^  d«Xxv«r8a    thtt  Mlaion  of  th« 


>urt. 


Tl»«  plaintiff  brou^^jht   tUis  action  in   tiie  isiiniaipel 
Court  of  Chiea|!;e.  allogln44  that  h«  had  suff«r«4  damagoo  lit 
ibe  sua  of  $1,000  Iqr  reftnon  of  fraud  and  d«o«it  pr&ctxe^d 
by  %iat  <l«f(»B«Lt9iSt  in  oooAoetloa  with  the  sale  of  an  autostoblle, 
T)i«  ieauos  w«r«  tried  1»«for«>  a  1«3T*   r«^eulti.ng  in  a  Toxdlet 
for  tho  pli^nilff  •  in  tho  stm  of  ISOO.OC,  on  which  th^  oeurt 
•stored  J«d4?ttont«  and   to   r^roroo  which  the  d«fenasnt  has 
•ttOd  out  thie  writ  of  orror* 

In  hlo  aftoaHod  otatoattont  of   elola  th«  plaintiff 
allegoa  thnt  hir.   oIaIs  Ih  for  daaagoo  8ttitt&la<?d  "by  r»&»o» 
of  trie  taalleioua  and  wrongful  taking  aad  d«tainine*  of  a 
certain  autotaobile.  whiah  tho  plaintiff  had  purohaood  frtm 
the  dftfondiint,  glwlnK  hla  in  pa^taeat  therrforp,   s  eertifl- 
eat«  of  doposlt  of  $350. oc  whit^h  th«!  plaintiff  had  mU»  ea 
tho  purchase  ef  another  autoaMhilo  and  which  the  defendant 
aoeepted  at  a  wala*^  of  $]t90.cO  on  this  transaction,   &nd   in 
addition  thereto,   fifteen  notes,   eaeh  for  the  etsa  of  $&0,QC, 
^riU>ah  notes  matured  r.oathly  on  nnd  after  th«lr  date;    that 
tteooo  note*  were  oootured  hy  a  ohattt^l  laort^age  en  said 
autoJHsoMle;    that  *i»efore  th<s  saaturlty  of  the  firet  of  Xlm 


o  <^ 


J.A.ISIS 


rlX' 


•aiv3   notes  the  defentitmt  interfered  with  the     laintlff'a 

us*  of   th^  8al<i  autOiaobll<$,   ana  witiiout  fun^   reason  or  omvmm 

thorefer    »   r^fueeu  to  permit  the  plaintiff  to   tak«  said 

autostebil^  fro«a  aaidtdof^adunt^B)   g«ii«iE«,   for   th«  purposo 

of  uoing   thff  oaid  autoaebilo;    that  upon   the  >»aturitjr   of 

tte*  first  of    th«  said  notcK,   th«?  d«ffndant  refueed  a 

t«nd«r  of    th«  sya^KB^nt  of   t]rj«?   !?».id  Koto,*  with  iBtsrest 

and   *d«BWftBd<»<l   the   iaE»«ciiate  p%y»*»nt  of  aU-  of    the  oaid  Kotee"; 

that   *thP  said  aotion*  of   th<*  def fondant  »  *   •  »«r«   "donw 

purpose 
for   the  «xpr  e^/and  n&li clous   intent  of   th«  dafendant  to 

defraud  and   eheat  tlwplaintiff  out  of  th«  aoncy  paid  for 

•aid  autoBWbllo;    »  »   *.     Wherefore,    the  plaintiff,   by 

roaeon  of   the    i«iliciou«  and  wronj^jful    acto  of   the  defend- 

ami,  ami  the  fraud  and  d«e«it  practieod  "by   the  defendant 

ytp^n  th«  plaintiff  in  taking  poe«eR»ion  of   th«  sutiid  au%&» 

looliile,  and  deprlTing  th«  plaintiff  of  thf  use  thareof , 

th«  taking  of  tho  oaid   certifioato  of  deposit  for  the  sum 

of  $3&0.00>   and   tho  taking  of   the  oaid  autoi^olille,    has 

ouatainod  daaageo   In  the   sua  of  ^lOCCCO," 

Tho  defendant  urges   that   the  trial   court  errad 
in  exoluding  oertain  lettere   that  *ero  of f^rc'U   in  evid^'nce, 
and  further,   that   thu   !»videno«?  failed   to   et^tablich  the  plain* 
tiff*B   oaoe  as  alleged  in  hit   aiaended  etatament  of   slai^,   and 
that   the  Jud^nent  should  he  reTorsed  as  being  hasod  upon  a 
Tordiot  which  ie   contrary   to    the  s^anifest  weight  ot    the 
•Tideafiw, 

The  undisputed  eridf^nco  slMWdl  ttet  the  plaintiff 
hAA  purchaood  frosa  tlw   defendant,    the  autORJOMle  referreu   to 
in  the  statement  of   elaia,  on  the   termi   therein  set  forth 
as  qiwted  ahoTO,      The   oliuttel   .'mortgage  ^ir«n  to    the  defendant 


««'j  '; 


-iaiql 


i^d-xliLi 


,9ttr 


•3* 

bjr  th«  plalatiff  pr^ridrnd  that  *in  (m.««  default  shall  Ve  n&d* 
in  th«  payfii' n .  of   tiMi  8»t«  afei*'>Raid,  or  any  part  th«ir«of,  or 
tho  latere;; t   thereon*   on   thr  day  or  dayo  respectively  on  whiob 
%hm  samo  ohall  b««»^e  ciuft  &na  p<g#abl«;   or  If  th«  lt»rtcftg«o  »  «  * 

•hall   f«nl m&... in««»cur9  or  uaaafa,  or  shall  fear 

(SlMinuticn,  rosioTal  or  iraeto  of  said  property;  or  If  the  Uort- 
t^aeor  ahsll  sell  or  aseign,  or  attoaipt  to  sail  or  aatsitpi,*  tha 
•aid  autonuB>}il«;    "th^sn,   in  any  ©r  «lther  of  th«»  aforesaid  cao«»s, 

all   of  said  Note nnd  siua  of  aasMgr*  Wth  prlnoxpal   and 

iat«?re«t»   shall ,   at   tho  option  of  th«  aaid  :!ortgii|;ea  »   »    » 
beeoiaa  at  enoa  dua  and   payabl9,   amX   ilia   aaid    iortgagee  »    »   * 
shall   thnreupca  iiave   the  rl^ht   to   taica  Inaadiata  poeaassioji 
of  said  property,   »  »   »  and  sail   anu  dispooa  of  tka  aaid  pro* 
party  or  any  part  th«»rROf ,   at  puMio  auotinn,    to   %h^  hi^^hest 
Mdder  »  «   ^.^     Thes  iiiortgAgo  and  tk«  notaa  ara  all  datad» 
Fab,    24,   1915,      "She  first  not©  irap  du«  ?*arolj  24,   191S,    and 
was  iMt  paid  at  taiaturity. 

Tha  plaintiff  r<RC<^  iT«4  1i3m  autotrio^ila  at  tho   tima 
tlMi  purehasa  vas   ecnsuss^&tad  isna  u»e«<:   it   for    U\f>  following 
SHiath,   keopln^   it   in   the  defendftnt's   garage,      Althoti^rh  the 
erideactt  on  this  point  ic   ^nnicting,   in  our  opinion  it 
olaarly  astablishae  that   tha  defendant  did  not  intf^rff^ra 
vith  iha  5»laintiff'8  use  of   the  automcbile,  before  the 
ittturity  of  the  first  lust^,   but    that   it  ^ae   on   varoh  25, 
1915  when  he  refueed    to   permit   the  plaintiff   to   Tetmif   the 
ear  froa  the  {garage,   the  def<mdant  giving  as   his  r<%aeon  for 
this  aotiOB,    that  he  im4  b«en  informed   thnt   the  plaintiff 
aas  eadaavorinis  to   sell   the  autot^fbile,   ^nd  unn<-r  those  cir* 
eunstane^s  felt  insecure  and  uneafa.      The  df^fendant  t«?nti* 
fiad  that  ke  then  told  the  plaintiff   that  if  he  aanted  to 


««11   ^h«  finr«  he  oould  do  eo  froa  th^  garage  under  the  <ie« 
f«[idMit*e  Bup«rTl8ioa  and  that  he,   tJw  defendant,  would 
httiy  him  ««!!  It,  Vut  iVrnt  he  could  not  p«x%it  Ma  to 
taJett  it  out  again  uatil  "he  h»d  *«tlsif«<ji  th«  f^coount  of 
liidlgiTttn  a«  ao««  security   tliat  the  laalanee  vould  he  p&i4** 

^  The  evidono*  aeemu  to   eet^-blieh  furth«r,   thi^t  en 

^ajreh  26,   th«  plaintiff  oalled  at  th«  df^fendant*8  garaga. 


with  his  lawyer,  and  tendered  fSO.SS  in  p^raest  of  the 
firet  note,  vhiah  the  defendant  refused  te  aooepi  After 
ealling  uf  hie  lavQrer  and  disounsing  the  aituation  with 
hia  orer  the  telephone,  and  at  th^  time  the  defendcnt  re* 
fused  this  teniier  he  told  the  jildbttiff  and  hia  lawyer  t,h&X 
he  had  eleoted  to  declare  the  entire  aissount  due  under  th«* 
t«rm«  of  the   chattel  aortgaige. 

ilr,  ^4g&r  J.  I»hillipe  testified  that  te  te«  acted 
Ml  tlM  defendant* s  lawyer  on  the  oeoasion  in  question  and 
that  OB  March  25,  he  received  a  call  fron  Mr,    John  E.  Bride- 
Bon  rcpreaentiag  the  plaintiff,  and  told  him  that  the  defend* 
ant  had  OYldenoe  that   the  plaintiff  Imd  l>ep;n  tz^^ing  to   eell 
the  car  centrary  to   the  chattel  mortgage  proTieiott,   rmd  for 
that  rc^ason  the  def<miiant  wae  inclined  to  keep  the  oar  unlesa 
the  plaintiff  could  giTe  hira  eorne  aseuranae!   th^st  if  he  did 
B«ll   thfi  car,   the  defendant  would  get  hiR  money,     ^r,   Phillips 
testified  further,   that  for  a  period  of  thre«  or  four  d&ya 
after  this,  he   c»>nf erred  «ith  <  r.   %riokeon  a  n\£S)iber  of  tiioea 
in  this  matter,  B.nd  in  ?illof   thsse  converaatione  teld  hia  that 
*«e  wanted   to  help  Ur,  Voa  Bruch  to  get  what  money  he  Toad  put 
in  th«  car,  Irat  we  did  not  want  to  jeopardise  our  intereets 
l»y  doing  so;"     that  Mr.  Bricksen  told  him  he  was  endeavoring 


» t  ■■(.'.,  -y 
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%ti   raise  ucaie  aon«^    %o    t«ic<>  up    th«^   .-.-voir   .\<:?i-.vini   'nil   *6i>  as 
W   0«N>O£»«r«t«  wlUi  hi«4^     I   g' ve  hisx  tne  inruTAnct^   iutli.^ 

for   ."     TM»  e'vi4««M}«  Itt  -aiidi!3^mte<I. 

th»  drntmndrnt  off>red   t^iro   I«it«<re,    in  evi«t«i»o«» 
MMi  to  til*  plaintiff  Igr  m^iotos'oit  H«il  MEii  r« turned,  uf»-> 
•94ni«4,  M»rk«d,  *£hr*d.  Left  no  Add.*     «hiob  l«tt«r8  v«ro 
OfMMiod  for  th«  first  tlm«  In  oourt,  whon  tiii»>   wftr#  off<>re4 
in  evid««no«*     TIm»  first  l«tt«r  wo»  dsto^  i&arete  2&,  »n«l  noti* 
fio4  tl*e  plaintiff  tlwt   th^   first  pttynoat  ialXea  for  in  th« 
dMittol  MOrtfifteo  en  th«  aatoiaobile,  «as  psst  4ao  iimt  onp&id, 
sa4  tteit  %iHt  dofoRdimt  )Mtd  dooldod  ia  »««ojNbia««  wLtIt  tbo 
tonMi  sAd  itrevisione  of   &h«  aort^&i^«»    to   ^oalAro   thft  c>ntir« 
liidebt«4noss  4ia«  and  to  proeoed  t«  ««}.!   the  o^r  to  p«^   tiso 
Wifiuntoe  of  tAO  iad«bt«da«s»  &mi   t&   turn  ov«r  th«  excise. 
If  aay*   te   tfe#  plaintiff,      tho  aaeoRn  lett-p-r  wsb   tiate^  '  ar«>i 
30,  ^sad  vas  a  foraal  aetla^^     of  the   tiao  «a4  i^laaa  of  th« 
px6iiOn«<x  sale.   Botis  lett»«'r«'  *er«  «4ilro»r»««i  to   thi*  :.>laintiff 
at  •261.  Jfortfe  Koetn«r  av«nttO,    Cfiai^t*^,**    tii»?  cnly  addraos 
ahien  th«  plstatiff  hmA  jiiYcn  nna   th9  &^4r*>e«  &.t  «hi<:ili  tho 
^lAiatiff  tfistifi«(i  a«  aas  iiTiag  at   tl«?.t   tii»«.      tne  plain* 
tiff  ©\!ij»eta«  to   t)fw  intro^uatioa  of  t^«#  loiterie  on  tJio 
tpmvm^  thttt  thm  st«tat^  on  the  ctubj<?<3t  of  citesttol  aarteaica 
aalas  <Ud  not  tirevide  for  a  s«rTioo  of   iiii«  kind  of  notioo. 
Iqr  »aan-»  of  the  Uaitod  v^^tntee  kail.     The  court  9rr9'^  in  sus* 
taiainic  tiiat  objeotioa.     tiiie  aas  not  a.   e.>xi%   in  thte  natora 
of  an  aotlon   for   tr«s^as«,   nor   ir^.o  it  on«^  mh^t^in   %h«  plain* 
tiff   elaim«<i  daao^as  as  &  r^^sult  of  a  eoavorslon  or  arcn^ful 
takioi^  of  t^e  aatoaaabilo,  1»at  aae  on*  wliorola  ho  aaJcod  dfi«as4Ne> 
which  ho  olaiaed  ho  had  eafforod  aa  a  raault  of   tho  dofenaant*s 


•c- 
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tramA  and  d«o«it.      Th*  Ibbuc  whieh  v^ji  to  het  d<?old«d  by   th« 
Jury,  WAV  not  «a  to  «h«t>i«ir  t)i«  defendant  bad  aoooR^lie2Mtd 
ft  Tftlid  and   I«g«Iforeelosu7e  of  his   olmttel  oortgac*,  but  tm 
to  vheth«>r  ]i0  ]^a  praetia«d  the  fnuiA  ftsd  d«e«lt  upon  the 
plaintiff,  vhieta  vas  Dvs  basis  of  ths  suit  which  th«  l&tter 
hM4  brotaght  as  aJJb^|«d  ia  his  aa»adod  etatosMmt  of  olal«» 
and  on  that  issue  both  ths  fact   that   tho  lottors  iMsd  b*on 
sent,  and  th€  letters  thssisalTes  were  ooiH|p«t««it  and  admiss* 
iblo  in  rrideace, 

th»  eirid<?»oe  further  shows  that  the  defend^mt  had 
boen  adTisad  of  sona  attsa^t  upon  th«  part  of  Xhn  plaintiff 
to  dispose  of   the  oar.      It  is   furth(*r  •etablished  by  tha 
rridonoe,  and  this  without  dispute,   that  the  autosiobile 
was  sold  at  publie  aaetioa  at  the   time  and  plaee  mentioned 
in  the  notice  which  the  defendant  JaMsd  endeawered  to   send 
to   the  plaintiff,  and  t^t   there  were  aose  fifteen  pc^ople  at 
the  sale,   and  ten  or  twelve  bids  Muie,  t]9y&t  the  car  was  sold 
to  the  hiishest  bidder  for  $76C.OO,  and  uador  date  of  4pril 
6,  the  defendant  sent  the  plaintiff,  by  registered  nail, 
due  notice  of   the  results  of  the  sale,  whioh  letter  «as  also 
returned  as   the  ethers  iiad  been,  but  a  dupli<mte  of  it  sent 
by  registered  a»il  to   the  p>laintiff  in  oare  of  hie  lawyer, 
la^d  been  duly  received.      It  was  further  in  evidence  timt 
the  def fondant  did  not  see  the  plaintiff  from  the  titte  he 
called  at  the  defendant's  garage,  with  his  lawyer,  en 
Mareh  25,  until  he  saw  him  in  court  at  tht^  time  this  Mtae 
was  tried. 

On  this  evldr^no^  we  are  dearly  of  th«  opinion  that 
the  ehari;e  of  fraud  anU  deceit,  made  by  the  plaintiff  in  his 
stateaMint  of   olaia,  was  not  proven  ana   the  court  should  have 
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.-^9     70^. 


«lle««id  tlM  <i«fen4ttat*8  taction,  aa-Ue  at   tlM  «i«ttc  of  all    the 
evldimoc,  wh«r«ln  h»  retqu^eteci  a  p«r«s«iiptoi7  inctruotion  <il« 
r*ctiBg  ih«  Jury  to  find   the  dpfend-mt  not  guilty,     Trnud 
will  not  l»e  prosttsMd  but  »u»t  be  proTecl,  b/  such  olettir  amcl 
cenTineiag  «Tldene«  a*  leAvoe   the  court  v«ll   satl&fleci  with 
th«  all««ationB  made.      If  the  {^lOtlTef.  /ind  design*  of  en« 
ohiurced  with  eonduet  amounting  to   fraud  and  d«o«it   <mn  l»e 
6ttri>mt«a  to  an  hornii^t  eiad  l«gttiMat«  aotiT*  as  veil  as  t« 
a  oorrupt  en«»   tlm  former  should  be  adopted.     U0K.»tmm  y» 
yiekel berry.  244   111.   117.  The  eTldenoe  oontaiaed  in  this 

record  would  soeii  however,   to  adait  of  no  doubt  and  in  our 
opinion  it   clearXjr  establishes   tlmt   the  defendant  was  prosyi^ted 
in  whatever  he  did,   by  no   improper  motivei^. 

It  will   not  be  aeoeesary   to  ^aset  upon  thf>  othftr 
errors  assigned.     V^r  the  reasons  etated,   the  Jiidipieiit  of 
the  Liunieipal   Oo«rt  will  be  rt^rv^rmtetX  with  a  finding  of 
fact. 

wmmsam  wim  a  fikdibo  or  tkm, 

WaS)im   07  7ACT: 

We  find  as  a  faot  that  t-he   defendant  did  not 
praetiee  any  fraud  and  doeeit  upon  the  plaintiff »  and  ootamitted 
no  nets  idth  nalioioue  intent  to  defraud  wnd   oheat  the  pls^in* 
tiff,  as  alleged  in  the  amended  statement  of  claim. 
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i>S0l'Li?\03?  TAS  STATJt   OP   ILLimAf,         3x^    I»A«     00& 

Pefondant   ifi  Krror,] 

XRHC8  TO 

MUHICLFAX.  CeUilT 


\         FlaintJ^f  in  "--rror.) 


ttR.   JOSTiaJ?  TH(ailSCai  a«liT«r«u   tHe  opinion  of  the 


court. 


thie  in  ft  writ  of   error   to   rovfiunM  ft  JmifBient  of 
tb*  Mwaleipal   oeurt  of  Chicago,  finding  the  ulaintiff   ia 
•rror  g^uilty  ©f  p«tit  larceny,  on  a   tri&l  before  lh«   court 
viVnout  a  Jury  &nd   eent^ncisg  IULb  to   five  moathe   in  tho 
Houfie  of   Correctiun,   ^mi   to  psy  a  fin«  of  ll.OO  aad   ceoto. 

Th*   infonaation  alleged   that,   on  !?ov.    26,   1917, 
the  pladntiff  in  error,   "dlti  ete&l,   toJKe  Ana   carry  aw&y, 
with  intent   to   steal    the   esme,    eiji^ht   dollars   ^.CC)    in 
tinitod  States    currency," 

Seetion  27  of   the  ^^uaioipiLl   Court  Act,   is   in 
part  ae  follows:      *eTery  infomation  shall   set  forth  the 
offenae  with  reaaoitable  certainty,   aulietantially  as  re* 
quired  in  &n  indlcti»eat* "     The  same   eertninty  of  alle£;a- 
tioa  i»  required  a«  in  an  indictment,  P^ogle  t^  gelnotein, 
25S  111.    5^0, 

It  wme  held  in  jf^tt^plf  Tj.  ;iill er .  ITS   ill,   App. 
292,    that  an   information  for  larceny  alleging   t'naxt   the 
defendant  "did  frsiudulently   tn]c«i,   nteal   nnd   carry  away. 


saa.A.isrs 


th«  •«■!  of  nine  dollars,  $9«00,  lawful  Money  of  th«  United 
8t«t««  of  AKurriea,  of   the  v&lue  ef  nlae  doIlAre,*  dlu  iwt 
••t  forth  th«  off  MM*  with  euffioi«nt  osrt&lnty, 

^"  ggopl^  T>    ilant.  251   111.   446,    th«  defcndAnt 
«a»  9onviot«d  under  m  oo  oit  which  eluurgod  th«  Isurecay  of 
A  pookot-book  of  th9  value  of  oac;  dollAr  aad  *#S5  of  good 
aad  lawful  «oney  of  the  Unitod  States  of  immiti^ft.  of  the 
Taltte  of  $&5.*     Vhile   this  oaoo  waa  deolded  en  a  point 
wlUeh  i«  not  pre«ent«d  in  the  onee  «t  bar.   the  ^ttj»r«RM 
Court  in  eoJBMKeatiag  on  the  count  from  whi'^,h  we  have  quoted 
sftid:    'A  eoamon  law  incliotm«nt  for  the  lAro<*n]r  of  {^oney 
liyLeh  merel/  deeorihee  the  eubjeot  of  the  larceny  as  a 
eertain  nuaber  of  foll&ra  in  lawful  money  of  the  gorem* 
nwat  of  a  etnted  Talue  would  be  too  ina«^flnlte  and  uae^cr* 
taia»  and  should  aeoording  to   the  great  wolght  of  authority, 
1»«  ^uaolwd  on  aotion.* 

Under  the  rule  a*  it  tea  thus  been  laid  do«m,  by 
our  oourts,  we  hold  that  the  information  inrolred  in  the 
oaa*  at  bar,  was  insuffieieat.      It  le  true,  ae  pointed  oat 
lagr  defendant  in  error,  and  aleo  bgr  the  eourt  in  People  T. 
jyjLller.   supnj[.    that  tbis  rule  ^nstruin^  the  ehar^e  of 
lareeny  very  etrietly,  grow  up  in  an  attempt  b(jr  the  eourt* 
to  laodifjT  the  harshness  »n4  eererity  of  the  eo»mon  law,  under 
whioh  for  oenturiee  grand  lareeny  was  puniehablo  hy  death, 
and  in  those  tines  the  Talue  of  moneys  often  fluetuiated 
Materially,  and  as   tivn   eourt  aaid  in  the  oase  last  rt^f erred 
to,  we  might  ha-re  felt  at  liberty   to  modify  thir   rule,   in 
it*  application  to   the  present   times,   so   different  from 
those,  whiah  then  so'^med  in  justiee  to  d«^ind  it,   wore  it 
not   that  we  feel  bound  hy   the  telding  of  the  Gupr^ne  Court, 
in  ?MSUlXa.  Xa.  Ilual,  SitSUOk,   ^^^  their  eons  true  ti  on  of  the 
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«ll«gfttloii  ooiRplAln«4  of  In  %hm  inferrmtion   ther*  iirrolT«d, 

The  dmtmot  in  thie  infor^iation   is  t%et  »uoh  m,  en* 
«•  amy  h9  ««i<i  to  hATe  "itema  snalvea,  «b«r4;   the  def^nuant 
49ea  not  ask  for  a  bill  of  pertiutalers,   ox     iovc   to   (iuaeh 
th«  tnfora&tioii*   for  it  ia  one  that  co^b   to    th«  merits  of 
tho  esse,   on  the  quostiOB  of  the  guilt  or  innoo«^noe  of  the 
aooueed,  And  euch  »  defeet  iimi/  h%  ttvslled  of  in  &  vrlt  of 
•rror,   even  thouijph  no  noiioa  to  QunBh  or  in  arrest  of  judg* 
aent  hno  been  wtdtt  la  the  trial   court,  l^eopiic  t^  ^gi«B.  163 
111.   App.    6U2.   SIC. 

The  other  »Tr9r  asei|pse4  need  not  he   f^nei(i<»red. 
Tho  Judgment  of   the    Municipal   Court  ie  r^^vereed  ;>nij   the 
MiB«  remanded. 


\ 


% 
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and  I;  ;  ,.  .  .  :.uniuY  it  ColiliM^Y,  -^ 

Conplainants  and  Apr«ll««t 

▼••\ 

iom  A.  ciBvinU,  ^ullim  c. 

BIBLACK.    as   RtO^JLvtr   of   tk« 
3^  SAIXK  aTHSBT  t^Ui^T   AH!* 
SAVIKOo  BAliK,    OEilffHAi,  "I';-rU4t 
COldPAHY  OF   XLLIlOlii  and  the 
STOCKBuLJijtJ  of   a^id  LA  -^ALld 
3TRK3CT   TBUiJ-r    AliD  iiAViKGtti  BA|ik, 

X>«f  «nda/)te  ^and  Ajti^jlEllanta, 


12I,A.  665 


APJFAJ.   ?K01{   Cli'.CUlT 
COURT  OF   CCOK   CCUHTY. 


V 


In  a  aaooad  aa«nd«d  and  aupplaisental   bill    %h9  oom- 
plninanta  alleged  that  tha  Laiiialla  atreet  Truat  and  aaTlngt  i 

Bank  was  organised  in  the  year  19ia  for  the  purpose  of  doing  a    | 
general   banlcing  busineaa;    that  It  oensed  doing  busiseaa  on  the 
lath  day  of  June,  1914,  heeau»e  of  inaolyenoy;   that  its  then 
aaaeta  were  not  aore  than  5C   per  cent  of  its  liabilitiea  and  th«t 
there  would  reniain   due  and  owing  to  ita  ereditora  after  distribu-    • 
tiOB  of  such  aaaeta   the  auns  of  f2«0C0t0C0:    that  a  reeeiyer  «p-> 
pointed  by  order  of  oourt   took  jposaeaaios  under  the  direction  of 
th«  court  of  all   of   ita  property  nnd  aaaeta ;    that  a  final   deoree 
waa  entered  in   the  auit  in   vhioh   the   receiver  waa  appointed,   dia- 
sclving  the  bank  and  ordering;:   that  ita  aaaeta  be  oonyerted  Inta 
money  land  diatributed  among  its  crecSitore. 

Tl&e  bill  aet  out  the  naaevof  aubaoribera  to  the  cipital 
atock  and  surplus  of  the  i*2»alle  Street  Truat  &  savinga  Bank  and  f 
the  number  of   aharea  held  by  said  subaorlbere  and  charged  that  ^ 

no  ether  aubseriptlons  were  aade;   that  none  of  said  subeoriptiona 


i  ^.^ 


wer«  paid  by  any  of  the   •ubscribers  or  any  oth«r  persons  for 
then;  and   by  further  allegntiona   it  ie  charged  that   the  conduct 
•f  the  la  3alle  street  Truet  ft  8ayin<ce  Bank  by  it*  offioere  waa 
auoh  that  th«>  conplainnnta  and  other  oreditore  «ho  might  ehooee 
to  come  in  and  prore  th«lr   clnins  were  entitled  to  a  decree 
"that  the  court  si^ht  ascertain  and  declare  who  were  the  credi- 
tors of  the  Trust  A  i*ayin£,»  BanJc  and  the  total  liabilities  of 
the  Trust  4   iitir inga  iiank   tc   its  creditors  and  that  the  court 
night  ascertain  end  declare  who  were  stockholUers  of  the  IM 
aalle  Street  Trust  &.  cia-fings  jaank  on  June  lH,   1914,   as  well  as 
what  other  persons  hsd»   froa  tijae  to   tirae  prior  to   said     »te, 
been  stockholders   thereof,   and  the   extent  of   the  liabilities  of 
said  pripsont  and  foraser   stockholders  reepeotivcly   to   the  credi- 
tors of   the  Trust  and  Savings  Bank  under  ueotion  6  of  Article 
XI  of  the  constitution.* 

Ansv^ers  were  filed  by  a  number  of  defendant   stook« 
holders.    Including  appf»11nnt9,   and  on  July  1ft,   1»16,   a  decree 
entered  in   the   cause.      By  the  terms  of  the  decree  those  stock- 
holders T9ho  held  sharos  of   titool<  at   the  time  of  the  appointir>ent 
of   the   receiver,   as  well    na  certain  stockholders   who  haJparted 
with   their  stock  prior  to   such  appoint/r.ent,   were  required  to  pay 
to   the  receiver  aaovints  equnl   tc   the  par  ralue  of  the  shares  of 
stock  held  by  thesi  respectively.     The  decree  further  provided  that 
payments  under  the  decree  of  the  amounts  required  to  be  paid  by 
stockholders  in  satisfaction  of   their  liabilities  as  stocktioldart 
was   to   "operate  as  a   satisfeotion   of   the   liability  of   every  other 
defendant  as  a  holder  of   such   share  of   stoox,    without  prejudice   to 
any  ri^>it  of  any  holder  of   such  share  of   stock,   by  an  appropriata 
action  or  proceeding,    tc   ccapel   contribution   or  reimbursement  by 
any  other  holder  of  such   share  of   stock  for  the  amount   so  paid,* 

Certain   stoolholdert  app<»aled  from  this  decree  to  the 
SuprsBie  court,    ^hich  held  the  decree  to  be  erroneous,      (Golde^s 


T.    cenrenka,    278   111,   409.)      Upon  remmndstent   of   the  oa»e   to   th« 
Circuit   court  a  decree  waa  enterad  appolntini;  th*  Chicago  71tla 
&  Trust  Company  reoaiver  to   reoel/e   tha  anauntB  du<?  from  stook- 
holdara.     7h«  daoraa  alaa  ordered  a  referance   tc   a  maater  In 
chancery  to  «.acertaln   tha  aoiounts  due  the  receiver  from  former 
stockholders.     Before  any  proeeedinca  ware  had  before  the  maa- 
ter*  and  in  accordance  vtith  the  decree,    tha  eraditcre  of  tha 
Truit  &  SarlngB  ?Rhk  filed   th«ir  alaima  with  th«  reeelYar  ^nd  tha 
revert  of   the  receiver  to   the  court  allr.wlaK  such  clnime  waa  duly 
approTed  by  the  court. 

the  dcei&lon  of  tha  Suprei»e  court  dlapoeea  of  every 
question  with  respect   to   the  liability   of   tha  bank's  stoekholdara 
tc   the  receivar,    axcapting  only  with  reference  to  tha  liability  of 
those  stockixcldars  who  had  parted  with  their   stock  before  jrune  12, 
1914,    the  dfi^   that  the  la^^alle  Street  Trust  &:  aavinga  I'.saxk  ouapended, 
exhibits  prepared  by  witnesses  from  the  books  of   tho  banic  wera 
introduced  in   evidence,   vhioh  suowed  among  other  things  tha  lia- 
bilities of   th«   ijiballe  iitreet  Xraat    I   tarings  Bank   to  ita 
creditors  at   the  cIobo  of  buainess  on  June  11,   19X4;    tha  names 
cf  otookholdars  of   the  battk  at   tha  tima  of  its   suspension  and 
eldO  the  nffuues  of  persona  who  held  stock  in   the  bank   prior  to  its 
tuap^^rsion  with  tlie  nucpber  of  shares  and  the  periods  of  time  dur- 
iniB:  vftiich  the  latter  stoek  was   so  held  by  the  forcer  owners  th«ra- 
cf.      Sc   cbjecticn  w«.b  made   to   the  introduction  of  these  atutestents 
by  the  dafandaxita,    who  by  their  appeal  brin^.   the   caa«   tc    this  court* 
Such  objections  as  worO  made  to   the  statements  were  not  speoifie* 
and  none  of  theoi  was  based  on   the  fact  that  the  original  books  of 
the  ba^k  ware  not  introduced  in   evidence. 

A  statement  was  also  introduced  in   evidence  which 
showed,   among  other  things,    tha  liabilities  of  the  bank  which  had 
aooruad  while  certain   etockhcldera  were  the  otvners  of   stcok   in 
tha  bank  during  periods  of  time  prior  to  June  19,  1914.     Thia 
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•xhlblt  ««■  e  ooinpll&tlon  made  from  the  bank's   stock  ledj^er     wJailoh 
was  offered  in   oyidenoe  and  alto  c«rtaln  exliiblta  whloh  have  baaa 
referred  to. 

I2i  addition  to  tlie  foregoing  the  maater  reoelTed  in 
evldeuce  a  certificate  of   evidence  taken  en  the  formesr  hearing; 
oertain   ordere  wiruoh  had  been  entered  in   the  cause*   («nd  also  the 
receiver* »  re^  c;rt  of  claims  referred  to   in  one  of   such  ordcre. 
Upon  th<    evidence   eubioitted  the  K«8ter  retorted  hiu  findingt)  and 
ccncluaions   to   the  court,      rxceptione  were  filed  by  Kppellauta 
to  the  report,    which  except ione  did  not  queatlon   suny  ruling  of  the 
matter  with  reepeot   tc    the  a<Uttleeion  of  evidence.      ?hs  court  ever* 
ruled  the  exceptions*   approved  the  report  of  the  rei^eter  and  de« 
ereea  were  entered  against  n,   l>,   Oreg«r  far  |1,000;   againet  uur* 
tls  J,   Judd  for  $fi,tJOO;   against  "*.   ;r.  o'Walley  for  $3,00f),   «nd 
against  frank  L,   iialth  for  $15,000,    «^hioh   navtjral    eusna  the  par-     . 
ties  noised  vF>re  required  to  pay  to    ihe  Chioa|{o  Title  *!  Trust  coupamy 
as  reoeive;!'.     fhe  above  aasied  defendants  by  this  appeal   seek  to  r«* 
verse  thia  decree, 

it   ia  oontenaed  on  bei^alf  of  appellants   that  the 
Master   erred  in   receiving  In   <&vid«noe   the   wvidenoe  t^hieh  was 
ad&ittcd  upon  the  fomer  hearing  of  the  cauee;    that  the  testi^onjr 
ta^cn  at  a  fori&er  hearing  \»efQr»  a  smutax  was  not  oonpetent  or 
aAnlasible  because,    as  it  i«  a»«ierted,    the  master  who  heard  the 
tvid'^nce  in   the  former  hearing  had  before  hxm  for  determination 
ether   ieuue.s   iiitui    UiaL  involved  in    um  present  hearini^,.     as   stated, 
the  feriuor  decree  which  was  entered  in   the  caui»e  was   reviewed  by 
the  oupreaje  court;    that  decree  directed  the  final   etoekhcldera  of 
the  l.ai.>alle  Street  Trust  A   savings  Bank  to  pay  an  smount  equal   to 
the  par  value  of  thtir  stook  to   the  receiver  of  the  baidc.     The 
aupreeif   court  held  this  part  of  the  decree   erroneous  and  it  di- 
rected the  appoinlibent  of  a  receiver  spoo4ally  authorised  to  re- 
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0*1  ▼•  th«  uvaom  due  undtr  ths  decree. 

The   deoision  of  th«  dupreace  omirt  put«  an   eni.  to 
the  eontroversiet  b«»tw«©n   the  parti «•   no  tnv  a  j   aucii  oon trover- 
sles  were  expreeal./  cr  by  neceeeary  isiplioation  deteruinfid  by 
that  court;    certain  of  the  quest lona  preaentfld  h<!r<j  could  have 
been,    ttr^i't   if   they  were  not,   vreaonted  to   the  auprawe  court, 
ax2d  it  is  now   tcu  Into  to  prevent   theti^  on   tale  appeal. 

lEhlle  the  bill  preacnted  different  oauoee  of  ao* 
tion  agiiinot   the  defendants  thereto   the  irapraae  ocurt   did  net 
see  fit   to  require  t/te  bringing;  of  separate  ecticne  by  the  earn- 
plain^nta  ag^tinet   the  different   defendants,   but   it   directed  that 
two  branohes  of   the  c«ee  be  referred  tc   Bei:;!ttrftte  »A8t.era»     The 
present  nppenl  pTpaente  only  the  centreTrrey  oonoeming  the  Xla* 
billtj'  of  Btockholdera,    and   it  mr».y  be  conceded  that  nueh  of  the 
evidence  which  wae  adraitted  at  the  former  hearimr  was  iau-ieterial 
on   the  lasues  presented  In   this  appea] •     This  cannot  be   eaid, 
how^^er,    of  all  of  thi»   evidence,   much  of  ^lich  is  wHerial  her*; 
v/e  are  not  prepared  to   a»y   that   the  ndtsieaion  of   the  evidence  did 
in  fact  tend  to  confuoe   ttxe   i;ssue».     liv&x  though  it  b**  conceded 
that  much  iia-^aterial    evidence  is  contained  in   the  record  before 
us,    the  decree  cannot  be  disturbed  if  the  record  rjieolosee  that 
the  Master  and  onancellor  had  bofoxe   tnera  sufficient  adtni^slble 
evidence  to  autnorise  the   decree  vrhioh  ^v^o   entered  in  the  cause. 

Appellants  duly  ixled  tneir  object lonM   to   tiie  re- 
port  of   the  in«)Ster  and   tueae  ob.)  eotiona  were  urde^r«d   to    «>tand  as 
exceptions   to  the  report.     I'hese  exoe^tiuns  question  the  findings 
of  faot  and  conclusions  of   the  aaster;   none  of   the^i^,    so  far  as 
we  are  able  to  deteraine,   question   the  adisisslbility  of  the  erl- 
denes  upon  xYhion  the  isaster  based  his  findings  and  coneluaions. 

There  is  force  in  tne  contention   that  under  ths 
yules  of  the  Cirouit  court  a  pnrty  dissatisfied  with   rulings  by  • 
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oaster  ahould  preiMftnt  the  matter  for  a  ruling  liy  the  court  before 
the  muBtar  fcas  aade  hi»  report,   but  however  this  cr-ay  be,   i»r'T«llant» 
ahoulri  hare  prcBeutcd  en   tneir  excepticre   to   th«  retort  the  allngad 
errors  of  tho  awiBter  fcr  e  ruling  hy  the  trial  oourt;    their  failure 
to  do  this  precludes  thoitt  from  prciitsnticg  ouch  <iUcstlon&  t.r   thla 
court. 

A  point   is  wdt   that   tiii    court   erred   ir;   directing  the 
iBRPtrr  tc   ccnsicer  eTidence  which  iraB  ccntaired   in  e  certificate 
of   wirideriee  of  e  hearing   tc   •*rhich   th©  Aydilcr   of  Public  Accuunte 
of  lllinoia   nnd   the  in  3all  e  ^itreet  Trust  i.    Savin(?s  Brnk  nnd  lie 
Stockholders    ^erc  pf»i"tiee.      In   these  prooe«*flingp  the  Auditor  of 
luhlic  Accounts  Bouj^ht  the  dle:?oUiticr  cf  the  hftnk,   an  injunction, 
a  receiver,   »nd  a  winding  uj   cf  the  bi^rk*©  business.      '?>iAt  h&e 
heen  sis,Ui   .TitJi  r^frrenccf  tc  the  Pdiolsslftn  of  flvidenoe  Uikan  upon 
a  foxraer  hearing  of  thin  cause  aiay  toe  rt^enl^d  h««r«.      In  tirxy 
event,    it   doaa  not  appstfir  that  exoe)rtions  were   taken  to   the  rulings 
of   the  Bsaster  »!rlth  reffjrenoe  to   thii  erldenoe,   noi-  <\oea  it  appe«r 
that   th«*  ohancBllor  had  any  opportunity  on  exoe,  tionu    to  review 
the  notion  of  the  utsstcr.     As  stated,    the  exoeftioufi  to   the  mas- 
ter's report  questtion  only  hia  oonoluslons  bna»ed  upon   the  evidence 
mJLoh  he  adJbitted  in   the  cause. 

la  C* Connor  v,  S^ah-^^ney,   159   ill.  69,   the  ijupreaie  court 

s&idt 

•iihile   tnere  is   soase  analogy  between  certificates  of 
evl^'Tce   in   <^nano«ry  and  blllq  of  exceptions  at  law,    atill 
they  are  governed  by  CBeenti*«lly  lUffcrent   r^lfs.      Hills  of 
crceitlrna   pre  T>r#p«rert  ai^^rely  for  the  purpose  of  presenting 
the  proceedings  end  evidence  ftt  tbe   tricl   for  review  oa  apppal 
fcr  rrrit  of   error,    rv<i  wb<»n   that  object  is  accoi»pli3hed  they 
'^^^  functus  cfficio.     Kot    so,   however,    with   tM^rtiflcEtes  of 
^v1  fierce  in   oh'^ncery,      "hey  beocme  part  of  the    record  for  all 
purposes.      When  the  evidence  is  einbodied  in  euoh  certificate  it 
renains  a  p^rt  of   the  record  for  all  purposes  cf   the  litigation 
snd  for  the  sup|.;ort  and  prescrvnticn  of  the  decree,      ve  think 
it  was  prcpf>T,    therefore,    tc  read  the  evidence  as  it  appeared 
is  the  certificate  on  file.* 
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In   the  cr^se   of  nor}    v.    Gjlcatt,    liSii   ill,    14i,,    th«i  iu- 
prftffit'   ocux-t  held   triCt   tii£    irit.1    ccurt  hrid  nc   authofity   to  I'^fer 
a  cbU6«  tc  £i.  Master  to  rtsj  crt  hli»   r.ocii;ilLUuiona  fxou   t^ati^Mony 
t»Jcen  befcre  ancth«r  Aaeter.     Ihia  cas«  witloh  it*   r«Ii«(i  upcn  by 
app(>ll%nt»  is  not   in  airtct  ocnJlict  witii  tixt  c«»e  of  o'coitiAor  v, 
llaLrjkOPCjf ,    <{upj'».      'ihe   sviaanue  refaxrad  tc   in  H^%  w'^om.or  cat>e  was 
taicen   in  opau  court  acd  vas   embcuittd  in  a  certiriuat«  of  eTidano* 
whloh  -^99   Qientid.  by    Uic  jud^j^tt,    ;:*u  xs:   tke  lact   in    t.iu&   in;d'i,&nt  case, 
jn  the  Coal    t,   aioaB  oaae«    supxa,    tiie  couxt  atte&|.t«iu  to  auti*orl»« 
»  ftir'ater   to   ccnifidar  eTid<^nue  wLich  wae  iieard  bbrcr&  auotiier  «aa- 
ter  nnd  upon  wlxlcii  no  report*    deercis  ox   certificate  of   evia«ne« 
JisLd  been  based;   we  Uilnk,  hoivefer,   tlAAt  the  wUole  controTersy  on 
taeae  queataona   ia  beat   deter^ained  by   saving   tbAt  appellanta 
ahuuld  have  inoluded  tkelr  ebjectione   tc    the  CTidence  in   ttoeir  ax* 
oeptionB  to   the  aw?Bter»8   report,   and  that  their  failure  tc    d^    ao 
preeluaea  tbem  frrat  raising  the  qunaticnhere.     The  sane  answer 
nmy  be  nn^de  with  reference   tc   certain   exuibita  whicli  it  ia  a»> 
aerted  were  ifsprcperXy  admitted  in  evidence,     fheae  3Xkibj.ta  vera 
nusibered   respectively  45«    72,    75  smd  75.      kxhiuita  <*&«    72  and  79 
were  umde  by  an  accountant  txcm.  certain  booka  of  aeoount  of   the 
baruc,   and  on  the  face  of   txie  exuiuxta  it  iu  apparttnt   tiiat  tjae 
bcoica  were  too  volus^inoua  to   \ia   received  in   cvid«snce*     Appelinnta 
were  given  opportunity  to  verify   the  exliibita  by  an  exaisinatioii  af 
the  booka  whI'.Ui  ^ere  tendered  to   tiiais.      :ii;xhibit  45  waa  adisitted  in 
evidence  upon  the  original  hearing  and  woa   eiAbodied    ^.n   the  certifi* 
oate  of   evidence,   a  part  of  the  record  m^de  therein.     The  pur}.08a 
of  this  exhibit  waa  to  fix  the  dates  of  the  banJc^a  liabilitiea  for 
the  purpoee  of  determining  what  of  thtat  liabilitiea   each   stcok- 
holder  became  liable  for  under  the  deoiaion  of  the  Uupreate  oeurt. 
Some  of   the  evidence  contained  in  theae  esitiibita  doea  not  aee»  to 
be  material   to  the  laauea  preaented  in  the  instant  eaae,   but  they 
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w«r«  in  other  purtioxilart  aiftterlml   to   these  isauee.     Appellcmtt 
did  not  Rak  for  the  production   In  open   court  of   the  books  froA 
which  these  exhibits  vers   taken.      Rschihit  76  appears   to  have 
been  wade  by  an  accountant   from  other  exhibits.     This  fact»   how- 
ever,   does  not   exclude  the  exlxiblt  as  it  apposra   that  it  was  a 
jaere  oosspilntion  made  by  the  accountant  from  the  other  exl'iiblts. 
It  is  not  asserted  that   the  compilation  was   inaccurate. 

The  lav  did  not   itapose  upon  oo;»plainanta  the  burden 
of   shewing  that  the  books  of   the  bank  from  qrhioh  ttxtt  exhibits 
referred  to  were   taken  were  accurate.     As  against  the  b»nk  the 
books   'twould  be  adrtiissible  without  proof  of   their  accuracy.      In 
ahalucky  v.   Field,   lii4   ill.   617,    the  wupreae  court  held  that   - 

•It  is   trur   tjaat   the   entries   in   a  pnss  book   are 
aade  by  an  officer  of   tii.e  bank,    and  not  by   the   stookiiolder, 
but   such  officer,    in  /aai clng   the  entries,   acta  as   the  agent 
and   repreo«ntative  not  only  of    the   oor-oorate   entity  known  as 
the  bank,   but  of  the  stockholders  retj^^rded  as  unincorforated 
partners.      The   written    eTidenoe  of    indebtedi^esd   is  as   binding 
upcn  the  letter  as  upon  the  former.* 

The  decision   of  the  Suprerae  oourt  on   the  original 
hearing  rendered  it  necessary  to   ta!:e  proofs  of  the  periods  of 
tijB«  during  wiiioh  former  stockholders  of  the  jaaalle  street 
Trust  &  Qavings  l^nk  held  their  stock   therein  and  else   the  lia- 
bilities of  the  bank  which  accrued  during:  those   times,      in  order 
to  make  this  proof  "it  became  neoeeeary   to   «^xafriine  the  deposit 
accounts  of   each  depositor,   ascertain   the  balance  due  hin  at 
the  time  the  bank   suspended,   and  determine   ihe  dates  on  whieh 
the  liabilities  of  the  bank  for   the  amount   represented  by   sueh 
final  balance  accrued.     This  was  done  by  beginning  with  the  de- 
positor's last  deposit  and  adding  thereto   enough  prior  deposits 
to  sake  up  the  amount  of   the  final   deposit  balance. **        It   is 
asserted  that   this  method  of  ascertaining;   the  liabilities  of 
appellants  was  erroneous.      We  know  of  no  ether  fairer  way  of 
fixing  sueh  liabilities,   nor  have  counsel   convinced  ua   that 
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there  1»  anything  inh<»r*ntl.;y  unfair  m   Uie  taetaod  adopted.     w« 

fir«  inclined  to  /oIIo^tt  Xh*  cpii^lon   in  Ci:;:/ ccn'a  ca«e»    (1816)   1, 

ItcrlY.    (iang,)    »78;    15  !{«▼.   Hep,   161;    S  Eng,  Kul .   Ctt».    329;    35 

ing.  Fs«p.   Full  Reprint*   761).      In  deoidlng  thHt  oasc  the  court 

•«ld: 

•Thie   l8   the   case  of   a  Yi?^ni;ing  account,    .vhoro  all 
the   aume  v*id  in   for«;   one  l3lende<{  fund,    ttie  piirte  c/  -WUioh 
have  no  lon*rer  any  distinct   exietence,      ^either  banirer  nor 
euetotner   ever   think*?  Of   sfryinw,    thlics   draft   io   to  te  rl'»ae<i  te 
the   $*ccpunt,   of   the  800  po-onda   raid   in  on  XJ^rnday,   and   Uiia 
ether   to  tue  Aoooant  of   the  5G*>  pounde  p^td   in  on  Tuesday , 
There   la  a  fund  of  1,000  pourids   to  draw  u^on,   aad  that  is 
eaougi*.      In    auoi*  a   oaac*    there  i»  no    rcox   for  i^ny  ether  np» 
l^ropriation  than   tiiat    which  arieea  frot    tne  order   in    flfhich 
the  rec6-ipta  ^-tid  payments   t%Ke  pl&oe,   And  ■'%ro  carrier'   into 
the  account,      .vreauinably,    it   le   th«  sua*  first    i;.iid  in   tiiat 
i«  fir«it  dravQ  out*      it   iif   tUe  first   itens  on   tLc   ie^it   side 
of   thd  account    tiidt   is    discharged,    or  reduued<   by  the  first 
Iteii  01   the  crojit    ijide.     fhe  at'fraprisviori   in  ir.ade  by  the 
very   act   of   netting   the   two   iteics  against   each  oUier.      Upon 
that  principle,   all   accounts   current  »r«   settled*   r^nd   particu- 
larly cash  aocouuts," 

The  questloa  of   indeutedneas  under   con si, deration  here 
arises  first  between  the  hank  and  its  depositors  and  the  stock- 
holder is   to   be  regarded  as   standing  in   the  plaoe  of   the  bshk; 
while  the    -ule  in  Clayton's  oase*    au^ra ,    -^raa  applied  in  e   auit 
luTolTlng  trust  moneys  deposited  in  a  baunk  and  had  reference  to 
the  liahility  of  the  depositor  and  againet  funds  deposited  In  his 
name*   it  Is  essentially  well   adapt<»d  for  use  in  other  classes  of 
casee.      In  a  note  to  vboj  ▼.   Hodenveok,  h,  H.   A,,   1916,  12,   the 
Question  iinder  coneideratioa  here  is  discussed  on  page  82  and 
while   the  eases  referred  to  in  the  note  seen  in  the  taain  to  deal 
with  the  order  of  liability  i»posed  upon   truat  funds,  no  better 
rule  has  been  suggested  for  application  in   the  present  oase. 
complainants  were  not   required  before  brinj;  ing  the   3ult  e.gglnst 
the   stookJnolders   to  await   the  final   settleaient  of   the  sutifpended 
hank*s  affairs,    nor  were  they  required  to  postpone  their  action 
until   the  assets  of   the  bank  were  distributed.     The  liability  of  a 
stockholder  of  a  bank  xrnder  section  6  of  Article  11   of  the  con- 
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ttltiition  18  dir«ot. 

struing  the  provisions  of  a  barjlc  ohnrter  whioU  provided  thut  stock- 
holder*  in   the  bank  ▼•P*  to  b9  liablf)  to  depoaitort  and  oth«p«  in 
an  «mount  equal   to   the  ffmoant  of   gtook  held  by  then,  held  th?t  a 
depositor  m\fr}it  proceed  against   either  the  stoekholdejf  on  hie 

charter   "llshnity   or   f!i,paiRst   the  ban)t,      Zo.n^  v.    yy?^nt,    26  Colo,    651; 

Foster  v.   Broaa,    120  llich,    1, 

■^         7n^«llant«   are  not   pntlt1«»d  in   this  j-rooeftdinK   t<5  con- 
tribution fratj  other  etocirholdere;    they  hnve  not   aatlsflPd  their 
obllR-.'tiena   to  eeirplRlnante,    nnr  do  they  edrit   nny  1  lability  tc 
thCB!;    thpy  hnve  net  «c'«'-"ht»   by  ercae-si-'in    or  otberrlse,   a   decree 
R$:*iinBt   oth5;r  etoekhr^lders   'snfi   the  "^-^  'ir^n   not   I'lpose  upon  cors- 
plninitnta  the  burden  of  requiring  adjuatment  bet've<5n  the  stock- 
holders  ef  their  several    obliftstions  to   th»?  bunk's  depositors. 
The  cocstitutional  provision  isipcaes  a  prin^ry  obligation  on  the 
stockholders  to  the  creditors.     Xhe  stockholders'    liabiliity  is 
precisely  the  same  es  that  of  the  bank,     fhls  liability  is  con- 
tractual and  the  stockholder  by  hie  receipt  of  the  stock  im- 
pliedly agrees  to  dischnrge  the  obligations  of  tne  bank  in  accord- 
ance with  the  liability  which  the  constitution  Imposes  apon  hioi. 
Diversey  v.    ^ith,   lo3   111,   373;    3haljclcy  v.  Field,   124  ill.   617; 
JDupee  V.    Swigert,   127    111,   494. 

It   is  asserted  that  the  trial   court   erred  in  entering 
an  order  lo   the  cauee  in   '<rovember,    J  917,   froK  t?hlch  it  appeara  that 
certain  forraer  stooichclders  ivere  excluded  from  the  order  of  refer- 
ence for  the  reason    that  the  llr^bilities  of  such  stockholders  to 
the  creditors  had  been  adjudieatedl  or  otherwise  disposed  of.      fe 
hnve  no  means  of  knowing  whether  the  entry  of  thia  order  was  er- 
roneous.    The  order  does  not  expressly  release  the  nsuned  stock- 
holders froBi  iiubility   to  the  creditors,   or  fraa.  u  legal   demand  for 
contribution;    it  seecss  to  recognise  some   sort  of  fcrs«er  adjudication 
or  disposition  of  the  claims  against  the  excluded  stockholders. 
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The  evidence   t«nds  to   shcn*  th«t   th«  as3«t«  of   tht 
bunk  were  inauffloleot   to  meet   Us   » l»i)>n  ltl«ii  snn4  th«  Sapr&at 
court  held   thut  •tii«  d^ficiancy  in  th«  *«a«lt  of   thn  l»ank  for   th« 
pAyirv«»t  of   Ittf  or«dllior«  was  greater  than  tj  I    of   it3  oatltal, 
»unlu-»  and  undivided  profits,"      ■;«  think  the  ifia«ler«*  report  i« 
eupvorted  by   th<*   e'fi  i'jnce.w^iicl::    is    ec   vclumlnoue   lhB.%   it   «culd 
be  lapraoticabl^  to  discuss  it   in   tuie  opinion, 

'ihi  decree  vi   Uit  circuit  i.ouxt   will   be  ttffiriiiCd, 
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CHICAGO   CITY  RAILfA  CO.. 
iigppt£|.ant. 
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iS^EAI  FROM  m:'l>SHIOR  COUHT 
0?  COOK  COUWTY, 


^m,   i'KKSlT>IKO  JUSTICE  T)EV1R 
DB3,IVmKD  TKS  CPIKIOI  OF  TH8  Comt, 

This  is  an  appeal    from  a  Judipient  of  tba  Superior 
eourt  In  favor  of   the  plaintiff  for  the  sum  of  |2,5(j0.      in  an 
amended  declaration   it  was  charged  that  the  plaintiff  was  in- 
jured by  reason  of   the  negligence  of   the  defendmU  in  operating 
a  street  oar  out  from  premises  oeoupied  by  defendant  across  the 
sidewalk  upon  whioh  plaintiff  was  traveling. 

The  sTidenoe   introduced  upon  the  trial   shows  that  tht 
Atfsndant  used  the  property  in  question  as  a  "pocket*   for  the  stor^ 
age  and  fflovemcnt  of  street  oars  whioh  r/ere  run  in  and  out  of  the 
preaises  over  tracks  extending  therefrom  and  oonnecting  with  traoka 
in  wentworth  avenue;   these  tracks  extend  across  an  6  foot   sidewalk 
on  the  west  side  of  Wentwcrth  avenue.     From  the  outer  edge  of  the 
sidewalk  the  tracks  ourvs  north  to   the  tracks  in  i/entworth  avenue. 
On  October  8,   X015»   a  street  ear  4B  feet,   <i   inches  in  length  and  9 
feet  in   width,    swung  out  of  the  "pocket*  upon  the  outbcund  track 
onto  wentwcrth  avenue  across  th«  sidewalk  in  question.     At  tMs  tia» 
plaintiff  and  a  ur,  Amlong  were  walking  north  on  the  sidewalk.     AS 
they  approached  the  south  rail  of  the  outbound  track   the  plaintiff 

caught  hold  of  Amlong,  saying,  "Jump,  there  is  a  car  coiriing."  Th« 
teatitnony  of  Amlong  and  plaintiff  tends  to  ohow  that  tliey  both  at- 
texnpted  to   atep  baok   from  the   traok  to  avoid  being  struck  by  the 

rear  end  of  the  oar  as  it  turned  on  the  curve  to  go  north;   that  be* 
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torn  th»y  had  tim«  to   r«aoh  a  place  of   aafctty  itolong  was  ttruok 
\>y  the  r«»r  cmd  of   tti*  c*T  and  wai  thrcim  against  th«  plain- 
tiff,  wiio  fall  aoroaa  a  pile  of  brick  and  ether  rubbish  at  the 
•d|^e  ef  the  sidewalk.     The  evidence  Intrcduced  on  beimlf  of 
plaintiff  tends  to   likew  that  he  sustained  a  sprained  thumb » 
Itrulses   to  his   shoulder,    and  a  back  Injury   which  he  ineiots  Is 
yexwanent  in  Its  nature. 

It  &a  Insisted  on  behalf  of  defendant   that  the 
evi(ienoe  introduced  on  the  trial    dees  not   disclose  that   thti  de* 
fendant  was  guilty  of  the  negligence  charged  in  plaintiff's 
4aelaratloo,   and  further  that  plaintiff  was  guilty  of  oontrlbu* 
tary  negll(K«nee  at  arid  Just  before  the  tine  of  the  accident. 
It   is  our  opinion  that  these  questions  ttrere  prcperly  submitted 
to  th*»  Jury  by  the  trial   court  and  that  the  rerdict  of  the  Jury 
and  Judc^Gsent  of   the  trial   court  shoult!  net  be  disturbed  for  thesa 
reasons.       he   record  before  us  dieolobes,  hovrever,    that  the  court 
erred  in  Ita   rulings  with  reference  to   tho  adteisaibillty  of  cer- 
tain  eTldenoe. 

The  plaintiff  placed  upon   the  wltnesa   stand  Albert 
I.   Joergens,  an  A-ray  expert,   for  the  puri^oaie  of  Identifying  an 
X-rey  plate  which  purported  to   show  the  liuabar  region  of  plaintiff's 
spine.      In  testifying  Joergens   stated,   OTer  the  objection  of  de- 
fendant's counsel,    that  the  X*ray  plate  aaowed.    "Tc  say  belief,   a 
necrotic  condition,   neoroels,    with  la  a  tubercular  condition  of 
the  bone.   In  a  way.      It  la  fundamentally  tubercular,   the  necrosis 
Is.*     This  evidence  wns  permitted  by  the  court   to  remain   In  the 
record  on  the  promlee  of  plaintiff's  crunsel  to  connect  It  with 
sedlcal  testlxRcny.     Later  In   the  trial   I>r,  Reynolds  for  plaintiff 
testified  that  be  had  examined  plaintiff  several    tlacs,   and  he  waa 
asked,   over  the  objection  of  counsel   for  defendant,   "^at  may  eauM 
necrosis  of  the  bonet*  and  he  answered,   *  i4h.y,   some  injury  to  tha 
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perloot«UB  might  do  Uunt.*     Ill*  eouirt  tb«n  iaqulrcd,   *ittiat  oaua** 
•  tubercular  condition  of   tide  bon*?**   and  th*  wltnitsa  anawerod; 
*You  nay  hav«  an  injury   tc   th«  perioateun  or  int erf «ranoa  with  tha 
oirculatlon,   in  that  ea«««*     The  teatimcny  of  joergana  quoted 
abova  was  Inter  strioJcen  from  the  record  becauaa  of  tha  failura 
•f  plaintiff  to  oonnaot  it  with  medical   teatimony, 

Wa  tihink  that  thia  testimony  should  not  haya  baan 
admitted  at  all.     The  witnasa  did  not  qualify  aa  a  medioal   ax- 
part;  he  waa  plnoad  upon  the  witnaaa  stand  aolely  for  tha  pur- 
pose 01'  reading  or  interpreting  tha  X«>ray  plate  and  hie  t(*8timony 
as  to   the  necrotio  condition,    which  he  said  was   evidenced  by  tha  . 
plcte  ans^  that  this  eondiition  was  fuadaiaen tally  tubercular  in 
ohax'aoter*   waa   inadiui&aible   o'ven  thou^  it  waa  aecocipanied  by 
a  proAiaa  to  conuecl   it  with  medical   testxaony.      i^hen   the  doctor 
was  placed  upon  the  witneas  stand  he  failed*  howeTer*   to  naka  any 
such  connection*     Had  it  appeared  by  aedioal  t«»stimony  cr  ftther- 
viaa  that  the  plaintiff  in  fnot   auf fared  frois   the  condition  which 
joergena  atta7.pted  to   describe,   the  ineoapeteney  of  his  teatimony 
aiiight  not  authorize  a  reverttal   of   the  Judgment,   but  standing,   aa 
it   doaa,    wholly  unsupported  and  it  bising   evident  thnt  the  plain- 
tiff's counsel  knew,    or  could  hnve  imown,    that  plaintiff  would  be 
unable  to  stake  the  pronisad  connection,   the  eyidenoa  should  not 
have  been  hcmrd.      Chicat^o  i  nion  yr act  ion  Co  ♦   v.   rrtrj&ohter,   ISO 
111,  App.   607,      It   is  quite  evident  that  it  was  possible  to  ascer- 
tain by   tha  aid  of  medical    experts   the  ooniition  of  plaintiff** 
spine  before  the  trial.     The  discussion  before  the  Jury  of  tha 
i&eariing  of   the  language  used  by  Jcergana  in  hia  teetiaony,   both 

by  hxm,   me,   Kaynclda  and  the  court,  must  have  impressed  the  jury 
with  the  fact  that  the  injuries  auatained  by  plaintiff  were  £iuoh 

more   serious  than   those  shown  by  the  evideuca.     The  verdict  of   tha 

jury  waa  for  the  sun  of  |4,&c0;    this  was  reduced  by  tiie   trial 
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JttOgA  to  |2»5og.  Had  ther*  1»  mucli  force  In  tho  eontcntion  thJit 

•T«n  tiait  latter  tusc  is  too  higia  in  Tiev  of  tlio  lojurice  whioh 

the  evidence  tends  to   show  plaintiff  reoelred. 

*Vc  are  iuieble  to  eey  that   the  jury's   e&tiin{«te  of  the 
damagee   suffprec  by  the  plaintiff  aay  have  not  baen  aff«eted 
by  the  Improper  testimony  adraltted  and  afterward*   stricken 
out»   and   tnls,    in   our  ori^iion,    la   sufficient   to  require  fro« 
ue  a  reversal   of   the  Judi^ent,** 

Chict'go  City  By.   Co.   v.   rubley.   IS6   111.   ApP.   2»3. 

In  £.  !•  1.  ££..  ▼.  Arnold.   151   III,   App.   699,   it  eas 

aaid,   p.  6c2: 

•'There  la  nothing  in  thio  record,   aside  from  the  un- 
founded teetlTOny  ©f  Dr.  BfoCreffor,   pointlriff  to  the  womb  trouble 
of  appellee  aa  in  any  ciann«r  attributable   to  the  accident 
charged   in  the   declaration.      That    such  testimony,    though 
atrickezi   out,    impreoeed  iteeXf  upon   the  mlndu   of    the  jury 
and  was  heeded  by  them  in  aaaessing  danages,  we  cannot   doubt, 
in  view  cf  the  lazgor  find  confeasealy  exceeoive  verdict. 
Striking  out   this   evidence  did  not  cure  the  miachief  its  in- 
troduotion  hHd  wrought .     on  such  n  vital  umtter  the  ruling  of 
the  court  should  have  been  in  consonance  with  the  law.     Tumalt^ 
V,  iaxker, 
Ilanewacker 
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ihould  have  been  in  consonance  with  the  law.     Tumaltj 

ICH.    Hi,   Ai-l,   iifcii:    ^orrio  v.    earner,    59   ill,   App,    SU); 
V.  yeraan,   152   II 1 .   Sai'i   yairb'ah'ka '' v ,   Kicolal,  167 


The  attention  of   the  jury  w&a  ca]l«*d,  by  th«  testi- 
mony of  Joergcns,    tc  n  condition  whicn  if  present  would  have 
inc5icated  that  the  plaintiff's  injurice  were  of  a  laost  serieua 
ch»xacter.      It   is  apparent  that  if  plaintiff,   in  fact,  had  sus- 
tained any  suoh  grave  injuries  as  a  consequence  of   the  accident 
lb  '^cold  have  been  prrper  to  have  shown  the  fact  by  aedical   tes- 
tiiflony;   hut,   plaintiff  failing  or  bein«  unable  to  offer   sueh 
evideuce,    the  subject   aliould  not  have  been  called  to   the  atten- 
tion of  the  jury  at  all,     J  jab  rough  v.   Chicago  City  htii.  It/ay  Gom- 
pajgy,  272  ill.  78. 

on  the  trial  the  defendant  offered  to  prove  that  It 
t 

had  adopted  a  syston  by  which  its  eRiployea  in  charge  of   the 
operation  of  cars  were  required  to  aake  reports  of  accidents,   toid 
that  there  w^s  ac  report  stade  by  any  of  tne  enployes  oi'  any  acci- 
dent ooeurring  at   the  txxae  and  place  when  and  where   the  aouident 
in  question  occurred.     This  evidence  MM   tendered  for   the  purpose 
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of  exouainft   tbtt  f«ilur«  on  th.9  p«irt  of  dofendiuit   to  call  witnenoos 
to  the  ocourrenco.      'xh.*.  oourt  ■uotained  tui  objeotion   to   tUis  erl* 
dwtoo  sui^  defendiUit     ouly  exoopted  to   tko  ruling.      Wo  think  this 
eviaenoe  weio  adi^tlaoibXe,      Ahile  it  is   true   that  oertain   v;itneaooa« 
oonductoro  and  ctotormen,  toatified  that  tHoy  operated  oTor  the 

iracko  in   question  on  tht»  day  of  the  accident,   and  that  thoy  had 
as  knov/ledge  of  any  accident   ooourrin^);  on  that  day,   counsel   for 
plaintiff  by  his  oross-exacinntion  of  these  witnesses   intiaiated 
that  other  oars  did  operate  in  and  out  of  the  *>pocket<*   on  the 
day  in  question.      Defendant   should  have  been  permitted  tc   show 
by  the  records,   kept  in  aocoruanoe  with  an  adopted  system  of   ths 
defendant,   that  no   report  had  been  ixiade  of  the  accident   in  ques* 
ticn.      The  failure  on  the  part  of  defendant  to   inti-oduce  evi- 
dcncfc  as   to   the  oooarrence  might  well   b**  urged  in   support  of   th« 
clalK   UiJit   the  defendant's  employes  vers  at  fault  in  the  manner 
la  which  Uie  oar  ivhieh  caused  the  accident  was  driven,     ^ope  v, 
gest  Chicago  s^txeet  P^.  vO.,   b'ii  ill.   Aj^p*   317,      "The  acBe  with- 
hcldiri^  or  failing  to  produce  evidence,  which,  under  the  clrcxun- 
atanoes,   would  be  ei^eoted   lo  be  produced,   and  which  is  uvdilable, 
^ives  ride  to  a  presumption  against  the  party, "     Jones  en  Law  of 
iSVidonoe,    3eo,  17,   page  37,     Taken  together   the   errors  coa»plttined 
of  and  the  sxeei^siVi:  amount  of   the  verdict   convince  us  that  the 
case  dhould  be  retried* 

The  judgmwit  of  the  Superior  court  is  reversed  and 
the  cause  is  reraaniled  for  a  new  trial, 
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?lii«  OAUiK«  is  iicire  for  the  second  tiae,     The  faots 
and  the  l.ix»  of   the  case  are  sufficiently  ai;»t«d  in  aoqX   v.  jpoe> 
199  111,  Ap)r,  591,   to  wuich  oase  w«  r«t!fer  without  repeatiiog. 
T1&9  JuJi^^ant  reversed  wai»  o)3«  of  nil   oai.iat;    the  JucLg^eat  now 
before  u«  i»  oae  aijiiinet  dafendaat  and  in  f»Tor  of  plaintiffs 
for  tJi&e  aua  of  #671*     In  caee,euyra»   tii^e  !&*«  or  Uie  oaee  waa 
settled  and  we  find  no  fsicts  in   the  reoord  \ietoxti  at   xixich 
call     far  any  Oieturb^noe  of  tu«  legal  conclusions   tthsxt  reaolxed. 
in  our  fortacr  .i^oolsion  we  hold  tiaat  the  i»ix  disu^onds  here  and 
there  in  eontroversy  were  ounsit^ned  oa  aeaaoratidua  and  that  the 
titl«  thereto  recaaxued  in  plaintiffs  and  that  defendant  \yhen  he 
reeeiTed  the  jaiao  in  pawn  gained  no  title  thereto  as  ag^ln&t  the 
plaintiffs,     Vo\xr  additional    ;?itneaae«3  were  produced  by  defendiwt 
«3E  th«  occowd  trial  and  eleven  letters,  all  written  subsequent  te 
the  contract  betareen  plaintiffs  and  the  Clobe  iaporting  Coaptmy. 
Keither  the  letters  nor  the  tcatixiony  of   the  additional   \»itn©a3es 
in  tuny  manner  even  tended  to  affect  the  contrast  as  theretefort 
aa4«.     iioflie  of  thess  lt»tter8  referred  to  dia.^ionds  other  than  tha 
six  here  in  dispute.     J>eno  of  these  letters  --ms     of  any     probative 

value  as  a  defense  to  the  action.     Certain  bankruptcy  proceedings 
were  offered  as  new  evidence  to   support  a  contention  that   the  diaxicnds 
In  queetioa  were  not  consigned  on  m^aBorandurc  to   th«;     lobe  Irnporting 
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Corapj»ny,  but  wrp«  uneonditional    •al«»  for  which  th«  notes  of  th« 
Importing  Corapfmy  had  b«en  givtn  and  r«oely«dl.     This  contention 
find*,  however,   no   support  in  th«  proof a,  but  on  the  contrary 
r«*fffr»  and  relotoa  to  otbar  denllnga  between  plaintiffs  and 
tha  Itaportinfi;  Cooipany, 

while  on  tha  foxvar  hearing  of  this  oasa  «a  held 
tkat  the  counter  clttlai  for  aarvieaa  under  an  allQfr:ed  agreesRent 
with  ilnkerton  could  not  be  set  off  or  recouped  in  a  tort  e^-o- 
tlon,   ocureel   ohallengea  the  oorrectnass  of  tLlo  holding  and  olta 
Stow     T.   Yarvoc<L,   14   111.   424,   at  an  authority  that  a  claiav  or- 
iginating in  contract  can  be  act  up  against  one  founded  in  tort. 
Without  questioning  the  aecurataneas  of  tnifs  contenticn  as  jtoat* 
ter  of  law  ^o  feel   the  ;;Jtow  casa  io  claerly  ln.ippll?jnbl<»  to  the 
facta  before  ua,  becnuse  the  counter  claim  doea  not  arise  out  of 
the  contract  in  suit.     Our  decision  r«*lntes  tc   the  contract  be- 
tween pl&lntiffa  and  the  Clobe  Importing  Com^wny,  under  which  tha 
diamonda  in  <;ue8tlon  ware  consiitrned  to  the  import ln<?  Company  under 
a  AanoranduB  agr««B«nt  by  which  the  title  to   the  diamonds  raminad 
in  plaintiffs  and  did  not  paao  to  the  Importing  Ccarpony;    ao  that 
defendant  when  he  rscelved  these  dlaaaonda   in  pawn  obtained  no  title 
thereto.     The  counter  claia  reata  upon  an  alleged  contract  betfrcen 
Ilnkerton  »nd  defendant  for  the  recovery  of  Jewelry  other  than  ths 
diawonds  here  inYolved,     This  is  another  and  distinct  oontraet  be* 
tweea  different  parties,   not  with etandlng  the  contention  that  llnksv- 
ton  was  acting  as  the  ngent  of  pleintlffs.       The  rule  to  be  applied 
to  the  eondition  here  presented  its  that  a  claim  fcr  unliquidated 
dasaagos  Rriaing  out  of  a  breaoh  of  contract  cannot  be   set  off  in  an 
Rctlon  to  reccvar  on  another  contract,   and  daraage  clsimed  growing  out 
of  »  fortaer  contraot  cannot  be  raoovered  by  reooupiaent,     :aieepy  Igys 
Killing  CO.   ▼•   Hartaan,   184   111,   App.   308, 

It   is  also   the  law  that  unliciui dated  damages  arising 

out  «f  a  oontraet  uneonnaoted  with  the  subject  siattar  of  a  plain* 


tiff's  suit  caiii;ot  be  madt  th*  subject  of  a«t  off  in  that  suit, 
01»tttg  V.  'jmipclf  rrlntin^  iTeai?  Co..   118  111,   618.     £io  also  Is 
It  an  indiapensabls  el  csient  in  th«  doctrlufr  of  reocupment  that 
th«  d«u>and  in  ault  and  the  deotand  sought  to  be  recouped  must 
arisd  out  of  »rjd  bp  oonn«ot(id  with  the  orbj*  subject  la^ttter, 
yss^nn  V,   ICinnare.    123   ibid  28C, 

The  inJitruotltma  of  th«»  oeurt  to   the  Jury  wers,   in 
the  condition  cf   the  record,   without  «rt'or,  s-s  it.  w>i»  tb«  fluty 
of  thB  court   to  instruct  a  verdict  fftr  plaintiffs,   n»  it  did, 

the  judi^jsont  of  th«  ?'unlcip»l   cnirt  is, for  ths 
foregcinf^  roaacne,   s.f firmed, 

AFyiKH'oTJ), 
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iilOJUASL  GOHttAH,  Adminlotrator 
Of  tin*  KstatA  of  uargarot  Gor»im^ 
doooftood, 

Appeal  ••• 
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An^Fja.  TH'CM  awTT^ioH  count 
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Wi,  jusTici  mtTxm  vasLivwrnn  thb  ofimoK  ov  thk  court. 

Dofondftnt  aippotaa  froa  «  Judi^ont  of  |^&,000  onterod 
agttloflt  it  on  tiio  Tordict  of  *  Jaxy  in  an  n-otlon  on  ttio  oate  for 
nogligiCntXy  eausin^:  tlio  doatli  of  plaintiff *•  int«8tate. 

AO  tiiero  must  bo  a  no«  trial  of  ttiio  oaoo  for  errors 
of  the   trial   court  in  its  rulings  upon  «Tidenct  anct  in   inatruo- 
tiono  to  tho  Jury*   w«  shall  rofrain  fros  oiitior  diooussing  or 
passing  judgment  upon  the  proteatiYo  forco  of  the  svidenos  i^sr« 
it  is  in  oonfliot* 

Dsfondant  urges  for  reversal,        error  in  the  oourt^s 
holding  as  valid  the  so-called  iark  Ordinance,   the  glYing  of 
erroneous  inotruotlons,   the  negligence  of  i^lirgarot  Gerausa,   and 
that  the  one  y^ar  liasitstlon  In  the  *  Death  Aot"  was  a  har. 

W«  «111  not  at  this   ti«e  pass  upon  the  question  of 
the  claimed  negl  Igerjco  of  deces^sod,   as  the  jury  »»9  (•»  1*  >»*• 
already  inf arrentially  done)   find  u^on  a  new  trial   that  the  de- 
oeesed  was  without  nejglif^ence. 

To  the  deolaration  as  originally  filed  there  were 
added  four  additional  ocunts.     the  declaration  and  the  first 
additional  count  were  sj^ended  at  a  tlae  more  than  one  year 
subacquBnt  to   the  death  of  pijrltnret  Gorasan.      lO  are  unable  to 
discern  that  any  new  cause  of  action  was  Injected  into  the  cass 
by  the  anendments  to  either  the  deelaration  or  the  first  addi« 
tional   cownt  thereof. 
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«•  tMnk  %hi»  Gas«  on  iliis  point  oonts  wlt^an   ih« 
r««Boning  of  chiomo  City  hy.   Co,  v.  iateitejci.  206  III,  XQQ,  in 
firhioh  it  WAS  h«ld  tia&t  an  anindMfait  to  •  dvolftiration,   restating  In 
diffarant  tora  th«  Mne  cause  of  aotion   aet  up  in  the  original 
daelaration,    relates  book   to   the  tiiae  of  the  oonmenoeiaent  of  the 
«uit  and  the  running  of  the   atntute  is   therefore  referable   to   that 
tiae  and  not  to   the  tl»e  of  filing  euoh  aaentttaent, 

Margaret  Gorman  «aa  Injured  by  being  struok  by  a 
southbound  oar  of  defendant  while  she  vas  walking  west  across 
Cieero  avenue  at  its  intersection   with  J««okson   street,     llalntiff 
olaltted   that  Jnokson   if»tre«t  was  a  boulevard  under  the  Jurisdie* 
tion  of  the   ^'est  Chicai^e  it^Tk  Commisaionert  and  offered  in  vwi^ 
denoe  an  ordlnanoe  of   the  oosai&isaion  requiring  the  stepping  of 
street  cb-th  before  reaching  a  boulevard  or  street  under  its  eon* 
trol«     This  ordinrinoe   i^as  reoeived  in  evidenee*   and  it  i»  oontended 
that  the  court* s  ruling  in  this  regard  was  erroneous  beoauee  of 
failure   to  prove  that  the  neoessary  preliminary   steps  were  talcea 
ts  bring  U;e  Intersection  under  the  control  and  Jurisdiction  of 
the  lark  CoBKiasioners.      It  is  likewise  insisted  that  the  ordi- 
nance was  invalid  because  it  was  net  proven  that  the  second  con- 
dition of  the  city  ordinance*   which  provided  that  an  aooeptanea 
of  the  saaa  by  the  l^aric  Caauaissioners   should  be  filed  with  the 
city  cleric  within  ninety  days*   was  complied  with,     Ths  city 
ordinanoe  granting  to   the  rark  Coamiseioners  that  part  of  Jack- 
son  street  the  seene  of  the  accident  for  boulevard  purposes  was 
in  evidence,   as  well   as  an  ordinance  of   the  lark  Ccwusissioners 
accepting  the  city  ordinance,   although  it  is  Quite  true   Uiat  ther« 
was  ao  proof  that  such  accepting  ordinance  had  been  filed  with  the 
city  clerk  within   the  tine  limited  by  the  city  ordinance  nor  any 
proof  that  the  other  preliminary  steps  had  been  taken. 
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Ordiniine««  of  the  eh«iriiet«r  of  the  one  In   dispute, 
lieine  in  nid  of  governmental   funetloas.   will  ^s^e  liberally  eon- 
■*"»«*•     C.  *  H.  y.   Hy-   00.  ▼.   *.  Chloago  >ar|c  Caw..   161   III.   305. 

The  ordinnnoee  both  of  the  City  mid  the  iark  Cfa* 
niatloners  were  Talld  upon   their  faoas  mnA  apparently  regular* 
«hile  it  doee  net  afflrxatiTely  appear  that  the  accepting  ordl* 
naaee  vas  filed  with  the  city  elerk  or  any  of   the  preliminary 
steps  pro-ven   to  have  been  taken,    still   it  will   be  assumed,    in 
the  absence  of  proof    to  the  contrary,    that  the  city  und  park 
officials  did  their  4uty.      It  will  likewise  be  aseuaaed  that  the 
Clerk  of   the  lark  Coamiasioners  haying  been  ordered  to  file  the 
aeoepting  ordinanoa  with  the  City  Clerk  did  so  witifcioat  affirma- 
tive proof  of  that  faet.     Eowever,    even  hnd  it  been  prowtm  that 
the  clerk  of   the  lark  OoouBiaeioners  did  not   dc   »o,   such  failure 
would  net  df  Itself  invalidate  the  ordinanae.      It  is  again 
urged  that  the  park  ordinance  is  invalid  beeause  it  is  uarea* 
sozuible,   and  the  fact  that  at  the  tlae  of  the  accident  the 
street  ««s  a  "nud  street"  and  had  not  been  boulevarded  is  suf* 
ficient  to   oondeam  it  as  unreasonable.     The  paving  or  laok  of 
paving  did  not  affeot  the  validity  of  the  ordinance.     An  ordi- 
nance passed  in  accord  with  letfioleitive  authority   is  presumed 
to  be  valid  and  will  not  be  held  to  be  unreasonable  unless  it 
olearly  appears  froa  the  proofs  that  the  diaoretion  reposed  in 
the  BuBicipal  authorities  has  bean  overstepped  by  arbitrary 
action.     C.  H.   X>  A  >.  Ry.  Co.  v.  stecteaan,  224  ill.  5ooj  £xJi 
A.   Rv.  Co.   V.   Carlinville.   2oo  ibid  514, 

Both  the  cit.y  and  park  ordinances  were  properly 
admitted  as  evidence.     7-:videno«  proffered  by  plaintiff  that 
the  eo~oalled  boulevard  was  at  a  time  subsequent  to   the  acci« 
dent  improved  by  the  lark  comraieeion,   excluded  by  the  court  on 
the  objection  of  defendant,   should  have  been  received  as  evldenoe 
tending  to   show  not  only  thnt  the     nrk  ConuBlssioa  had  aecepted 
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the  ordinftnc*  and  t«k«n  eoatrol  of  tii«  0tr««t,  but   that  th«  City 
hftd  nlae  etoquieaced  in  the  aeoeptanot  of  the  ordinanot  l>y  th* 
Park  OcMooiission.       l^uoh  evidane*  if  again  profferad  at  tha  next 
trial  aust  be  reoaivad* 

DafcndRRt   seeke  tc  aToid  tJtie  park  ordin&noa  upon 
the  ground   that  it  operate*  upon  terrxtory  not  within  tha  Juria* 
diction  of  the  park  oommieeicn,   in  tuat  it  providaa  that  oara 
shall   stop  bafora  reaching  thia  park  l»oul«VRrd.      it  is  patent 
fron  the  ordlnAnca  that  the  iark  Cowsleeiaa  olaiaiad  Jurisdiction 
of  the  territory  te  which  th«»  regulation  applied.     This  authority 
cannot  be  attacked  celloterally.      In  p.   G.  ^;  St.,  h,^  :-':y..^  Co,   t. 
Dttnrtt   65   111,   App,  551,   the  oourt  said,  quoting  from  an  low*  de- 
cision on  pai^e  555t 

"Whuterer  territory  the  city  aaintains  jurisdiction 
ovar  must  bf-   re^sarded.   'se  think*   de  f nct_o  corporate  territory. 
If   the  right  of  jurisdiction  ia    t'T'be"  'i'e'eted  it   should  be  dona 
by  a  praoe^ding  that  would  be  binding  ui>on  all  and  final." 

C.  j6;  H.    f.   Ry.  Co.  ▼,  ^.   Ghi oago  j-'ark  COfflaaiaaioners,    supra. 
Itrror  is  assigned  and  argued  on  the  ^iirin^;  of  in- 
structions 4,   5«   6  and  7.        Instruction  6  was  bad  because  it 
told  the  Jury  thai  the  riolation  of  the  park  ordinanoc  was 
negligence  per  se,   when  as  a  matter  of  law  it  ia  but  prina  faeij| 
proof  of  negligence  and  rebuttable.  Howavar,   the  instruction  ««raa 
not   erroneous  in  asswaing  in   the  state  of   the  proof   that  jacksoa 
street  at  the  intersection  '^here  the  accident  occurred  ^as  a 
boulerard.      In  goulter  t.   X.   C.   ^?.   y?.   Co..   ^64   111.  414,   it  was 
held  that  a  street  oar  oonduotor's  violation  of  an  ordinrmoa,  as 
wall   as  a  rule  of  the  oo&>pany,   did  not  constitute  negligenoa  as  a 
matter  of  law,  but  was  eridenoa  which  should  go   to   the  jury  for 
then  to  pass  upon,   as  to  ^vhether  or  not  such  wiolation  of  ths 
ordinance  and  rules  «as,    in  all   the  environing  cirourastanceaa 
aotionable  n*?gligence.      In  an  opinion     not  yet  reported  in 
ease  general  number  ai©e2,   yerine,   by  next  friend  ▼.  Chicago 
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RftllTOy*  CiontpRPjft  Kr,   i  reaidlBg  Juatic«  iojurtly  aald; 

*We  ar«  of   Ui«  opinion  tJuit  it  i«a«i  evrov  to  Instruot  tho  jury 
that  a  Tlnlwtion  of  th«»  or^linanqo  ae  a  Ksittwr  of  l«w  1q  n»gli» 
gene*  per   ojp.      le  are  ftwnr«»  that  the  deoieiona  arc  not  wholly 
hanaonlouo  on  this  point*  but   thla  court  la  coriYinood  that  tho 
b«tt«r  r«tM3oninK  and  greater  weif^ht  of  autuority  support  tho 
▼law  thnt   th«  viclftion  of  an  or<^in«tnoa  la  priaw  facio  e-yjdenoa 
of  nogXigenoo  frooi  ^hloh  the  jury  Biay  Inf  «sr  n«gTlKonce,   but   auoh 
lnf<>reneo  wfiy  be  rebutted  by  evidence.      •   *  #  ♦     n'ho  jury 
ohould  be  permitted  in  deter)isinlng  negligenoe  to  conalvler  all 
the  clrcuaatanoea  of  the  occurrence,    including   the  violation  of 
the  ordinance*     Anong  the  oasoa  aupi-ortlng  thla  view  «re, 
Knuyfl e ,   Adnir,   v.   Knickerbookea;;   loe  o,o„.>   64   H.   y,   486;   HanlOjp 
Vy  apu'^h  BoaTon  Uoj;»fl  1:^.     ■©.#    1^9  l-aaa.   51i.<;   conno^  v.    ^:le'c» 
trio  y ra c t'ion  '^./ o '.  ,""1*73   i  a,*To2:   lleek  v.   1  ennaylyania  Co.,    slfe 
Ohio  .^t.   63;i';   Grand  Trunk  M,   Co,  y,   ivea,   144  U.   d.  ^8;   ;-Tia 
Bail  road  Co.   v,   Farrell,   147   Feo,  252C;   Becjc  v,  lortlaod  &  V. 
K.   Co.»   sF^tre.   32;   KClica  v.   Klo|i.    C ffl t ,    L,    Co.,    i7c  i.XcTi.96; 
Tllinola  Central  ^.    Co,    v,   Jf.ich.rr,    ^JcTTTl  .""^S^   Ulinoia  C entrap 
P.,  Co,  ▼."As^JnVr  iTT  II 1 .   i^l^V  Cocwa&onwealth  xlectric'  i,'o,   v. 
I;e a e ,   ^14    ll'l.  '546;   ifij^ted  ^t».teo  Breyini^  ''c.   v.    .:-tolTcnberg, 
211    111.    531;   rrue  ^:.'~1'rue  t;o,    v,    :-Vo"&i.   fe    ill,   31b;    :  eidepreic3|3L 
V.   Bremner,   26t    11 17  439;  T"ailott   on   F.allroada,   ind   ed.,    ieo. 
1095,   nota  140. •• 

Inatruotiona  6,   7  (md  4  ^r<-  erroneous  and  oin  a  a«« 
trial    tthould  be  eliminated. 

Instruction  7  aaauiisee  thf<^t  a  (iiiven  act  vaa  n«gligenoa 
and  that  the  failure   to   dc  or  not   to  dn  a  certain  thing  was  ncgli- 
genoe,   and  that  aa     a  matter  of  lav  it  iiaa   the  duty  of  the  aotor- 
san  to  sound  the  {^eng.     Xt  was  for  the  jury  to  aay  froa  all  tha 
eridenee'  whether  the  failure  tn   sound  the  gong  waa  negligence, 
and  tailing  the  jury  that  it  v»»  the   duty  of   tiie  defendant* a 
aerrant  to   aound  the  g;ong  Invaded  the  province  of  tha  jury  ia 
thla  regard.       C.  C.  i;y.  Co.  v.   B  in  amor  e,   162  ill,  6S8;    1.  C. 
B.  K.  Co..  V.  febcson,   421  ill,  4it. 

Inatx^uction  4  told  the  jury  tiiat  it  waa  the  duty  of 
the  ttotoman  to   stop  the  oar  and  prevent  the  oolllalon,   etc.,   and 
that  a  failure  sc  to  do  was  negli«<-enoe.     The  AeterainHtion  of  t^ha 
isueatlon  whether   the  aotoraan  acted  negligently  was  for  the  jury, 
F lent a  v.   ChioRgff  City  Ry.   Co.,    284   111,    246. 
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Instmotion  6  1«  subject  to  the  mime   orltiolm  &«  in-' 
•tmction  <,   mnd   is.  norsover,  bad  in  dsolariOK  "the  l«w  ia  for 
th«  plaintiff  and  you  siiould  sc  find,**   It  is  not  vitbin  the 
proYinoe  of  t^o  Jury,  but  of  the  court,  to  find  tho  lavr  of  tht 
oaso.  Ths  Jury  finds  th«  faots  under  the  Instruotiona  of  the 
court  as  to  what  the  law  is  and  aptaies  itueh  Iaw  in  finuing  the 
facte « 

For  the  errors  indicated  the  Judf{si«nt  of  the  ^u* 
perior  court  is  reversed  and  the  cause  is  reaanded. 
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Tb«  plaintiff  la,   aa  ita  ncuaci  l£ipli«t8,   «  hospital 
for  tkia  tr«sat»«nt  of  tiit  slok  and  th<»  injured,     Tli«  defendant 
la  a  jaedioal   praotitioner  at  Chicago,   ?}hc  at   the  tine  cf  the 
oceurreticaa   in  diapute  o.imaOi  an  »uto'>.obile<*       This  autoaoMla 
on  January  4,   191fl|,    tliS  defendant,   on   the  public  hi^hivav  in  ttaa 
vicinity  of  Kinf^ty-BQcond  street  »nd  cottage  Or  ve  avonue,   drora 
againat  one  liary  Hiokey*  breaking  latir  leg.     He  thereupon  took 
Mary  tiioicey  to  the  hoapital  of  plaintiff  for  oare  and  tre«tjs«nt 
and  left  her  there.      L'efendatit  the  next  day  nftor  leaTing  Mnxy 
HlOjcey  at   t^ie  hospital   waa  tcld  by  the  bocUceoper  and  oashier 
of  plaintiff  that  when  a  patient  «aa  brouicht  In  there  saust  be  an 
underetmuiing  aa  to   wha  «aa  tc  pay  the  bill«  whereupon  defendant 
replied.   ■!  will,* 

The  eridenoe  atrongly  tenda  to   auatain  tiiis  conten* 
tlon  of  plfiintiff,  and  under  the  eirouiaatancea  the  promise  to  pay 
tms  an  oriKinal   undertaking  nnd  not   obnoxious   to   the  ntatute  of 
frauds,   aa  defendant  oontenda,   because  the  prociiae  was  not   to  pay 
the  debt  of  another.     The  debt  contracted  ikib  the  debt  of  defend- 
ant,  ^o  hod  broken  J/ary  Hiokey»e  leg  by  running  againat  h*r  with 
hia  automobile.     An  examination  of  the  proofs  oonYinoea  us  that 
the  Jury  B&ight  reasonebly  find  not  only  that  def«adant  waa  liable 
but  that  the  eneuat  of  the  Terdiot  was  fully  warranted  by  the 
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proofs,         Th«  court  hmving  rend«r«d  judgnont  upon  tho  vordlot. 

««  «««»  no  reason  for  disturbing  that  judi?;sttnt.      Vwe  Juri.«8  hav* 
ptuised  upon   tii%  fuots  and  both  arrived  a%  tno  »aeit  aoncXuelon 
«nd  ga<ru  Tnr  Uots  for  a  like  aao^juit. 

:)efnniant   oo3ipisaiaa  tliat  the  ««••  «MUI  waagfijillj 
wpoR  the  sVxort  ctt.ute  a&l«ndar«   elainiag  that  ntaen  th«  cate  was 
first   trl«d  aod  a  n«v  trlai   Rfarded   It  lost  lt»  plaa«  upon  that 
es'.lendar  '^nd,  ooaXd  not  be  rsatarsd  thereto  exo?}r»t  by  *?iying 
anew  the  statutcry  notice.     ilostsTttr  thta  aay  l>«,    def«ndi5.nt  had  a 
fair  trial,   rvtt  in   '•"irery  dsftnw'S  hf?  h<*.d  end  'jw«  r0jvs'«ia«rit«d  by 
ofcp»bl  «r  counA«l.      All  hl»  rijirhts  were  prct«otcd»   und  wc  are  not 
prepar'id  to   eay  tuat  it  ^me  not  within   th«  3CUQd  discretion  of 
tht  court  to  proceed  Xg    ivy  the   case  utid  to  still    ragard  it  hb 
upon  the  short  cause  oalen'^ar.     Lefeiid^jil   certainly    .as  deprived 
of  no  lt-e»l   rif<;lj,t  hy  so   trying  the  ca«e.     The  only  point  to  he 
gained  hy  giving  a  nt«r  notice  wfes  di^lay,   ^hich  the  Invs   acre  not 
fi».vot.     TurthetrKore,   «.t^   think   ia  the  award  cf  a  n«w  trial   the 
eRS«;  wus  neither  pc^aed  nov   ooniitiued*  hut  wf>a  restored  to  the 
seae  poeition  as  ii'  thtre  had  heen  nc   trial  •     Agt^in  defendant  in- 
sists thtit   the  erdsr  of  Vfty  25,   1917,    deriyin^  his  motion  for  leavt 
te  fill?  n»  attended  affid<»Tit  of  9)<»rlts  w^aa  errocK^oue.     If  we 
should  60  concede,   it  >Naa  &  suffloiirrtt  curntiT«  tu  pe^noit  such  an 
affidatit   tc  hp  filed  C«pt«itoher  38,  1917. 

Defendant  atteaiptr.d  to  recoup  dAissges  elaiaed  to  hare 
been  suffered  by  vary  Hiolce/  for  alleged  unskillful  treattasnt  of 
her  leg  by  surgeons  at   the  hospital,     Defendant  in  An  aifi davit 
set  forth  that  ii^ary  Hioicey  had  brougJrit  suit  for  $&0«000  daaagee 
against  the  Englewood  hospital  and  two  dootors, 

From  defendant's  own  statctwent   it  is  manifest   that 
he  has  no  interest   in  Rny  dsfiiage     whioh  l^ary  Hiokey  stay  recover, 
against   either  the  hospital,    its  surgeons,   or  all  three  of  theais 
consequently  the  court  properly  ruled  against  defendant  in  this 


ink^rt   v   'ji,:    i.r, .  -    Jfi>*.<Jli,L  Lft'^:-;*.'^';    i^ilveii  S'l:.-^ 


t.   irtq 


#  r ;'  y    r. 


i'  r     * . 


0«  doi^i 


«V' 


*^. 


i6  sDrc 


;;<... 


ASS.  MclNERNEY 
OHN    E.  CONERTY 


*  -  Olerhs  Office 

Appellate  Col-rt  First  District 

State  of  Illinois 
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December   20,    19] a. 


ressrs.    CPllo/rhan   ,<;    CoTipanv. 
4C1    E.    Ohic   Street. 
Chicago , 

Dear  sirs: 


c 
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Yours    truly. 
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8,  the 
cm  a.c- 
r   the 


Clerk.  ^ 


Jury  or  Mij  otker  error  which  cb11«  for  r0Tttr»aI;   therefore  th« 
Judgment  of  tbe  kunioipal   court  is  affira«<t, 

Afriinafi. 


0«  tioi.' 


99-m  ' 


wxarr  sx&  llA     .IMIBMft  i  1M< 


ana 


^5  lUA^M 


(24237    filed   ^'ov.    11,    1918) 


reg&rd.     l&ry  Hlokey  is   not  a  party   to  the   inatant  suit  iin4 
theTefore  hfiV  claim*   wbateyer   it  aay  be,    is  not   a   aubj«et  for 
adjudication   in  thia    suit   indiTf»ctily  throUKh  defendant.     Tully 
^»   f^celsior   Iron  Woyka.    115   m  .   544;    (?T»itam  t,  Middleby.    415 
kaas.  437. 

tiif?  rule  applicable   in  caees  of   receupsient   i»   that 
no   cn«  can   sat  up   a   claisi  of   reooupsgent  by  way  of  defenaa  onlaaa 
be   could  haire   enforced   the  alleged  liability  by   direct  action 
thereon. 

4f«  discover  no   terror  in   the  inatructiunti   to   the 
jury  or  smy  other  error  which  calla  for  reveraal;    therefore   the 
Judgment  of  the  kunioipal   court   is  affirmed. 


^l.v\ 


ktw  --^tfl^  m  *•(•.    ex 


rAgard.       K»ry  Hlekvy  !•  not  a  ^tiXty  to   th«  invtant  ault  aad 
ther«for«  Her  olain,   «ii«.t«iT«i'  it  may  ba,   !•  not  a  aubjnot  for 
adjudication  in  tliis   suit  indirectly  throu«;i.  defendant.     'I'ullj^ 
""•  K»o«I>ioy  XrpP   rforka.  116  ill,  544;  Qratxap  v.  iiddleby.  213 
Hast.  437, 

Tli«  rule  applicable  in  oaaaa  of  recoupment  la  that 
no  one  can   set  up  a  olala  of  reooupKient  by  way  of  defense  unleaa 
he  oould  have  enforoed  the  alleged  liability  by  direct  action 
thereon , 

?•  diaoovar  no  error  in  tjpie  inatructlone  to  the 
Jury  or  any  other  error  which  oalle  for  reveraal ;   therefore  the 
judgment  of  the  Jnunicipal   court  i«  affirmed.     The  additional 
abetract  will  be  taxed  aa  eeata  in  the  eauae. 
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App«ll««» 

/  Aiy^Ki  fwojr:  leimicii'Ai.  coimt 

▼•,      \  )    / 

OF  ClflCAOO, 
CBICAOO   CITY  RAft^AY 
COklAKT  and  CHICAGO 
RAll'-^AYS  C(/4.i^Ainr,  \ 

./ 


ten.  ^li3tiC«  HOLDOU  UKLiVMID  THX  OJIRIOB  Oy  tHH  COURT. 

Thla  li  ftn  ajpesl  frott  •  Judtjaent  of  |X75  In  an 
aotion  for  personal  Injuries. 

The  cats  l8  axtrarsely  simple  upon  the  fncts}  tnere 
is  but  one  question  of  lav  invi  lYsd,  and  that  is  vhethtir   it  can 
lis  said  as  a  matter  of  lav  that  the  evidenos  proves  that  the 
accident  is  not  attributable  to  the  n«gli(«:«noe  charged  against 
defendants,   but  to  the  vant  of  due  care  on  the  part  of  plain* 
tiff  at  the  tiae  of  the  collision  of  the  truck  h«'  «as  driTing 
vltis^  tite  oar  of  defendants. 

plaintiff  was  r^t  the  time  of  the  accident  driving 
a  big  tvo  horse  truck  eagon  south  on  Desplaines  street,  vhioh 
truck  catce  into  collision  vith  defendants*  oar  at  the  intersec- 
tien  of  Harrison  and  Desplaines  streets.  Defendants*  oar  vas 
vestbound  as  it  apiroaehod  Harrison  street,  where  it  was  stopped 
to  turn  a  switch  by  which  the  ear  might  be  eterted  around  a  curse 
■o  that  it  aii^^t  continue  its  furUisr  progress  on  pesplaines 
street,   Uaintiff  sav  the  car  when  it  was  about  fifty  feet  away. 
At  the  time  the  oar  toolc  the  switch  and  preos' ded,  as  it  did. 
slo«ay  around  the  curve  to  the  north,  the  colliding  truck  and 
plaintiff  were  In  a  plooe  of  safety  on  the  west  or  southbound 
car  trnck.  so  that  the  front  of  the  ear  snfely  rassed  the  truck. 


tB9  .A.ISIS 


■£•••■ 


»»;.; 


It  ie,  how«T«r«   olttAV  froat  th«  •▼ideno*  that  plaintiff,   without 

due  care  and  oircuASFectioli,    while  tha  oar  was  proooeding  rtry 

slovly  around  tha  curr*  to  ih«  north,   turnad  tho  horses  drawing 

car 
th«  truck  toward  tha  •astbcund/traok  and  o«»e  Into  eoXlisioa 

with  til*  r«ar  snd  of  the  oar,   oauaing  plaintiff  to  be  tkrown 

from  hia   seat  to   the  ground  and  injuring  nim, 

Th«  proof,   with  but   slight  oontradiotion  on   the  part 
of  plaintiff,    da^onstrates  that  he  was  oareless   In  his  driving  of 
the  team,   that  the  reins  were  loosely  hung  fron  the  top  of  the 
sha<l«  over  the  driver's  seat,   and  from  plaintiff^s  own  testii&ony 
it  is  at  least  doubtful   whether  he  h^d  any  hold  of  the  reins.     It 
«»■  testified  by  a  witness  for  defendants  that  plaintiff  was, 
eken  aakiB£  the  turn  tc   the  Mkst,   engaged  in  rolling  a  cigaret, 
end  M&kile  plaintiff  denied  this,    still   he  adnsitted  that  he  had 
tobaooo  and  clgaret  paper  en   the  seat  beside  hisi, 

i^e  can  find  no  reason  idiy,   if  plaintiff  was  exeroia- 
ing  ordin»ry  care  wiUle  in  a  plaoe  of  safety,  he  should  so  manoge 
his  horses  that  the  trueJc  they  were  pulling  sl^iould  oome  into  ool- 
lisien  with  the  rear  end  of   the  oar.     llaintiff  first  oontenued. 
Is  order  to  account  for  the  oollisioa  being  the  result  of  de* 
fendanta'   negligence,   that  the  truok  was  struck  by  the  front  end 
of  the  oar,  but  the  testijisony  is  conclusive  that  plaintiff  was  in 
error  when  he  eo  testified,     the  motorman  and  two  disinterested 
witnesses  testified  that  the  truok  oaae   into  oolllsion  with  the 
rear  prurt  of  the  ear. 

The  verdiot  end  Judf^osent  are  a^Ainst  the  prei-onderane* 
of  the  evidence*     The  accident  was  the  result  of  plaintiff *&  IbcIc 
of  due  care  and  was  caused  by  his  own  negliKonoe. 

The  Judgment  of  the  Municipal  Court  is  reversed  with 
findings  of  fact. 

RXYlftAlD  WITH  FIKDIKOS  OF  FACT, 


•^  i      •-■« 


^IKJAIW 
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imoiKOJi  Of  yACT. 

The  oourt  finds  at  ultiaate  fact*  tiiat  d«f«ndantt 
««r«  not  guilty  of   th«  negligence  charged  ««ainiit  thaa  in  plain- 
tiff«a   »tat«»«iit  of  olaiaa  and   that  the  accident  to  plaintiff  wat 
l>i-0U4^t  about  by  hi»  negligent  conduct. 
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JAn^jU)   M,    hliiiiOk,    A4ainJ,»br«t02> 

of   th«  -fSatat*  of  jm>^  J. 

\  App«lltte« 

C«ICACO   JUTIOTIOU  1|.AIIWAY  Cimtf 
m.  eor^  oral  ion* 

\Aj»p«llJ 
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C(K*   Of.UHTY. 


Itiii.    JU^iTICE  JIOSUKKLY  SSlIViSiiXD  Till"  05^  IS  ION  Q^  tHK  ColJRT, 


'j:iii»  iu  tui  &pp«»I   fjTOiu  a  juii^uaent  tot  $XdsOOO  a^Alnai 
th*  defendarit    xn  u   uult  I'ur   d«ua^4|i,ot>  fur   thu  Utiuth*    through  aool* 
d«ot«   of  w'afotia  J,  liax'X'iat»«y  w:.U.ti   <>A%iXoy«d  t>y  defonutuat,     lh« 
&>lolii£»jm  u«xiti'fil   Koxlroad  Couii^saty  ^».i^  oTxt^intklly   oc«>ei«i*t>ndant  but 
eta  p^luxntlff*a  cujtioD  \m»  eiUbsrquetitX:y   liiomlftvedt 

un  June  ;i'',    1^14,    tho  acciierit  ocou3ii«d;   pUxmiitt 
«iillciged  it  v«a.s    -shlle  aei"enci«int  HXkd  korri»»«y  w«re  eni,afeed   in  iittt«r< 
sifttc  cc:5at:erc©,  htnae  the  ?ed«rwl  Sasjr-loyera*   LiRbility  Act  i»  ftp* 
plicable.       >ao  xhiu  allej^iition  provonf     >j«  hold  that  it  «»« . 
ilHintiff   introducftd  the  record  of  trcc««»<iifig«ii  beiora  tli«  In- 
du9tri»l  Board  itpon  th«i  olciiBi  ol    ceecratt«d*8  «tidov«  I'or  herself 
«md  ttiiilld  un<;l«r  the   i;oTkBt9n*»  Co»pisn«Ati&n  Aot,     B:y  thiu  xt  «&• 
ahoim  th»t  th«  Chloago  Junction  Kailwety  wOi^.picay,    thcj  Ihntaiti  d<io 
f«ndant,  had   Uterfi  a»«i«x-t«i&   Uit  inter»tat&  quulitj/   uL'   Iha  ooour- 
xcrtiCe  and  had  <»btHin«d  adjudicRtion   tc>   tl>.itu>  effeat  Iroot  th«  Xn* 
dustrial  BOArd*   wtiioh  ordered  cl»x®aiitW  pctibxoii  di«iiuli»aftd  ou 
th*d  ground  "that  »t   tho  tiae   said  accident  occurred   tha  partlaa 
vara  an^agad  in  interstots  cumKieroa."      (1)     under  tlie  autliorxty 
*^  ££J2^£Hi»   ^'go^^y^g^y.*   "^^   Indus trittl  Bpftrd,   iibt    III.   5*j6,   tiU* 
vaa  octtptjtact  eirldcnc«  of  an  adjudication  of  th«  intciratute  cchd« 


•  1* 


-^  r  ^: 


ffl«r«e  que  it  ion.      Yroxtll   f^  M»  k*  kl-  E»  !•   Co..    ii«7   u.    7..  440, 
is  not   In  ccnfllot;    it  ima  there  held   that  \)«anu8«  of  imak  of 
idantity  of  partlaa  and  oausaa  of  aotloii  a  toravr  .tud^ant  vaa 
not  rea  ad,iudioat»  aa  to  «  quastion  not  thera  litisatad.     Tha 
jud^Ascnt  of   the  Industrial  Board  is  of   tlia  kind  desorib«»d  in 
lifinna  ▼.   ftaad,   102   111.   596,   not  a  bar  to  tiie  notion  but  an  ad> 
Judioation  of  «  apeoifie  faot  wbiob  la  conoluaiva  upon   tha 
I^artlea.      (2)        Juatiea  and  public  polioy  would  aaas  to  daniinA 
that  tha  dofcndant,  hRTing  obtainad  m  Judi^mrmt  upon  a   apeoifia 
faot  faYorabla  te  ita  oontcntian*    should  ba  aatopned  to  quejtioa 
ita  oonulu9lTenaaa.      (3)     Aa  the  nntt^^r  la  not  jurladiotlonal 
thera  la  no  roaaon  why  defendant* a  aaaartioo   In   to«  first  vvo» 
aaedinfr  ahould  not  b«  ooaip«tant  aa  an  ad-^laaion  of  tha  fnot, 

Tha  aocidaot  ocourrad  In   tha  Aahland  avenua  a'^ritoh* 
inK  yard  of   the  dafandaut,    in  ^ixiao  uv  oany  tr^oka  and  muoh 
fflOTciflcnt  of   ofiginaa  and  eara,     '«aar  thn  aaat  «nd  of  tha  yard 
wera  thrae  ourvad*   paraxial   troclca  about   #>ight  faot  apart;    oara 
on  than  irould  be  about  four  faot  apart.      The  two  aoutharly  traoJct 
were  called  laaln  traoJKa^    ?md  tha  north  iraok  of   the   thraa  la 
daaeribPd  aa  the   round  houaa  l«ad*      Korrlaaay  waa  euiployed  aa  a 
awitchaian  and  ima  a^qperienaad  in  hia  «ork.     At   tills   tisie  he  vaa 
ridinjg'  on   the  forward  footboard  of  on*  of  defendant' a  awltoh 
{%n^ines  vhio^  was  runnisfr   acuthweaterly  on   the  round  houaa  lead. 
At   the  aane  time  a  8t,  laul    atook  train   ^wa  running  in   tha  op- 
posite direction  on   the   aouth  main   trao^-.   and  a  {/iohl^an  Central 
engine  pushing  a  eabooaa  waa  appronehing  on  the  main  track  be- 
tween tha  ewitch  engina  and  tha  atcok  train  <*nd  In  tha  aaee  di- 
reotion  aa  the  awltoh  engine  waa  noTlng*     Oppoaita  tha  point  of 
tha  accident ,    aouth  of   tha  traoka*   t?&»  a  huilding  'i^ev  the 
•witehmen  ate  their  lunch.      It  «aa   tha  nocn  hour,    and  it  was 
apparently  korriaaey'a  intarttion  to   lenv<»  tTte  awitch  «nfriiie  at 


a 


-(^^  iiiuiMa  itmtl»r. 
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thla  pclnt  imd  ero»s  over  thm  mnin  trnokn  in  order  to  g«t  hit 
liiiioh  in  tills  building.     The  renr  *nd  of  th»  vtrok  tr^in  patteA 
the  building  Just  au  th«   awltoh  vn^in^  iirriv«<l  opposite.     Th« 
•wltoii  engine  «a«  j8;oia«:  slowly  nnd  ?  orrioowy  ati^p^^d  from  It 
and  imd  t«ic«n  a  »top  or  twc   In  the  dlreotlon  of  th©  building 
vhoft  the  ''loMgan  Central   ca^coee  etruok  hlw,   with  f<^tf»'!    re»v»lt». 
The  crew  of  the  liiehlgan  Central  engine  an«l  eabooee, 
running  uf^n  the  tmoke  of  defendant  vrith  pevnusslca,  mx@t  be  re* 
garded  as  th«   a«r7ai!it«.  F>&d  Hg.erite  of  deteridiruiit,    Hriti   th«lr  negll« 
gent  conduct,    if  nny«    .i^ould  b«  isp»ut«:«i   tc   th«  defendant.     £,  j^ 
K*  i*  ii»  ii»  iiSL*  "^'»  M5*2&»  ^**   ■•■il*   2k(.'5j   j^nderetm  v,   -^vftst  "^hlcai^^ 

M.«  M«  ££•»   ^^<^'  ■il^«   *^^' 

The  dettlar&txoB  alleged  (generally  the  car^lf-ee  end 

aegligent  operation  of   the  i^lcaigan  Oentrel   tirain. 

Th(»  cc«trciF«»rted  point*  of  f»ct  relate    tc   the  epeed 
of  the  Michigan  Central  train  and  any  warning  to  ijiorriasey.     The 
Jury  after  coneidering  the  trariant  teatissony  could  properly  find 
th»t  et   thl»   tiae  nany  esaployes  crossed  the  trnoic*  at  thie  point 
to  reaoh  the  buildini;;  for  lunoh;    thut  the  awiteh  engine  of  de« 
fendent  was  approaching  thie  pcint   ©lowly,   about  five  jailei  an 
hour,   and  it  wae  apparent  that  the  switou<»en  riding  on  it,   in- 
cluding Isorrissey,   were  alighting  for  tnie  pur3>ooe;    that  the 
yiohigan  Central  train  approaohed  this  point  at  a  rate  of  epeed 
estiniated  by  one  witnete,  an  experienced  railroad  man*  ae  15  or 
16  jsiilee  an  hourt   others  any  siomewhat  less;   a  rule  of  defendant 
limited  the  spsed  in  the  yard  to  nine  »iles  an  heur.      It  its  well 
within  the  evidence  Uiat  the  speed,   at  thia  time  «md  plaoe  imder 
such  ciroxim stances ,    was  exoessiTS  and  dangerous* 

The  Michi^^an  oentrsl  caboose  was  equipped  with  a 
tail  signal  ehlstle.  part  of  the  ref^uXar  equipBtent  of  such  cars; 


lo 


lt«  rt»TPo««  ^w»e  toi  «!▼«  w«rnln«  of  An  iipproRoiilnit  train  «ii«n  bikok* 
inp;.     A  fsmn  wa»  atationwd  «»t  th«  end  of  tixvs  caboose,   cufti^td  vlth 
t<i«  duty  cf  giving  tsueh  wiimlng.     Although  thar*  is  anarp  ccnfllot 
In  th«  testimony*   iht  jury  could  properly  find  tiiat  on  thl«  occ«- 
•lOB  this  rtmn  know  that  ?>orrie««y  im«  on   ih«  footboard  of  defttnd- 
•J3t*a  switch  engine*    with  hit  back  towarda   th«  oabo«s«,   and  about 
to  alight  for  th«  purpose  of  orostsing  the  traoke  to  get  lunoli,  and 
that  the  Michigan  central    train    wntt  appr<mahiQg  at  exotssalve 
•peed  and  that  ihe  noiae  of   the  elook  tx'aln  imd  of  other  enginm 
nearby  might   prevent  jkorrieeey  from  heiaring  it  .The  jury  reaaoaabXy 
ouuld  conclude  tiiAt  xt   tn«  rear  tyiiivtle  had  bmeti  sounaed,   as  ordi* 
nary  care  required*   it  wculu  heve  warned  ii^orri&dey  efleotiv@ly» 
but   throu^a  negligence  it.  was  not  «aua<ied  until    too  late, 

The   evidence  touahlng  u  ouetofij  to  blosg  th'i  whistXd 
9t  tKis  point   in  tu«?  ywro  ia  not  ijaportaut,   for  manifeetiy  the 
very  purpoee  of  th©  whietle  was  to  give  waralnts  oi    dangftf  unrter 
Just    such  circunjtstanee*  ae   these;   otnerwiae  ix  ivotild  ue  a  mere  toy. 

'■.te  »ee  no  «idequa.t«»  r«aeo»  to   revere©  tiie  finctjuag  that 
plaintiff's  allegations  aa   to  negligence  were  euff  i«  iently  sup- 
portiEd  cy  the  evidenoe* 

jihile  under  tlie  KKployers*  T.lnbllity  Act  oontributory 
negligence  ia  not  a-vailable*   R«aufii|5tlor,   of  risk  may  be  presented 
In  defense.     Bol^t  v,   leirit>aylyanift  |<.  jj,.  fc£.»   '4<b  u.  ;*♦  ^^.X. 

What  risk  iii»i  kcrrissey  aattuajev     yefeiiuant  aays  the 
risks  which  viftre  the  ordin»yy  Mia  u»uaX  i.nei»iento  of  kle  empXoy- 
sent  or  open  or  ap^arei^t   to  hiai*   or  toiowleoge  of  which  was  charge- 
able? to  hisi  because  cf  hXo  age*   6X3;'«ri«t)0ie  and  ovfortunity  to  kuow. 
This  may  bt   sc,   but  it  aoes  not  foliov  that  tiieee  ousBprei^^si^d  every 
occurrerioe  in  which  a  swiuohasan  is  atruok;   otherwise   the  lu^sttsr 
would  be  relieved  fro»  every  obligt^tion  of   rRasonable  care  tc wards 
such  etf.pl oyss,     liot  Infrequently  a  railroad  eupioye  is  injured 
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baenuse  of  an  unusual   or  extra© rdin»ry  ©courr«n««  vhieli  he  oould 
B«t  have  antioipatad  or  for«ie«n  no  loatter  what  his  aga,   ax* 
9«yi«aea  or  opportunity   '-o  know  might  hm.     Hartley  v.  £.  ^  ^, 
!•  !•  ££-•   i^'5'    ill.  ■♦^c;   C.  ^J|.  I,  ^.   CO.   v.   ^^iilte.   2.9   III.   Iit4{ 
atraat'a  i>tabl<j!  car  Lxne  ▼.  ijoaaodar,   196  ill ,   1^:  1.  i..  4  X.  JR.C«. 
▼.   <i*J»i«*»    iil^   ill.   *ii»J   .22liaa  ▼*  £*  ^.  1.  4  1..  M.    C|0,.    266   III. 
848;  £.  £  H,  £,  R^,  Co.   '»  ISSJl*  ^^^  m.  ^PP*   ^^"S.     Thea©  casaa  da- 
oida  that  th«  unusual »  ttnfure«»eabl«  hnsard     s  not  asaunvd.     Aji^- 
plyiiKET  taia  rula,   tha  Jury  reasonably  could  concluda  that  jeborrissay 
did  not  assume  tha  unusual  and  unforaseeable   risk   due   to  axoassiTa 
•pacd  at  tMs  tiB«  and  plaea  undar  tha  iOxisting  clrouast«isc«B,  nar 
tha  failura  to  uaa  the  Mirning  whistla,   tknd  Qertalnly  did  not  as- 
sua*  the  extraordinary  risk  froK  a  ootabination  and  synohroaisiB  of 
these  negligenees, 

to  argue  that  irorriasey  assumed  the  risk  of   i>«ing  in- 
jured through  failure  to   look  out  for  hisiself ,   ia  to  plead  oon* 
tributary  negli^;enee  under  the  guise  of  assumption  of    risk;    Id 
this  action  contributory  negli^anoe,  howevev  luused,   is  net  avail- 
able for  defeni»e. 

It  is  not  the  la«  of  this  state  that  defendant's  w&* 
ploye  asauffied  the  risk  of  negligenoe  of  the  fcichi^an  Central*s 
employes  as  one  of   the  ordinary  risks.     Ahderapn  ■»,    ;.-c»t  oiiioaya 

»*.  ?1X.  ££..•  2<>^  111.  S»aj  Bart  ▼.  £,  4  £.  X*  M»  2S.'»  ^^*  1^1» 
418;    C.  ±  E.  j[.   H.   Co.   T.    White.   ii09   111.   131, 

4e  do  not   think  the  -rerdiet  was  excessiTe,   even  con- 
sidered as  the  amount  reetaining  after  deduotloa  on  account  of  con- 
tributory ncRli^jence.     The  deoensed  was  :i34  years  of  age»   in  good 
b<?alth,   earning  $l,3k)0  te  |1,&C0  »  year»  and  giving  his  wife  $100 
to  |1«^C  a  ffionth  which  »he  used  for  the  support  of  herself  and  in- 
fant son*      in  very  siany  oases  under  similar  oiroumatanoes  J|ud{<?sents 
far  $15*000  and  for  auoh  acre  have  been  held  not  tc  be  exoessiye. 
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1"  ^^«»'y^"».  ▼.  £.  K.  X.  ^  1.  R;j^.  ^.,   ii6C   ill,   24e,   a  jud^^ent  of 
$16,000  was  ttffirir.«d.    «ind   In  J^.  4  £,   ^^.  j^j^,  ^.   t.  iiiUe,    l-'iC   8,i», 

ep.   958,    "rhAir*  the  <lec««»ea  ««•  a  8viti(.'haim-»,   a  Judgment  of  |2ft,000 
vfto  upheld,     Tiier«  ar«  nuuiy  otii^r  tuLoti  caacs. 

ccmflami   ift  &ad«  of  errors   in   the  rulings  on  «Tidene«; 
»o«*  dottlDtful    rulings  w«r«  eorr«oto4  and  we  find  nothing  of  suffi- 
«ient   seriouenest   to   require  reversal. 

i^ieounduct  of  cconsvl  for  plaintiff  la   clisri^rd,   sup* 
orted  by  »  Icnft  liot  of  irtrl^al    tran&greasions.     TL«&c  ar«  /costly 
r«tcrte  mxich  «  oloo«ly  contested  trial  generally  eyokea  and 
«tiioi.  fre<iueritly  arc  cloti>c   to   Uxtf  i  iii«    of   »afety«      in  Jacldlag  a* 
w('  do,    tJaat  notr^in^  de^^anding  a  revtrs&l   is  pr«8ente.d»    vre  do  not 
neo6S2j».rily  ui.p]rovtt  of   t^v^rytiuing   &i^.id* 

¥i4«  oonduot  01   Uao  triul  ^ud^e  iu  uioo  called  lata 
question*      it   wculu  \ib   wti»teiul   to  n&rrute  th«  aeerbititu  cf  at* 
tomt-ya  or  Vuq  cofit&onta  ol    th«  coui-t,      ibTiouKly  the  court  at* 
tespted  to  rul«  fairly  and  impartially  between  oo£<bating  ccunaal, 
and  we  ar«  of  tne  opinion  tliat  he  euocecded. 

itliat  wo  ii&ve  aaid  on   ti^e  aj^plloKbility  of  the  JTedoral 
kBpXoyfcra*   Liability  Aot,    th<»  pro&f  cf  ueglie^enco  tmd  aaauuptiea 
of  riak,  m&koa  tho  criticiama   louo^iing  many  of   the  inetruotlona 
pointlcea;   »rjd  there  ia  no  reveraible  error  aa  to   the  ttuero, 

JTcr   th.    roaaons  ubovo  indicated   the  jud£»<vnt  is 
affirrjcd. 
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KR,  JU.iJTlC»  lioaUBKLY  IMlVmom  TK"K  OtlTSIOH  OF  TKK  COUWT. 


This   ii>  ftjc  app«fiil    frc4B  a  judjfonent  niir^lnet  the  de* 
fondant  for  $262  od  a  dir«otrd  yerdlet  in  a  ault  brou<;lat  to 
r««ev«r  the  ecntmct  prifte  cf  *  heater  pnrt  f«n  eolrt  toy  pTnin- 
tlff  tc   d«f «>nrtdant. 

?h#  heater  «».nd  fan  »«r«  eeld  undar  a  writtan  ecu- 
trnctf   and  defendant  claJj&ed  as  eat-off  damai^aa  bwoauaa  of  fail* 
urt  of  tha  i;uarantao  and  aleo  for  money  sipent  for  labor  and 
materiala  furnii'hed  at  the  ra«|tt«at  ot  |ilaintiff.     flie  defendant 
ie  In  tlie  bualneao  of  inetalline  heatini;  and  blower   »y9t«Eas»   and 
had  a  ocntraet  with  thm  I'urer  loe  .-^nd  Ice  creaa  Co.   of  ciiieaKO 
to  furnisiih  nnd  inetall  a  heating  apparatua  in  Ite  plant  under  a 
ftuarnnteft  that  it  would  be  ample  in  eiae  and  oapaoity  to  maintain 
eertain  opeoified  ternperatures  in  the  shop*   etocic  room  and  offices 
in  thft  coldest    winter  veather.     Jolm  C«   Soli^  ler»   repreeenting   the 
defendant,    took  Uiie  contract  to  the  office  of  the  plaintiff  and 
presentifd  it  to  a  ir,   Lindetsan,   plaintiff* a   imcrinear,   together 
with  plans  and  skatchee  of   the  building  in  which  it  was  prcpoaed 
to  inutall   the  heating  plant,     i^laintiff  was  inforoied  that  dc^ 
fendant  desired  that  plaintiff  should  furnish  the  heating  appa- 
ratus described  in  defendant's  contract   «ith  the   lee  cream  Com* 
pany,   with  the  eaae  iKuarantee  to    the  defenuajnt.      tuia  was  ao» 
cordlngly  done  and  plaintiff  ij;Ave  a  written  agreesaent   tc   defend* 
ant  to  furrtiah  It  the  apparatus  called  fur  in  defendant's  con* 
tract  witn  thu  Ice  creatf  Ooispany  and  coniainin^i   the  »ame  guarantee 
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»s  %c  t«ap«rfttarea.      The  appemtutf  wns  dnllrcred  <mrt   InstAllcd  in 
the  bnildxng  cf   the   ico  ;  rea«  Ccwprmy,     TVx«rii  ia  f»buna«.ao«  of 
•Yid«nee   fcentUne  to   vhov  %iM%  It  failad  to  Raictaln  the  t«ffi<pera* 
tur«»  guar»ct«®4l.     Frequent  oonfer«noe»  r«r«  tiocl  bctweer;    the 
▼o^rlouv  pfertiea,   and  »t  the  sueg-f^tion  of  plaintiff  the  defendant 
»«de  certain  cimr.^eB  in  th«  jffifltter  of  flu«s  and  openinga.   at  an 
exr«na«  of  ^S>4 ,      Yia«re  alao  apfaar*  in   tii«  record  an  adniiaelon  by 
the   r«pr«aentatl7«  cf  th«  pli^intlff  thai  th«  eauae  cf  the  failvtra 
to  maintain   the  requirad  taioperaturee  ■m*.e   that  the  plant  waa  not 
large  enough,      tt  would  oaaDs*   Uieraferc,   that  thera  waa  aufflclent 
evidenoa  aa  to   the  f»liura  of  the  j^u^rnr^tee  of  the  plaintiff  to 
gc   to   the  jury  upon  the  question  of  the  breach  of  warranty  olaiaa4 
by  the  defendant. 

ie  are  of  the  opinion «  hovreTer,   that  defendant  failed* 
•xoept  aa  to   the  iten  of  $64   nbove  referred  to,    to   introduce  any 
proper  eridenoe  aa  to  the  measure  of  ita  darasgee.     The  only  teati- 
jBony  touching   thia  ie  the   statcjaent   thAt  there  le  still  a  balanoa 
due   to  the  defendant  from  the  Xoe  Craam  Compnmy.     The  correct 
aeaatira  of  datea^ea  nhere  tiie  article  acid  ia  retained  by  the 
purohaaer,    -«hica   id  the  fHOt  here*    is  the  difference   in  vnlue 
between  the  article  fumiahed  nnd  that    vhich  waa  cct^lled  for  by 
tki^  oontraot.     No   such  eTiienoe  npp(^ara, 

We  are  of  the  opinion  that  the  itecj  of  $64  above 
referred  to   ia  properly  chargeable  to   the  plaintiff  and  that  de- 
fendant  ia   entitled  to  credit  for   thla  Amount  againat  the  contnact     \ 
price  of  $263.      If  the  plaintiff  within  twenty  day*  fro»  thia  date 
will   file  a  remittitur  of  5&4   the  JudR«ent  will   be  affirmed;    other- 
viaa  it  will  be  ^«.15f*!^^?^?5*  ^*  cauae  rftsanded.  J 
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OF  COOK  COUHTY. 


IKK.    SUiTlCK  HOSUJtELY  l3«LIVimi»  tlOl  OI'XRICW  OJ^  THIS  COlWt. 


G,  R«rMiati  Htt«g  im»  ttinick  and  klllecl  by  one  of 
d9f«nd&nt«»  street  oare*     Tlte  adminlttrntrlx  brought  euit  for 
AMUigeo,   and  upon  trial  hnd  a  Terdlot  for  $7,440  upon  which 
$m$emtmt  vao   entered t     defendant  a»k«  for  a  reirereal. 

The  accident  happened  about  8t40  p.  ni.   on  January 
29,   1915,   a  dark,   foggy  and  cold  eTening,   on  Broadway,  a  north 
And  south  etreat  In  Chieago,   n«ar  leteraon  avenue,   which  nms 
into  Droadway  fros  the  west  but  does  not   extend  east.     A  north- 
bound oar  oarryinK  UmgMt   running  on  the  ea»t  track  on  Broadvay, 
iMd  stopped  near  the  south  line  of  i  etersoa  avenue*       119  alighted 
and,  passing  behind  that  oar  and  going  veaterly,  wmm  struck  by  a 
southbound  oar  running  on  the  parallel  vest  track,     the  declara- 
tion says  this  was  caused  by  the  (1)  general  negligent  susnageoRent 
of  the  southbound  oar,  and  (2)  its  high  and  dangerous  speed. 

To   support  these  Allegations   there  is  testimony 
tending  to   show  that  the  southbound  oar  approached  the   standing 
northbound  oar  at  a  rate  of  speed  estlflaoted  at  20  ar  25  ailes 
an  hour;    it  is  described  by  one  witness  as  *awful   spsed." 
Another  passenger,   couders,  had  also  al lighted  fron  the  north- 
bound car;  he  crossed  the  west  track  in  front  of  the  southbound 
•ar  at  a  point  north  of   tha  point  at  vtoioh  Kagg  attempted  to 
cross*     Ths  iMtorsmn  of   the  southbound  oar  aav  oouders  and 


Tbc)  .A.i^J-^ 


.JLJ**!*' 


tJiiJfc 


v»xt# 


vmmmmm 


•l«wed  dowa  sufficiently  tci  allow  hlaa  to  p««o  onf oly,   but  m% 
thlo     t|Mo  fail Ad  to  oae  Hag^,   and  nftor  wotehiag  Ooudort  so 
•afoly  aorooa  lie  Inoronood  tht  speod  of  the  oar.   striking 
Kag«»  who  was  nearly  aoross,   with  the  west  corner  of  the 
ear,     Hagg  was  a  heffTy  man,   weighing  about  200  pounds,  but 
was  thrown  aouthwestly     through  the  air  16  or  more  feet; 
alJMtt  ell  the  bones  on  his  right  side  where  the  oar  struolc 
hiJB  were  fractured;   other  injuries  also  Indloate  that  he  was 
struek  with  great  foroe.     The  aetoxman  did  see  hi.s&  an  instant 
before  he  was  structii  and  put  on   the  4»iergenoy  brake  and  used 
his  best  efforts  to  stop  the  ear,  but  did  not  auooeed  until 
it  had  run  a  distance  said  by  one   witness  to  ba  200  feet;   the 
aietorman  says  it  «as  45  feet. 

Under  sueh  eircumstanoes  the  Jury  eould  pxep^vly 
eonclude  that  this  was  not  a  oase  of  one  street  oar  passing 
another,  both  moving  at  the  usual   apced  between  blocks,   but 
that  the  southbound  car  should  have  approKOhed  the  other  oar 
at  the  speed  required  by  reasonnble  nnd  ordinary  care  In 
passing  a  stfltnding  eax>  frosn  which  passengers  were  alighting, 
and  that  having  slowed  down  for  one  alighting  passenger  this 
diaioished  ipeed  should  have  been  Maintained  until  Hagg  had 
also  passed  in  safety;   that  the  defwndant  failed  In  both  these 
IMtrtieulara  end  ran   the  ear  at  a  high,    dangerous  and  reokless 
rate  of  speed,   hb  alleged  in  the  deolaration. 

The  allegatina  of  general  negligence  in  the  manage* 
ment  of   the  car  would  include  failure  of  the  motoraan  to  keep  a 
lookout.     There  is  sufficient  evidence  to  support  this;   he  saw 
and  watched  Goudere,  but  seemed  to  assune  that  this  was  the 
only  passenger  frost  the  other  oar,   end  not  only  did  not  see  Hagg, 
who  oould  easily  heve  been  seen,  but  did  net  look  for  anyone  else< 

vat  Hagg  guilty  ef  contributory  negligenee?     He  was 
46  yeara  of  age,  healthy,  hearing  and  eyesight  good.     There  Is 
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•Tideno.  tending  to   .ho^  that  both  he  .,„d  Goud,.r.  aUghf  d  fro« 
the  front   end  of  the  northbound  car;    that  Goudere  turned  we.t  in 
front  of  that  oar.   while  he  went   to  the  raar  of  and  behind  it; 
that  he  etepped  into   the  epaoe  between  the  tracka  a«d  eaw  the 
approaching   eouthbound  car;    that  he  etepr«d  baoJc  for  a  mmtmat 
and  then  started  aorcea  the  we.t  traoJt.      it  ie  atrongly  urged 
that  it  was  nefcliKence  for  hi«  to  leave  the  pcint  of  ^Hfety  to 
wMoh  he  had  retreated  purposely  to  airoid  the  danger  on  the  i«eet 
track,   and  then  rush  onto   the  path  of  the  southbound  oar  when  it 
twie  eo  near  that  it  oould  not  be  stopped  before  hitting  ui«.     To 
thie  oounael  for  plaintiff  reply  that  the  f«ot  he  looked  for  and 
eaw  a  oar  approaching  froa.   the  north  and.   apprehending  the  danger, 
etepred  backward,   wae  eridence  that  he  wa«  not  laoking  in  care 
for  hie  own   safety  but  vms  uaing  reaeon^ble  prudence   to  nvoid 
injury,  and  that  hie  movataent  aorose  the  track  wae  the  result  of 
his  judgnmt  of  the    situation     which  waa  reasonably  induced  by 
the  peculiRr  olrcuiaetanoes.      The  jury  evidently  was  in  accord 
with  the  theory  that  Hagg  saw  the  southbound  oar  when  he  first 
alighted,   £ind  assumed  that  it  would  pass   the  standing  car  at  a 
■•derate  rate  of   speed;    that  after  passing  beiiind  the  northbound 
oar  he  saw  the  other  ear  close  by  and  stepped  back;    that  he  then 
saw  it   slow  down   to  permit  Gouders  to  pass,    and   ooncluded   that 
the  motcrman  had  seen  both  of   then  and  was  slowing  for  him  as  well 
as  Ooudero.     Accepting  this  as  offering  a   sstfe  eroaslng  he  atsirted 
across  the  track,   but  the  aetoneaa,   not  seeing  him,   put  on  full 
speed,   which  caused  liagg  to  Jump  forward  in   the  hope  of  escaping, 
but  unsuccessfully,     ^e  cannot  say  that  the  jury  was  imnifestly 
wronft  in  the  conclusion  that  Iiagg  while  exerciaing  reasonable  and 
ordinnry  care  for  hi  a  own   safety  nade  an  error  of  judgment  excus- 
able under  the  circumstfufioes.     This  being  so,  he  was  not  guilty  of 
contributory  neglii^enee.      vVa^er  v.  £.  &  A,   H,  R.  ££, .  •   2*6   111,   245, 


W«  are  not  unfamiliar  *1U<   th«)  persuasiva  list  of 

somewJrftit 
ousea  in  which  courtv  hara  hold  luadar  gonaral   oireumstancoo^llko 

Uiose  In  thtt  inatnnt  eaoo  that  tha  lajurad  p«roon  was  guilty  of 

oontributory  nogllgonoo,    but  a«  tald  in  Staple  ▼,  j!,   3t,  i^,  ^, 

Co.,   245  111.  3ce«    iRVolTing  •l.r.ilar  oireunstanooa:      "It  1«  not 

an  axtreicoly  unuaual    altuation,   and  eaoli  oaoo,   a«  It  ariooo,  jauot 

¥o  dotorsBlnod  on  ito  own  faeto,* 

tlaiere  waa  no  roToraitolc  error  in   the   itilinga  oa  In- 
structiona.     aome  offorod  by  the  defenaan't  and  refuaed  xalght 
properly  Jaave  been  given,   but  the  essential  atattera  in   them  vara 
sufficiently  ooTored  by  otiiier  Ini^tructiona.     The  error  attserted 
to  be  in  plaintiff's  giT«n  Instruotion  No.   10  In  ita  omission 
of  the  faotor  of  the  nunber  of  witnessea  in  detertsinlng  the  pre- 
ponderanoe  of  evidence,   la  oured  by  defendant's  given  Instruc- 
tion 80.  13,   <Hhere  this  element  la  ffiontioned.     llaintiff'a  la- 
atruotien  la  not  fioandatory  but  persiisaive. 

There  waa  ao  error  or  impropriety  in  the  argument 
•f  plaintiff's  counsel •     The  prefatory  words,    •!  aay  that,*   of 
ndaloh  complaint  la  aade,   are  not  indicia  of  teatimony  but  are 
mrely  Intended  to  give  emiOiaeis  to  the  argum<»nt, 

AS  ««  are  not  perauaded  t^iat  vre  ahould  disturb  the 
verdict,  and  aa  there  were  no  errora  upon  the  trial,   the  Judg- 
••Bt  ia  afflraed. 
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GEN.  NO.  msc^.  OCTOBER  TERIv/a.  D.  1917.  AG.  N0.82 
EARL  MILLER  Et  Al,  Appellees 
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a/Et  Al.  ADDellants  '^•^»      V/   '^   Q 


vs. 
WILLIAM  BOTWINI^Et  Al,  Appellants 
Appeal  from  the  Circuit  Court  of  Sangamon  County. 
ELDREDGE,  P.  J. 

While  there  were  orginially  were  parties  to  this  suit 
Earl  Miller,  Marie  Miller  and  Ralph  Miller  are  the  only 
appellees  and  William  Kurilos  is  the  only  appellant,  nov/ 
before  the  court,  the  rest  of  the  parties  having  been 
dismissed  out  of  the  case.  Appellees  are  the  minor 
children  of  William  Miller,  deceased.  Appellant  was  a 
saloon  keeper  in  the  City  of  Springfield.  This  suit  is 
brought  under  the  ninth  section  of  the  dramshop  act 
and  the  charge  is  that  appellant  sold  and  g&-^e  intoxic- 
ating liouors  to  the  father  of  appellees  to  such  an  ex- 
tent as  to  create  in  him,  and  did  thereby  create  in  him, 
a  suicidal  mania  under  the  influence  of  which  he  took 
his  own  life,  and  that  thereby  appellees  were  deprived 
of  their  support.  The  jury  returned  a  verdict  for  ap- 
pellees, fixing  their  damages  at  $2000.  There  was  a 
judgment  on  the  verdict.         , 

It  cannot  be  doubted  that  if  the  facts  are  that  the 
father  of  appellees  committed  suicide  as  a  result  of  in- 
sanity temporary  or  otherwise  caused  by  intoxication 
produced  in  whole  or  in  a  substantial  part  by  the  use  of 
intoxicating  liquor  sold  or  given  to  him  or  to  someone 
else  for  him,  then  appellant  would  be  lia))le  to  appellees 
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to  the  extent  that  they  were  injuried  either  in  their 
property  or  in  their  means  of  support,  and  we  do  not 
understand  appellant  to  contend  otherwise.  He,  however 
argues  that  those  facts  were  not  supported  by  the  weight 
of  the  evidence  in  this  record.  The  jury  who  tried  this 
case  found  that  they  were  so  proven  and  a  careful  scrut- 
iny of  the  evidence  forces  us  to  conclude  that  the  jury 
was  right.  It  is  certain  there  is  nothing  in  this  record 
from  which  we  can  hold  that  they  were  manifestly 
wrong  and  that  is  the  condition  of  mind  we  must  be  in 
before  we  would  be  warranted  in  setting  the  verdict 
aside  for  that  reason. 

Four  instructions  asked  for  by  appellant  were  re- 
fused by  the  court.  The  first  of  these  was  to  the  effect 
that  if  the  jury  believed  from  the  evidence  that  the  de- 
ceased committed  suicide  because  of  despondency   res- 


suiting  from  the  fact  that  he  was  affected  with  tuber- 
culosis, then  appellees  were  not  entitled  to  recover.  The 
instruction  announced  a  correct  proposition  of  law,  but 
there  was  no  competent  proof  of  any  facts  upon  which 
to  base  such  an  instruction.  There  was  proof  that  he 
was  and  had  been  for  some  years  afflicated  with  that 
disease  and  a  doctor  was  also  permitted  to  testify  that 
the  wife  of  the  deceased  had  told  him  after  the  act  of 
suicide  had  been  committed  that  deceased  was  despon- 
dent over  his  physical  condition.  There  is  no  presump- 
tion that  merely  because  a  man  is  in  bad  health  he  is 
going  to  commit  suicide,  and  the  testimony  of  the  doc- 
tor as  to  what  the  wife  had  told  him  was  purely  hearsay 
and  incompetent. 

Pase  2 
She  could  not  bind  her  minor  child- 
ren by  v/hat  she  said  out  of  court  was  the  mental  con- 
dition of  her  husband  or  the  cause  of  it. 

The  second  and  fourth  refused  instructions  were  on 
the  question  of  the  burden  of  proof.  Other  instructions 
were  given  to  the  jury  that  fully  and  sufficiently  defined 
to  the  jury  the  rule  in  relation  to  the  burden  of  proof. 
A  court  is  not  bound  at  the  risk  of  committing  error  to 
repeat  even  correct  propositions  of  law  in  his  instruct- 
ions to  the  jur.v.  When  a  proposition  is  once  clearly 
stated  in  a  series  of  instructions  it  is  sufficient. 

The  third  refused  instruction  told  the  jury  that  the 
declaration  was  not  evidence  and  should  not  be  so  con- 
sidered. It  was  not  offered  in  evidence  nor  does  it  ap- 
pear from  this  record  that  it  was  even  read  to  the  jury 
or  that  the  jury  ever  saw  it.  The  instruction  was  prop- 
erly refused. 

Fault  is  found  by  appellant  because  the  court  in  his 
instructions  given  at  the  instance  of  appellees  did  not 
limit  the  damages  appellees  might  recover  to  compensa- 
tory damages  and  did  not  expressly  instruct  the  jury 
that  punative  damages  were  not  recoverable.  Without  re- 
gard to  what  the  law  is  on  that  point,  the  court  limited 
the  jury  in  at  least  two  instructions  to  the  allowance  of 
compensatory  damages.  If  appellant  wished  a  more  specific 
instruction  by  which  the  jury  should  be  told  that  they 
were  not  authorized  to  give  punative  damages,  it  was 
his  province  to  have  asked  for  it;  not  doing  so,  he  .should 
not  complain  that  appellees  did  not  do  so. 
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It  is  lastly  contended  that  the  damages  allowed  are 
excessive.     On  the  day  of  the  trail  Earl  Miller  was  7 


years  old,  Ralph  Miller  was  12  years  old  and  Maiie  Mil- 
ler was  15  yearsi  old.  They  were  each  entitled  to  support 
from  the  father  until  they  became  of  age.  Earl  lacked 
15  years,  Ralph  lacked  9  years  and  Marie  lacked  3  years 
of  being  of  age.  Together  their  loss  represented  the 
support  of  one  child  for  27  years  or  an  average  loss  of 
them  of  a  trifle  less  than  $75  per  year  during  their  min- 
ority or  less  than  $1.50  per  week.  The  deceased  in  this 
case  was  at  the  time  of  his  death  without  a  very  great 
earning  capacity,  but  in  figuring  damages  under  this 
statute  the  earning  capacity  should  be  based  on  what  he 
would  have  earned  if  his  earning  capacity  was  not  im- 
paired by  the  use  of  intoxicants.  We  are  not  prepared 
to  hold  that  the  evidence  shows  that  the  deceased  even 
with  his  imparied  ability  to  earn  money  would  not  con- 
tribut  all  told  to  the  support  of  each  of  these  three 
children  at  least  $75  per  year.  If  he  would  do  that  then 
the  verdict  is  not  too  large. 

There  is  no  reversible  error  in  this  record  and  the 
judgment  is  affirmed. 

Judgmeni  affirmed. 
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GEN.  NO.  GSm.  APRIL  TERM  A.  D.  1918.  AG.  NO.  19. 
MARJINS-LEARY   Co/ Defendant  in  error. 


LAWRENCE  FUNK  $t  al),  Plaint* 

Error  to'^ircuit  Qburt  McLean  County 
ELDREDGE,  P.  J. 
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On  January  21,  1915,  the  defendant  in  error,  as 
plaintiff,  instituted  an  action  in  assumpsit  against  the 
defendants,  Yontz  Bonnett,  Lawrence  Funk  (plaintiff  in 
error,)  Julius  F.  Funk,  Lewis  G.  Stevenson  and  The  Farm 
Product  Company,  to  recover  $310.00  upon  an  open  ac- 
count. The  declaration  consists  of  the  commoji  counts. 
The  bill  of  particulars  contains  a  large  number  of  items 
covering  goods,  wares,  merchandise,  farm  implements 
and  repairs  theieon.  It  also  shows  a  number  of  cash 
credits  on  the  account,  paid  at  different  times  by  the 
different  defendants. 

On  January  23,  1915,  Lawrence  Funk,  plaintiff  in  er- 
ror, was  served  with  summons.  The  return  of  the  sher- 
iff on  this  summons  also  gore  the  endorsement,  "The 
within  named  defendants,  Yontz  Bonnett  and  Farm 
Products  Company,!  not  served  by  order  of  complainant's 
solicitor.     The   other   within     named     defendants     not 
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found  in  my  county."     The  record  also  shows  that  ser- 
vice was  had  on  "The  Product  Company"  May  7,  1915; 
upon  Julius  F.  Funk  May  11,  1915;  and  upon   Levds  G. 
Stevenson  September  1,  1915. 

On  May  10,  1915,  the  defendant  Yontoz  Bonnett 
filed  four  nleas,  and  the  case  was  set  for  trial  for  May 
12th.  On  May  11th  plaintiff  in  error  was  defaulted  for 
v\'ant  of  appearance.  On  May  12th,  when  the  case  was 
called  for  trial,  on  motion  of  defendant  in  error  the 
cause  was  continued  until  the  next  term  of  court.  On 
June  29th,  it  being  the  last  day  of  the  April  term,  de- 
fendant in  error  had  judgment  entered  against  plaintiff 
in  error  for  the  amount  sued  for,  $310.00,  and  the  costs 
of  suit.  At  this  time  the  pleas  of  one  of  the  defendants, 
Yontz  Bonnett,  were  on  file.  The  case  had  been  con- 
tinued until  the  next  term  of  court,  and  at  least  one  of 
the  joint  defendants  had  not  at  that  time  been  served 
with  summons.  At  the  next  term  of  court  plaintiff  in 
error  made  his  motion  to  open  up  and  set  aside  said 
judgment  and  for  leave  to  plead,  which  was  overruled. 

This  is  an  action  brought  upon  a  joint  contract,  and 


judgment  must  be  rendered  against  all  the  defendants 
or  none,  unless  a  defense  is  interposed  which  is  personal 
to  the  defendant  who  makes  .it,  such  as  infancy,  coveture, 
lunacy,  bankruptcy,   and 
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the  like.  Maston  vs  Ross,  185 
111.  App.,  57.  It  is  error  to  render  final  judgment  again- 
st one  co-defendant  in  such  a  case  wathout  disposing  of 
the  case  as  to  the  others.  Grand  Pacific  Hotel  Company 
vs  Pinkerton,  217  111.,  61.  The  Court  has  no  power  to 
enter  seperate  judgments  against  defendants  severally 
when  sued  in  a  joint  action  upon  a  contract  where  all 
are  served  with  process.  It  was  proper  to  default  plain- 
tiff in  error,  but  no  judgment  should  have  been  rendered 
against  him  until  a  judgment  could  have  been  rendered 
against  all  of  the  defendants  jointly.  Gould  vs  Stern- 
berg 69  111.  531;  Jansen  vs  Grimshaw,  125  111.,  468. 

It  is  urged  that  plaintiff  in  error  should  have  made 
his  motion  to  set  aside  the  judgment  at  the  term  when 
the  judgment  was  rendered.  The  judgment  was  render- 
ed against  him  on  the  last  day  of  the  term,  without 
notice.  The  motion  was  made  at  the  next  succeeding 
term.  However,  this  is  not  a  question  of  diligence  on 
the  part  of  plaintiff  in  error,  but  one  of  the  power  of 
a  court  to  enter  judgment  against  one  of  several  joint 
defendants  in  an  action  ex-contractu  without  disposing 
of  the  case  as  to  the  other  defendants  served  with  pro- 
cess. This  is  a  writ  of  error  to  review  the  judgment 
rendered  and  could  be  prosecuted  at  any  time  within 
three  years  from  the  rendition  thereof. 
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The  judgment  of  the  Circuit  Court  against  plain- 
tiff in  error  is  erroneous  and  is  reversed  and  the  cause 
is  remanded. 
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GEK.  NO.  6869.  APRIL  TERM  A.  0^918.  AG.  NO.  22. 

\ 

1>HE  PEOPLE'S  STATE  BA>yf  OF  CHANDLER- 
VILLE,  A 


TILLIE  ZOOK/LYNN,  Appellee 

Appall   from   Cif^uit  Court  Cass  County 

ELDREDGE,  P.  J. 

In  1906  Berry  Zook,  the  former  husband  of  appellee, 
became  indebted  to  appellant,  and  executed  his  promis- 
sory note  in  the  sum  of  $95.60  as  evidence  of  the  debt. 
This  note  v/as  subsequently  renewed  by  him  a  number 
of  times,  and  on  several  of  these  occasions  he  took  the 
renewal  note  home  with  him,  had  his  wife  also  sign  it, 
and  then  returned  it  to  the  bank.  On  January  12,  1912, 
Berry  Zook,  according  to  the  testimony  introduced  on 
behalf  of  appellant,  again  renewed  the  note,  and  he 
himself  signed  his  wife's  name  to  the  same,  telling  the 
cashier  he  was  busy  and  in  a  hurry,  and  that  if  he  signed 
his  wife's  name  to  the  note  it  would  be  all  right  with 
her.  Berry  Zook  died  December  29,  1912,  and  appellee 
subsequently  married  Henry  C.  Lynn.  On  February  10, 
1913,  the  cashier  of  the  bank  met  appellee  on  the  street 
in  Chandlerville,  asked  her  to  step  into  the  bank  and 
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told  her  he  would  like  to  have  the  notes  she  was  on  fixed 
up.  He  had  a  note  for  her  to  sign  already  prepared  for 
the  principal  sum  of  $127.95.  Appellee  signed  the  note 
under  the  impression  that  it  was  to  take  the  place  of  one 
of  the  former  notes  she  herself  had  signed  as  surety  for 
Berry  Zook.  After  she  signed  this  note,  the  cashier 
testifies  that  he  delivered  to  her  two  notes,  one  for  the 
principal  sum  of  $95.00  and  one  for  $25.00  both  of  which 
were  signed  by  Berry  Zook,  and  who  had  also  signed  ap- 
pellee's name  to  each  of  them.  Appellee  testifies  that 
only  the  $95.00  note  was  delivered  to  her.  When  sne 
taw  these  notes  she  told  the  cashier  that  she  had  never 
signed  them  and  that  the  signatures  thereon  were  not 
her  signatures.  The  cashier  said  to  her  that  he  knew 
that,  but  that  her  husband  had  signed  her  name  to  the 
notes  and  said  it  would  be  all  right.  Appellant  subseq- 
uently brought  suit  before  a  justice  of  the  peace  again- 
-st  appellee  to  recover  on  the  note  for  $127.95  in  quest- 
ion, and  on  appeal  to  the  Circuit  Court  a  verdict  and  jud- 
gment was  rendered  in  favor  of  appellee. 

It  is  insisted  by     appellant     that  because  appellee 
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failed  to  file  an  affidavit  under  Sec.  4  of  Art.  6,  Chap.  79, 
Kurd's  R.  S.,  denying  the  execution  of  the  note,  the  evid- 
ence introduced  by  her  was  inadmissible.  Appellee  did 
not  claim  that  she  did  not 
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execute  the  note,  but  contends 
that  her  execution  thereof  was  obtained  by  falsely  re- 
presenting to  her  that  it  was  to  take  the  place  of  a  prior 
note,  or  notes,  which  she  had  signed  as  surety  for  her 
husband.  The  undisputed  facts  show  that  there  was  no 
meeting  of  minds  between  appellant  and  appellee  in  the 
transaction,  and  that  the  execution  of  the  note  by  appel- 
lee was  without  consideration. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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GEN.  NO.  6880.  APRIL  TERM  a/D.  1918.  AG.  NO.  31. 
■  F.  L.  SCHLIERBACM,  Appellant 
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GEORGE  W.  MAR^AND, 

Appeal  from  Circuit  jfcurt  Christian  County. 

ELDREDGE,  P.  J. 

The  bill  in  this  case  was  orginally  filed  in  the  City 
Court  of  the  City  of  Pana,  Illinois,  by  appellant,  and 
avers  that  appellee  was  at  that  time  clerk  of  said  court, 
and  had  entered  into  an  agreement  with  the  solicitor  of 
appellant,  whereby  appellant  would  be  permitted  to  file 
certain  cases  in  said  court  without  first  paying  the  court 
costs;  that  in  cases  where  collections  were  made  by  ex- 
ecutions or  compromises  appellee  was  to  have  the  reg- 
ular fee  for  filing  the  same,  otherwise  not;  that  pursua- 
nt to  said  agreement  appellant  instituted  a  certain  num- 
ber of  cases  in  said  court,  and  the  filing  fees  "  7^ 
not  prosecuted  to  judgments  or  compromises  amount  to 
$111.00  in  court  costs;  that  filing  fees  had  been  paid  by 
appellant  to  appellee  in  those  cases  where  collections 
v/ere  made,  and  that  there  is  nothing  due  the  latter  in 
the  others  by  virtue  of  said  agreement;   that  appellee 
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had  demanded  the  sum  of  $111.00  from  appellant:  that 

the  same  is  illegal  and  unjust  and  should  not  in  equity 
be  paid;  that  the  fees  taxed  in  said  cases  are  judgments 
at  law  and  if  a  fee  bill  should  be  issued,  appellant  would 
be  unable  to  interpose  any  defense  at  law.  The  bill  con- 
cludes with  a  prayer  for  an  injunction  against  appellee 
to  restrain  him  from  collecting  the  filing  fees  in  each 
and  every  of  the  aforesaid  cases,  and  perpetually  en- 
joining the  collection  of  the  said  $111.00  or  any  part 
thereof.  A  temporary  injunction  was  issued  by  the  City 
Court. 

When  appellant  filed  his  bill  in  this  case  in  the  City 
Court  he  failed  to  pay  the  advance  clerk's  costs,  and  a 
motion  was  made  by  appellee  to  dismiss  the  bill  on  that 
ground.  This  motion  was  taken  under  advisement  by 
the  court  and  never  acted  upon.  Later  appellee  was 
ruled  to  answer  and  he  filed  a  demurrer  to  the  bill  and 
an  answer.  The  demurrer  was  overruled  to  the  bill,  and 
exceptions  were  sustained  to  the  answer.  Subsequently 
an  amended  answer  was  filed.  Appellee  then  took  a 
change  of  venue  to  the  Circuit  Court  of  Christian  County 
In  the  latter  court  a  motion  was  made  to  dissolve  the 


temporary  injunction  for  want  of  equity  on  the  face  of 
the  bill.  The  temporary  injunction  was  <lissolved  and 
the  bill  was  dismissed  for  want  of  equity.  On  a  hearing 
on  the  suggestion  of  damages  on  the  dissolution  of  the 
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injunction   the  court  allowed  $160.00  damages  for  solic- 
itor's fees  and  $10.00  for  the  costs  of  the  change  of  ven- 
ue. 

Two  alleged  errors  are  presented  by  counsel  for  ap- 
pellant, one  that  the  court  erred  in  dissolving  the  injun- 
ction, and,  second,  that  the  damages  allowed  were  ex- 
cessive and  illegal.  It  seems  too  clear  for  argument  that 
a  contract  ma,de  by  a  clerk  of  a  City  Court  or  of  any 
court  established  by  the  laws  of  this  State,  with  an  at- 
torney on  behalf  of  a  client  that  the  latter  might  insti- 
tute a  suit,  or  suits,  in  said  court  without  paying  the  fees 
prescribed  by  law,  unless  the  same  could  be  collected 
from  the  defendant  or  defendants '  by  prosecutions  or 
compromises,  is  cleariy  void  on  the  ground  of  public  pol- 
icy. In  the  case  of  Metropolitan  Trust  &•  Savings  Bank 
vs  Perry,  194  111  App.  277,  it  was  held,  "It  is  unquest- 
ionably the  law  that  any  contract,  by  the  terms  of  which 
a  public  officer  is  to  accept  or  receive  for  his  services, 
either  more  or  less  than  the  statutory  fees,  is  contrary 
to  public  policy,  and  void." 

It  is  next  urged  that  the  damages  allowed  are  ex- 
cessive. The  sum  of  $10.00,  the  costs  of  the  change  of 
venue,  should  not  have  been  allowed,  as  Sec.  12,  Chap. 
146,  R.  S.,  specifically  provides  that  such  costs  shall  be 
paid  by  the  petitioner  and  not 
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taken  as  part  of  the  costs  in  the 
suit.  The  assessment  of  solicitor's  fees  as  damages  on 
the  dissolution  of  an  injunction  is  largely  in  the  discre- 
tion of  the  chancellor,  and  there  is  no  evidence  in  the 
record  to  show  that  they  are  in  this  instance  excessive. 

The  decree  in  the  Circuit  Court  is  affirmed,  except         \      / 
as  to  the  $10.00  costs  of  the  change  of  venue,  the  as-  \  '         '  J 

sessing  of  which  as  a  part  of  the  damages  on  the  dissol- 
ution of  the  injunction,  is  reversed.  The  cause  is  re- 
manded with  directions  to  enter  a  decree  in  conformity 
with  this  opinion.  16-17  of  the  costs  in  this  court  are 
taxed  against  appellant  and  1-17  thereof  against  appel- 
lee. 
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THOMAS  WALSH,  Aipellee. 

\  I 

"*  vs. 
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COMPANY,  AePpellant. 

Appeal  from  Cfecuit  Corfrt  Morgan   County. 

f 
ELDREDGE,  P.  J.  ^     / 

Thomas  Walsh,  appellee,  on  the  12th  day  of  April, 
1917,  was  a  traveling  salesman,  and  in  the  course  of  his 
business  as  such  drove  into  the  Village  of  Hillview, 
Morgan  County,  in  an  automobile.  The  main  highway 
through  the  village  runs  east  and  west,  and  in  this  high- 
way, along  the  north  side  thereof,  appellant  maintained 
electric  light  poles  at  regular  intervals.  From  near  the 
top  of  one  of  these  poles  was  attached  a  support  or  guy 
wire,  which  extended  to  the  next  pole  immediately 
west  of  it,  and  was  attached  to  the  latter  at  a  point 
thereon  between  5  and  5i  feet  from  the  ground.  The 
highway  was  travelled  both  on  the  north  and  the  south 
line  of  these  poles,  and  there  was  a  well-beaten  track 
running  under  the  guy  wire  from  the  highway  into  pri- 
vate property,  referred  to  in  the  testimony  as  the  Mc- 
Clay  property,  on  which  was  erected  a  scale  house. 
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Appellee,  after  transacting  his  business  with  a  cus- 
tomer whose  store  was  located  on  the  south  side  of  the 
highway,  got  into  his  automobile,  the  top  of  which  was 
up,  with  the  intention  of  turning  around  and  proceeding 
east  to  the  City  of  Jacksonville.  He  first  drove  west 
between  40  and  50  yards,  and  attempted  to  turn  around 
in  the  street.  The  top  of  the  automobile  being  up,  he 
could  not  see  the  wire,  and  did  not  know  it  was  there. 
The  wire  caught  the  top  of  the  automobile,  slid  down 
the  bow,  caught  the  plaintiff  on  the  chin  and  made  a  cut 
in  his  face  about  three  inches  long,  which  penetrated  to 
the  bone.  The  muscles  of  the  lip  grew  to  the  bone  of 
the  jaw,  so  that  the  use  thereof  to  some  extent  has  be- 
come impaired.  He  paid  $22.00  for  services  of  physi- 
cians and  $35.00  for  repairs  to  his  automobile.  He  was 
earning  at  the  time  of  the  injury  between  $40.00  and 
$50.00  a  week,  and  lost  19  days  from  his  business  by 
reason  thereof.  In  the  court  below  he  recovered  a 
judgment  for  $357.25,  to  reverse  which  appellant  takes 
this  appeal. 

There  is  no  controversy  over  the     facts,     but  it  is 


urged  by  appellant  that  it  was  not  guilty  of  negligence 
in  maintaining  the  guy  wire  in  the  manner  in  question 
for  the  reason  that  an  ordinance  of  the  village  granted 
it  the  privilege  of  errecting  its 
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poles  in  the  streets  there- 
of. The  ordinance  of  the  village  could  not  relieve  ap- 
pellant from  the  duty  of  using  ordinary  care  in  the  con- 
struction and  maintenance  of  its  poles  and  wires  in  the 
highway  so  as  not  to  unnecessarily  cause  injury  to  per- 
sons using  the  same.  The  testimony  of  appellant's 
own  witnesses  shows  that  it  was  usual  and  customary  to 
attach  support  or  guy  wires  to  poles  when  in  a  public 
highway  at  a  distance  of  7  or  8  feet  from  the  ground 
so  as  to  give  free  access  to  persons  in  vehicles  passing 
thereunder.  Appellee  had  a  right  to  drive  in  that  por- 
tion of  th"  street  in  question,  and  he  was  bound  by  no 
duty  to  anticipate  that  a  guy  wire  would  be  placed  in 
the  street  so  low  as  to  strike  his  automobile  in  passing 
under  it. 

It  is  urged  that  the  Court  erred  in  permitting  a 
plat  to  be  introduced  in  evidence,  because  the  proper 
foundation  for  its  introduction  was  not  made.  There 
is  no  controversy  over  the  fact  that  the  poles  and  wire 
were  in  the  highway,  nor  over  the  location  of  the  build- 
ings adjacent  thereto.  No  harm  resulted  to  appellant 
by  its  introduction. 

The  15th  instruction  given  by  plaintiff  on  the  meas- 
ure of  damages  was  not  accurate  in  not  confining  the 
damages  to  those  proven  by  the  evidence,  and  if  the 
damages  had  been  large  or 
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excessive,  we  might  have 
felt  it  our  duty  to  have  reversed  the  judgment.  But 
the  damages  are  moderate  and  well  sustained  by  the 
evidence,  and  the  giving  of  this  instruction  was  harm- 
less error.  The  criticisms  of  the  other  instructions  are 
without  merit  and  there  is  no  reversible  error  in  the 
record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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WILLIAM  HARLAN  AND  Ay£x  HARLAN, 


V         'T/     *^2l.A.  6  69 

:iCAGO   AND  ALTON    r/iLROAD   COMPANY, 


CHICAGO   AND  ALTON    RAILROAD   COMPANY, 
"^i  AppeMnt. 

Appeal  from  Circuit  Oburt  Macoupin  County. 

ELDREDGE,  P.  J.  / 

Appellees  recovered  damages  in  the  sum  of  $150.00 
for  the  killing  of  a  horse  by  a  passenger  train  of  ap- 
pellant on  a  public  street  in  the  City  of  Girard. 

On  the  morning  of  January  26,  1916,  a  nephew  of 
appellees  rode  the  horse  in  question  to  the  home  of  a 
brother  of  appellees,  and  tied  her  to  a  post  in  front  of 
the  house  with  a  rope.  For  some  reason,  and  in  some 
manner  unexplained,  the  mare  broke  the  rope  and  ran 
away  down  the  street  onto  the  tracks  in  front  of  an  ap- 
proaching train  of  appellant,  was  struck  thereby  and 
killed. 

The  Court  directed  the  jury  to  find  appellant  guilty, 
and  to  assess  appellees'  damages  at  the  sum  of  $150.00, 
and  upon  the  verdict  so  rendered  entered  judgment  ior 
that  amount. 

The  liability  of  appellant  in  this  case  is  based  upon 
the  fact  that  the  train,  when  it  struck  the  mare,  was 

running  faster 
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than  the  ordinance  of  the  city  per- 
mitted. The  proof  showed  that  the  mare  was  well 
broken  and  gentle  and  did  not  have  the  habit  of  halter 
pulling.  A  piece  of  the  rope  halter  remained  tied  to 
the  post.  No  evidence  was  introduced  as  to  what  con- 
dition the  rope  halter  was  in,  but  it  is  self-evident  that 
if  it  had  been  in  an  ordinarily  good  condition,  a  per- 
fectly gentle  horse  would  not  have  broken  it  and  run 
away.  Whether  an  act  of  negligence  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  question  of  fact  for  a 
jury  to  determine.  In  order  for  appellees  to  recover 
in  this  case  it  was  necessary  for  them  to  prove  that  due 
care  was  used  in  tying  the  horse  with  a  suitable  halter 
to  the  post.  No  such  evidence  was  introduced.  The 
fact  that  the  train  in  question  was  running  faster  than 
the  ordinance  of  the  city  permitted  is  not  conclusive 
proof  under  the  evidence  in  this  case,  as  a  matter  of 
law  that  the  excessive  speed  of  the  train  was  the  proxi- 
mate cause  of  the  injury  to  the  mare. 

The  judgment  of  the  Circuit  CourtI  is  reversed  and 
the  cause  remanded. 
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JOHN  KOENIG,   ET  AL,  i&pellees, 


ADOLPH  HOCH   and   WILLIAM   MEINERS, 
Appellants.      § 

Appeal    from   Circuit   €ourt   MRcoupin   County. 

ELDREDGE,  P.  J. 

The  declaration  in  this  case  alleges  that  the  plain- 
tiffs are  the  minor  children  of  one  Micheal  B.  Koenig, 
deceased,  and  that  appellants,  together  with  one  Char- 
les H.  Tiefenbruch,  were  keepers  of  dram  shops,  and 
in  the  Hfe-time  of  said  Micheal  B.  Koenig  sold  and  gave 
to  him  intoxicating  liquors  which  caused  him  to  be- 
come and  remain  greatly  intoxicated,  and  that  by  rea- 
son of  such  intoxication  he  became  so  mentally  depress- 
ed, despondent  and  deranged  that  he  drank  some  form 
of  concentrated  lye,  or  other  poisonous  substance,  which 
caused  his  death,  by  reason  whereof  plaintiffs  were 
greatly  injured  in  their  means  of  support.  The  defend- 
ant Tiefenbruch,  by  direction  of  the  Court,  was  found 
"not  guilty."  A  verdict  was  returned  by  the  jury  find- 
ing appellants  guilty  and  assessing  appellees'  damages 
at  the  sum  of  $4500.00,  and  judgment  was  rendered  on 

this  verdict. 
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There   is   no    reversible   error  in   the  admission  of 

evidence  or  in  the  giving  of  instructions,  and  there  is 
sufficient  evidence  to  sustain  the  verdict.  The  judg- 
ment, however,  is  informal  in  that  it  is  ordered  and  ad- 
judged that  the-  plaintiffs  have  and  recover  of  and  from 
the  "defendants  Hoch  and  Meiners,  partners,"  the  said 
sum  of  $4500.00,  etc.  The  judgment  should  have  been 
against  them  individually,  and  not  as  partners,  as  a  co- 
partnership firm  is  not  liable  for  torts  committed  by  the 
individual  members. 

The  13th  and  14th  paragraph  of  Sec.  6  of  Chap.  7 
R.  S.  provides  that  no  judgment  shall  be  reversed  for 
any  informality  in  entering  a  judgment,  or  for  any  fault 
or  negligence  of  any  officer  of  the  court,  by  which 
neither  party  has  been  prejudiced.  And  Sec.  7  pro- 
vides that  such  informal  judgment  may  be  corrected  in 
the  Court  into  which  such  judgment  shall  be  removed 
by  appeal  or  writ  of  error.  The  judgment  will  be  cor- 
rected in  this  court,  and  entered  against  appellants  by 
their  individual  names. 

With  the  above  correction,  the  judgment  is  affirm- 
ed at  the  cost  of  appellees. 
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B.  &  0.  SOUTHWESTERN^AILROAD  COMPANY, 

\  ApDcllee, 

\  / 

Appeal  fppm  Circuiy  Court  Christian  County. 

ELDREDGE,  P.  h%^^ 

On  May  6,  1916,  near  the  railroad  tracks  of  appellee, 
and  upon  its  right  of  way  in  the  Village  of  Edinbui-g, 
stood  the  elevator  building  of  the  Farmers  Grain  Ele- 
vator Company.  A  passenger  train  of  appellee  arrived 
at  the  depot'  in  the  village  on  that  day  about  12:09 
o'clock  P.  M.  and  departed  about  12:12  o'clock  P.  M.; 
after  leaving  the  depot  it  passed  the  elevator  building, 
which  was  about  275  feet  therefrom.  About  12:30  P. 
M.  the  elevator  building  was  discovered  to  be  on  fire 
near  the  top  thereof.  A  strong  wind  was  blowing  which 
caused  the  fire  to  be  communicated  to  the  store  building 
of  appellant,  which  was  situated  about  100  feet  from  the 
elevator.  The  store  building  and  most  of  its  contents 
were  consumed,  and  this  action  was  brought  by  appell- 
ants to  recover  damages  from  appellee  for  the  loss  oc- 
casioned thereby.  The  trial  before  the  jury  resulted  in 
a  verdict  of  "not  guilty",  and  judgment  was  entered 
upon  the  verdict.        [   ; '        ■ 

Instructions  4,  5,  ^,  11  ajid  1.3  given  on  behalf  of 
appellee  attempt  to  state  the  rule  in  regard  to  the  bur- 
den of  proof  in  this  class  of  cases.  All  these  instruc- 
tions state  the  same  rule,  but  apply  it  to  different 
counts  and  to  the  different  allegations  in  the  counts,  and 
a  determination  of  the  propriety  of  one  instruction  will 
apply  with  equal  force  to  the  others  mentioned.  In- 
struction 4  is  as  follows:  "The  Court  instructs  you  that 
as  to  additional  count  two  of  plaintiff's  declaration,  the 
burden  of  proof  is  upon  the  plainiiff  to  show  by  the 
greater  weight  of  the  evidence  that  the  spark  arresting 
device  on  the  engine  alleged  to  have  set  out  the  fire  was 
noi  kept  in  good  repair  and  condition,  but  that  it  was 
old,  worn,  bent,  broken  and  out  of  repair,  and  if  the 
plaintiff  fails  to  prove  this  by  the  greater  weight  of  all 
the  evidence  in  the  case,  then  as  to  additional  count  two 
of  the  plaintiff's  declaration  you  should  find  the  defend- 
ant not  guilty."  The  statute  providing  that  if  it  be  es- 
tablished as  a  fact  that  an  injury  has  been  occasioned 
from  fire  set  by  sparks  emitted   from   an  engine  of  a 


railroad  company,  then  such  fact  is  full  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  company,  was 
first  passed  in  1869.     Since  that  time  the  construction  of 

this   rule   of     evidence     has  been     enunciated      by   an 
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unbroken  line  of  decisions. 

The  rule  of  law  announced  in  the  above  instruction, 
and  in  the  others  mentioned,  is  directly  contrary  to  that 
which  has  always  prevailed  under  a  long  series  of  deci- 
sions in  this  State.  In  the  case  of  C.  C.  C.  &  St.  L.  Ry. 
Co.  vs.  Hornsby,  202  111.  138,  the  Court  said,  "Under 
this  statute,  it  was  only  necessary  for  the  appellee  in  the 
first  place  to  estabhsh  a  prima  facie  case  of  negligence 
against  the  appellant  company  by  proving  or  by  intro- 
ducing proof  tending  to  show,  that  the  fire  was  caused 
by  a  spark  from  the  engine  *  *  *  When  such  prima 
facie  case  was  made,  the  burden  of  proof  was  then  cast 
upon  the  appellant  company  to  show  either  that  the  fire 
was  caused  by  some  other  agency,  or  that  its  engine 
was  equipped  with  the  best  and  most  approved  applian- 
ces to  prevent  the  escape  of  fire,  and  was  in  good  repair, 
and  propel  ly  and  skillfully  handled  by  a  competent  en- 
gineer." In  the  case  of  C.  &  A.  R.  R.  Co.  vs  Glenny,  175 
111.  238,  it  was  held,  "The  statute  upon  which  the  action 
is  based  is  a  rule  of  evidence.  Having  made  such  alle- 
gations the  plaintiffs  had  the  right  to  invoke  the  statute 
as  relieving  them  of  the  burden  of  proof  after  showing 
the  fire  was  communicated  from  the  defendant's  loco- 
motive and  rest  his  case  without  proof  of  the  particular 

facts  constituting  the  negligence." 
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To  the  same   effect   have  been  a  large   number  of 

cases.  C.  &  A.  R.  R.  Co.  vs  Quaintance,  58  111.  389;  L.  E. 
&  St.  L.  Con.  R.  R.  Co.  vs  Spencer,  149  111.  97;  Straw- 
board  Co.  vs  C.  &  A.  R.  R.  CO.,  177  111.  513;  First  Nat- 
ional Bank  vs  L.  E.  &  W.  R.  R.  Co.,  174  111.  36;  I.  C.  R.  R. 
Co.  vs  Bailey,  222  111.  480.  The  instruction  was  erron- 
eous as  casting  the  burden  of  proof  upon  the  appellants 
after  they  had  made  their  prima  facie  case. 

Instructions  2,  9  and  10  in  different  language  at- 
tempt to  announce  the  rule  of  law  in  regard  to  the  de- 
gree of  care  imposed  upon  appellee  in  the  equipping  and 
handling  of  its  engine.  Instruction  2  is  as  follows: 
"The  Court  instructs  you  that  the  defendant  is  not  an 
insurer  against  fire,  and  while  the  facts,  if  it  is  a  fact, 
that  a  fire  was  discovered  soon  after  the  passage  of  a 
train  might  raise  a  presumption  that  fire  had  been 
started  by  the  train,  yet  if  you  believe  from  the  evi- 
dence that  the  defendant  had  used   reasonable  care  to 


equip  the  engine  in  question  with  one  of  the  most  ap- 
proved spark  arresting  devices  in  common  use  and  to 
keep  such  device  in  good  condition  and  repair,  and  that 
the  engine  was  properly  handled  by  a  competent  and 
careful  engineer,  then  any  presumption  of  negligence 
on  the  part  of  the  defendant  would  be  rebutted,  and 
the  mere  fact,  if  it  was  a  fact,  that  a  fire  occurred  soon 
after  the  locomotive  passed  would  not  be  sufficient  upon 
which 
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to  base  a  finding  that  the  defendant  was  neg- 
ligent." Reasonable  care  on  the  part  of  appellee  was 
not  sufficient  but  it  was  bound  to  prove,  in  order  to  re- 
but the  prima  facie  case  made  by  appellants,  that  at 
the  time  of  the  injury  it  had  exercised  the  highest  de- 
gree of  care  and  diligence  in  having  its  engine  equipped 
with  the  best  and  most  approved  appliances  for  the  pre- 
vention of  sparks,  and  that  the  same  was  in  good  repair 
and  carefully  and  skillfully  handled  by  a  competent  en- 
gineer. I.  C.  R.  R.  Co.  vs  Bailey,  222  111.  480;  T.  W.  & 
W.  Ry.  Co.  vs  Larmon,  67  111.  68;  C.  &  A.  R.  R.  Co.  vs 
Quaintance,  supra;  C.  &  A.  R.  R.  Co.  vs  Pennell,  94  111. 
448;  L.  E.  &  St.  L.  Con.  R.  R.  Co.  vs  Spencer,  supra; 
First  National  Bank  vs  L.  E.  &  W.  R.  R.  Co.,  supra;  C.  C. 
C.  &  St.  U.  R.  R.  Co.  vs  Hornsby,  supra.  These  instruc- 
tions are  also  subject  to  the  criticism  that  they  do  not 
call  the  attention  of  the  jury  to  the  fact  that  the  con- 
ditions mentioned  should  exist  at  the  time  of  the  fife. 
It  is  not  enough  to  show  that  the  engine  was  originally 
constructed  with  the  best  and  most  approved  appliances 
for  preventing  the  escape  of  sparks,  but  there  must  be 
proof  that  at  the  time  of  the  injury  the  engine  was  so 
equipped  and  was  in  proper  repair  and  skillfully  handled. 
C.  &  A.  R.  R.  Co.  vs  Quaintance,  supra;  C.  &  N.  W.  R.  R. 
Co.  vs  Boiler,  7  App.  625. 
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It  is  urged  as  to  this  last  sei-ies  of  instructions  that 
the  error  in  giving  them  was  harmless  because  the 
pi'oofs  of  appellee  show  that  the  appliances  for  arrest- 
ing sparks  upon  the  engine  were  of  the  best  and  most 
approved  kind,  were  in  good  repair,  and  that  the  engine 
was  skillfully  handled  by  competent  servants  at  the 
time  of  the  fire.  Therei  was  evidence  introduced  by  ap- 
pellee tending  to  establish  these  facts  and  to  thus  rebut 
the  prima  facie  case  made  by  appellant,  but  the  credibi- 
lity of  the  rebutting  evidence  was  for  the  jury  to  de- 
termine, and  whether  it  was  sufficient  to  overcome  the 


presumption  of  negligence  established  by  the  prima  facie 
case  under  the  circumstances  was  a  question  of  fact.  L. 
E.  &  St.  L.  R.  R.  Co.  vs.  Spencer,  supra;  Chicago  City  R. 
R.  Co.  vs  Barker,  209  111.  321:  C.  &  E.  I.  R.  R.  Co.  vs 
Crose,  214  111.  602.  It  was  necessary  for  the  jury,  in 
order  to  arrive  at  a  proper  conclusion  upon  this  ques- 
tion, to  know  and  apply  the  correct  rule  of  law  in  regard 
to  the  degree  of  care  which  it  was  the  duty  of  appellee 
to  have  exercised. 

The  Court  admitted  in  evidence  the  assessor's  books 
to  show  the  valuation  of  the  building  owned  by  appell- 
ants, which  was  burned.  The  assessor  himself  might 
have  been  a  competent  witness,  but  his  valuation  of  the 
improvements  on  the  land  for  the  purpose 
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of  taxation 
could  not  bind  the  owner  of  the  property  as  to  such  val- 
uation for  any  other  purpose.  Lewis  vs  Englewood  Ele- 
vated R.  R.  Co.,  223  111.  223.  In  the  present  instance, 
however,  this  error  was  harmless  as  the  jury  found 
the  appellee  not  guilty  and  the  question  of  damages 
did  not  become  involved  in  the  consideration  of  its  ver- 
dict. 

For  the  errors  indicated  the  judgment  of  the  Cir- 
cuit Court  is  reversed  and  the  cause  remanded. 
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GEN.  NO.  6763.  OCTOBER  TERM  A.  J).  1917.  AG.  NO.  10 
WILLIAM  SHANNON  &  HARRIMT  E.  SHAN 


Administrators  of  the  Estate  of  B.  F.  Shan 
Deceased,  Appeljee, 


/ 

""7.  AC 

"212  LA,  669 


MARY  E.  ORMSBY^' Appellant 
Appeal  from  the  Circuit  Coia-t  of  Christian  County 

GRAVES,  J.  \      / 

■  .  t' 

B.  F.  Shannon,  now  deceased,  was  in  his  lifetime  a 
tenant  of  one  Charles  A.  Morrison.  The  annual  rental 
for  the  premises  was  $145  per  annum.  During  the  last 
year  of  the  tenancy  Shannon  paid  Morrison  $75  in  cash 
on  the  rent.  He  also  furnished  Morrison  and  his  family 
with  milk  to  the  amount  in  value  of  $43.60  which  was  not 
paid.  While  Shannon  still  owed  Morrison  $70  rent  mon- 
ey and  Morrison  still  owed  Shannon  $43.60  for  m.ilk,  Mor- 
rison died,  and  appellant  became  the  owner  of  all  his 
property  and  the  administratrix  of  his  estate.  Prior  to 
the  expiration  of  time  for  filing  claims  against  the  es- 
tate of  Morrison,  appellant  had  a  conversation  with  a  re- 
presentative of  Shannon  in  which  she  demanded  that  he 
pay  her  the  full  years  rent,  and  Shannon's  representative 
told  her  that  $75  of  the  rent  was  already  paid  and  that 
Morrison  owed  the  $43.60  milk  bill  and  offered  to  settle 
on  that  basis.  The  evidence  offered  by  appellees  tends 
to  show  that  after  some  talk  about  these  claims,  in  which 
appellant  nuestioned  the  truth  of  the  statement  that 
Shannon  had  paid  $75  on  the  rent,  appellant  said  to  the 
representative  of  the  Shannons  that  she 
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needed  all  the 
money  she  could  get  to  pay  the  expenses  of  a  trip  she 
was  about  to  make,  and  if  he  would  pay  her  the  $70  due 
on  the  rent  then,  in  cash,  she  would  on  her  return  pay 
the  milk  bill  of$43.60  and  that  on  the  strength  of  that 
promise  he  gave  her  a  check  for  the  $70.  Appellant  de- 
nied ever  making  any  promise  to  pay  the  milk  bill.  There 
was  some  corroborating  evidence  on  both  sides  as  to 
v/hether  or  not  appellant  made  the  promise.  If  appel- 
lant made  the  promise  as  appellees  claim,  then  it  was 
an  original  promise  based  on  a  valid  consideration  and 
Shannon  was  entitled  to  a  verdict  and  judgment  against 
appellant.  The  statute  of  frauds  does  not  apply  to  such 
a  promise.     The  jury  found  the  issues  for  the  plaintiff. 


appellees  here  and  assessed  their  damages  at  $43.60,  and 
we  are  not  able  to  say  the  finding  was  not  warranted  by 
the  evidence.  A  judgment  against  appellant  followed 
the  verdict. 

Some  criticisms  on  the  action  of  the  court  in  the 
admission  and  exclusion  of  evidence  and  in  the  giving  of 
instructions  have  been  made  by  attorneys  for  appellant, 
but  a  careful  examination  of  them  discloses  no  reversible 
error.  The  judgment  of  the  Circuit  Coijrt  is  therefore 
affirmed. 
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Judgment  affirmed. 
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GEN.  NO.  6776.  OCTOBER  TERjft  A.  D.  1917.  AG.  N0.16 
SCRANTC 


2 1. A,  670 


CHICAGO  &  ALTOM  R.  R.  CO.,  Appellant 
Appeal' , from  the  Cyxuit  Court  of  Pike  County. 
GRAVES.  J. 

This  suit  was  begun  to  recover  the  value  of  two 
horses  owned  by  appellee,  that  were  killed  on  the  tracks 
of  appellant  by  a  passing  locomotive.  After  a  verdict 
by  a  jury  appellee  obtained  judgment  against  appellant 
for  $250  and  $50  attorneys  fees. 

The  controverted  question  of  fact  at  the  trail  and 
here  is  whether  or  not  the  horses  were  on  the  public 
highway  when  they  were  killed.  Appellant  has  at  all 
times  contended,  and  on  the  trail  offered  proof  to  show 
that  they  were  on  the  public  highway  at  the  time,  while 
appellee  claims  and  undertook  to  prove  that  they  were 
on  the  right  of  way  of  appellant  to  the  east  of  the  pub- 
lic highway,  and  that  they  entered  upon  such  right  of 
way  through  a  gap  in  the  fence  of  appellant  of  which 
appellant  had  knowledge  but  negligently  allowed  to  re- 
main unrepaired.  As  this  case  must  be  reversed  for 
manifest  errors  in  the  record  and  remended  for  another 
trail,  wo  refrain  from  commenting  on  the  weight  of  the 
evidence. 

Appellee  to  prove  his  contentions  offered  proof  of 
tracks  on  the  right  of  way  of  appellant  which  he  claim- 
ed were  the 
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tracks  of  his  horses  and  which* different 
witnesses  claimed  to  have  observed  at  various  times 
from  a  few  hours  to  a  day  or  more  after  the  killing.  It 
is  claimed  by  appellant  that  it  was  error  to  permit  this 
proof  of  tracks  observed  at  a  time  remote  from  the  kill- 
ing without  proof  that  the  conditions  were  the  same  ss 
at  that  time.  The  point  is  well  taken.  Tracks  observed 
days  or  even  hours  after  the  kiUing  could  prove  nothing 
unless  they  were  there  before  or  at  the  time  of  the  kill- 
ing. In  that  same  connection  appellee  was  allowed  to 
testify  over  objection  of  appellant,  that  the  tracks  ob- 
served were,  or  in  his  opinion  were,  the  tracks  of  one 
of  his  horses.  While  it  would  have  been  competent,  after 
showing  that  het  tracks  were  there  at  or  about  the  time  of 
the  killing,  to  prove  their  size,  shape  and  peculiarities 
and  the  size,  shape  and  peculiarities  of  the  feet  of  the 


horses  and  leave  it  to  the  jury  to  determine  whether 
they  were  the  tracks  of  appellees  horses  and  when  they 
were  made,  it  was  a  usurpation  of  the  province  of  the 
jury  and  manifest  prejudicial  error  to  permit  a  witness 
to  testify  or  express  an  opinion  that  the  tracks  were 
made  by  such  horses.  Proof  was  also  admitted  over  ob- 
jection of  appellant  that  the  horses  killed  were  all  ap- 
pellee had.  This  was  also  error.  It  tended  to  inflame 
and  prejudice  the  jury.  It  would  have  been  equally  as 
proper  to  admit  proof  that  appellee  was  a  poor  man  and 
had  a  large  family. 

In  instructing  the  jury  the  court  repeated  several 

times  in- 
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structions  on  the  credibility  of  witness.  While 
the  repetition  of  a  correct  proposition  of  law  in  a  set  of 
instructions  will  not  always  be  regarded  as  a  prejudicial 
error,   it  is  a  course  that  should  be   condemned.     One 
clear  lEut  statement  of  any  proposition  of  law  contained 
in  a  set  of  instructions  is  enough  in  any  case   while  a 
repetition  of  such  proposition  is  likely  to  magnify  it  in 
the  minds  of  the  jury  and  cause  a  miscarriage  of  justice. 
In  appellee's  instruction  6  the  court   told  the   jury 
that  they  were  "not  bound  to  take  the  testimony  of  any 
witness  as  absolutely  true,  and  you  should  not  do  so,  i^' 
you  are  satisfied,   from  all  the  facts  and  circumstances 
proven  at  the  trail,  that  such  witness  is  mistaken  in  the 
matters  testified  to  by  him,  or  that,  for  any  other  reas- 
on his  testimony     is     untrue  or     unreliable."     The  last 
clause  of  this  instruction  left  to  the  jury  the  option  to 
disregard  the  testimony  of  any  witness,  if  for  any  reas- 
on, whether  it  was  shown  upon  the  trail  or  not,  they  be- 
lieved his  testimony  was  unreliable  or  untrue.     That  is 
not  the  law  and  in  this  case  it  was  reversable  error  to 
give  this  instruction.     It  is  only  for  such  reasons  as  ap- 
pear on  the   trail  that  a  jury  may  disregard  the  testi- 
mony of  any  witness. 

For  the  errors  pointed  out  the  judgment  is  reversed 
and  the  cause  is  remanded. 
Reversed  and  remanded. 
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GEN.  NO.  6777.  OCTOBER  TERM  V&.  1917.  AG.  N0.73 

THE  PEOPLE  OF  THE  STj^E  OF  ILLINOIS, 
Defendant  irf^ Error 


\  JAMES  WEBBfPIaintif  in  Error 
Error  to   County  Courl^of   Champaign   County,   Illinois. 
GRAVES,  J.        -'■''' 

Plaintiff  in  error  was  charged  with  having  sold  in- 
toxicating liquor  at  various  times  in  the  months  of  April 
and  May,  1917,  in  the  town  of  Champaign  in  the  County 
of  Champaign,  which  is  said  to  be  anti-saloon  territory. 
He  was  tried  in  the  County  Court  of  that  county  and 
found  guilty  by  a  jury  as  charged!  in,  seven  counts  of  the 
information.  In  due  time  sentence  was  pronounced  on 
the  verdict.  The  record  is  brought  here  for  review  by 
plaintiff  in  error,  who  was  defendant  in  the  county  court. 
He  complains  that  the  evidence  introduced  on  the  trail 
does  not  show  beyond  all  reasonable  doubt  either  that 
the  town  of  Champaign  was  at  the  time  anti-saloon  ter- 
ritory or  that  he  made  seven  sales  of  intoxicating  liquor. 

To  prove  that  the  town  of  Champaign  was  anti-sal- 
oon territory  the  state  oft"ered  in  evidence  a  certificate 
of  the  town  clerk  of  the  tov/n  of  Champaign  showing 
that  at  a,n  election  held  in  that  township  on  April  7,  1908 
the  question  "shall  this  town  become  anti-saloon  territ- 
ory" was  voted  on  and  that  the  proposition  carried.  Foui' 
other  certificates  were  offered  showing  that  at  elections 
held  on  April  5,  1910,  April  2,  1912,  April  7,  1914,  and 
April  4,  1916  respectively,  the  question  "shall  this  tov/n 
continue  to  be  anti-saloon  territory" 
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was  voted  on  and  that 
the  proposition  carried.  These  certificates  are  in  strict 
compliance  with  Section  7  of  the  local  option  act  under 
which  this  case  wag  prosecuted.  That  section  provides 
that  the  results  of  such  elections  may  be  proved  in  all 
courts  and  in  all  proceedings  by  the  official  certificates 
of  the  clerk.  A  certified  copy  of  the  record  is  not  re- 
quired. Certificates  Hke  those  introduced  in  this  case 
have  been  held  sufficient  to  show  the  facts  certified  to. 
People  V.  Danley  181  111.  App.  80,  People  v.  Willi  147  111. 
App  207,  People  v.  Davis  (111.  App  3rd  Dist.  not  yet  re- 
ported.) It  is  only  in  a,  direct  contest  that  tbe  correct- 
ness of  the  result  of  an  election  can  be  questioned  and 
the  certificate  of  the  clerk  showing  such  results  cannot 
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be  impeached  in  a  collateral  proceeding.     People  v.  Willi 
(Supra) . 

As  to  the  number  of  sales  the  evidence  shows  James 
Gaynor  testified  that  he  purchased  of  Webb  two  bottles 
of  beer  and  two  half-pint  bottles  of  whiskey  at  diiTerent 
times  in  January  1917,  and  two  half-pint  bottles  of  whis- 
key in  May  of  the  same  year.  Otis  Clouser  testified  that 
he  bought  whiskey  of  him  at  least  four  times.  Claud 
Goddar,d  testified  that  he  bought;  of  defendant  two  bot- 
tles of  beer  at  one  time,  at  another  time  a  drink  and  a 
pint  bottle  of  whiskey,  and  the  testimony  of  none  of 
these  witnesses  is  denied.  It,  therefore,  appears  that 
while  he  was  convicted  of  only  seven  sales  at  least  twelve 
sales  were  proven  against  him. 

The  evidence  amply  supports  the  verdict  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 
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GEN.  NO.  6787.  OCTOBER  TERM  P^D.  1917.  AG.  NO.  22 

INDEPENDENT  OIL  GOMP-'^Y  a  Corporation, 
Appelle 


212  I.A.  670 


ILfilNOIS  CENTRAL   RAILROAD  COMPANY 
\  / 

\  a  Corporatiyi,  Appellant 

Appeal  rvom  the  Circ/t  Court  of  Macon  County 

GRAVES,  J. 

This  is  an  appeal  by  the  Railroad  Company  from  a 
judgment  against  it  for  $300  for  damages  to  an  oil  wagon 
of  the  plaintiff  corporation  by  reason  of  a  collision  be- 
tween it  and  a  certain  locomotive  drawing  a  train  of  cars. 

The  team  hitched  to  the  oil  wagon  in  question  was 
being  driven  by  a  servant  of  appellee  by  the  name  of 
Ehrhart  along  Harrison  Avenue  just  outside  of  the  city 
of  Decatur,  Illinois.  Harrison  Avenue  runs  east  and  west 
and  is  66  feet  wide.  The  right  of  way  of  appellant  runs 
in  that  loaclity  in  a  northwesterly  and  southeasterly  dir- 
ection. Southeasterly  from  the  crossing  of  Harrison 
Avenue  and  the  railroad  right  of  way  there  is  a  cut  so 
that  the  railroad  tracks  are  considerably  lower  than  the 
natural  surface  of  the  ground.  There  is  JJso  there  an 
embankment  between  the  railroad  track  and  the  avenue. 
There  were  at  that  time  weeds  and  houses  that  prevent- 
ed persons  travelling  westward  on  the  avenue  from  see- 
ing the  approach  of  trains  from  the  easti  until  they  were 
about  to  cross  the  tracks,  when  they  could,  if  they  looked 
that  way,     see     up     the     tracks     approximately     150 
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feet.  All  these  conditions  were  known  to  Ehrhart  the 
driver  of  appellee's  team  on  the  day  in  question.  He  also 
knew  there  was  a  train  due  to  pass  over  that  track  at 
that  crossing  at  about  the  time  he  was  approaching. 
Knowing  these  conditions  Ehrhart  did  not  stop  his  team 
but  drove  them  on  to  the  track  and  before  the  wagon 
had  cleared  it,  it  was  struck  by  the  locomotive  of  the 
train  that  was  then  due  to  pass  that  point.  Ehrhart 
testified  that  his  wagon  made  but  little  noise  and  that  he 
both  looked  and  listened  for  the  train,  but  neither  saw 
nor  heard  it  approaching;  that  he  was  looking  in  the  dir- 
ection the  train  came  from  all  the  time  except  once  when 
he  just  "glanced"  the  other  way  and  then  locked  back 
again  and  when  he  did  so  the  train  was  almost  upon  him, 
or  as  he  expressed  it  "I  don't  believe  it  was  more  than 


ten  feet  from  me."  To  state  the  situation  briefly,  Ehr- 
hart  knew  all  about  the  situation  in  which  he  found  him- 
self. He  knew  of  the  danger  and  of  the  fact  that  an 
approaching-  train  could  not  be  seen  for  more  than  150 
feot  from  fhe  crossing.  It  is  not  claimed  that  he  is  of 
tender  years,  an  imbecile  or  deprived  of  any  of  his  nat- 
ural faculities.  When  a  person  finds  himself  exposed  to 
known  dangers  it  is  his  duty  to  exercise  care  for  his  own 
safety  commensurate  with  the  known  dangers,  and  may 
not  heedlessly  disregard  them  and  then  complain  if  he 
is  injured.  C.  C.  C.  &  Si.  L.  Ry.  Co.  vs.  Arbaugh  47  HI. 
App.  360,  I,  C.  R.  R.  v.mcMiilion  129  111.  App.  27.  Rea- 
sonable minds  cannot  differ  on  the  question  whether  Ehr- 
hard  was  at  the  time  of  the  collision  conducting  himself 
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as  an  ordinarily  prudent  person  would  have  done  under 
the  same  or  similar  circumstances.  He  not  only  failed  to 
so  act  but  was  culpably,  palpably  and  grossly  negligent. 
Under  the  universal  rule  to  which  we  know  no  exception 
that  the  negligence  of  the  servant  must  be  imputed  to 
the  master  and  will  prevent  recovery  by  him  for  injur- 
ies to  which  the  negligence  of  the  servant  contributes, 
the  negligence  of  Ehrhart  must  be  imputed  to  appellee 
and  bar  it  from  recovery  in  this  case. 

The  judgment  of  the  Circuit  Court  is  reversed  with 
a  finding  of  fact  to  be  incorporated  in  the  records  of  this 
court,  that  the  negligence  of  Ehrhart,.  the  servant  of  ap- 
pellee, was  the  proximate  cause  of  the  collision  in  which 
its  property  was  injujred. 

Reversed  with  a  finding  of  fact. 
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GEN.  NO.  6815.  OCTOBER  TERM  A.  D.  I«fl7.  AG.  N0.4() 


NATIONAL   BANK   OF   MATTOQN,    Appellee, 


CHARLES  T.  WELCH,  Appellant. -*-  ^     1»A»     6  7  A 


Appeal  from  the  City  CourKof  Mattoop,  Coles 
County,  Illihois. 


GRAVES,  J.  \         ^ 


In  1906  Chester  A.  Aldrich  borrowed  of  the  First 
National  Bank  of  Mattoon  $1000  and  appellant  signed 
the  note  as  security.  Aldrich  at  that  time  also  placed 
in  the  hands  of  the  First  National  Bank  150  shares  of 
stock  in  the  Morning  Star  Printing  Co.  as  collateral  ad- 
ditional security.  On  July  1,  1911  the  "National  Bank 
of  Mattoon,"  the  appellee  here,  took  over  the  business 
of  the  "First  National  Bank  of  Mattoon."  Among  the 
assests  of  that  bank  that  were  so  acquired  by  appellee 
was  the  Aldrich  $1000  note  already  mentioned.  On  this 
note  the  interest  had  been  paid  but  none  of  the  princi- 
pal. In  the  meantime  and  about  March  or  April  1911 
the  Morning  Star  Printing  Company  went  into  liquida- 
tion and  after  all  its  assets  had  been  marshalled  and  dis- 
tributed among  its  creditors  there  remained  a  consider- 
able sum  of  debts  yet  unpaid  and  its  capital  stock  was 
then  and  has  since  remained  worthless.  On  October  10, 
1911  the  note  sued  on  in  this  case  was  given  by  Aldrich 
to  appellee  in  renewal  of  the  original  note  and  appellee 
signed  this  renewal  note  as  security.  This  renewal  note 
was  held  by  appellee  until  November  13,  1916,  when 
judgment  ^y  confession  was   entered  on  it  for  $986.92 
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the  balance  then  due  thereon.  Later  that  judgment 
was  opened  up  and  appellant  was  let  in  to  plead  to  the 
merits  and  to  defend.  At  the  trial;  there  was  read  into 
the  record  as  a  stipulation  a  statemnet  of  the  attorney 
for  appellant  made  in  open  court  in  the  following  words:- 
"We  admit  the  execution  and  delivery  of  the  note  and 
that  unless  the  defendant  does  show  under  these  plead- 
ings and  the  evidence  a  payment  in  legal  effect,  that  the 
plaintiff  is  entitled  to  recover  the  face  of  the  note  with 
interest  and  attorney's  fees,  provided  in  the  note." 
Appellant  does' not  claim  that  he  had  paid  the  note  but 
insists  that  appellee  is  in  some  way  at  fault  in  failing  to 
realize  on  the  certificates  of  capital  stock  of  the  Morn- 
ing Star  Printing  Company  that  was  originally  in  the 
hands  of  the  old  First  National  Bank  of  Mattoon  as  col- 


lateral  security. 

The  proof  shows  that  these  shares  of  stock  were 
turned  over  by  the  president  of  the  old  First  National 
Bank  of  Mattoon  to  Fred  A.  Kinzel,  who  was  then  set- 
tling up  the  affairs  of  the  Morning  Star  Printing  Co.  be- 
fore that  bank  turned  the  old  note  over  to  appellee  and 
before  the  renewal  note  was  executed;  that  at  the  time 
the  note  sued  on  was  executed  the  stock  was  not  in  the 
possession  of  any  of  the  parties  to  the  note;  that  no  men- 
tion of  this  stock  or  of  any  other  collateral  is  made  in 
the  note  sued  on;  that  the  stock  never  came  into  the 
possession  of  appellee  until  some  time  in  1916,  or  about 
three  years  after  the  note  in  question  was  executed; 
that  during  all  that  time  the  stock  was  worthless;  that 
appellant  never  requested  either  of  the  banks  to  sell  the 
stock  or  realize  on  it;  that  appellant 
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in  1915  told  the  offi- 
cers of  appellee  bank  that  if  the  bank  would  deliver  to 
him  the  shares  of  stock  he  would  pay  the  note;  that 
soon  thereafter  and  in  1915  the  bank  obtained  the  stock 
in  question  and  tendered  it  to  appellant  and  demanded 
that  he  pay  the  note  according  to  promise;  that  appell- 
ant then  said  "I  will  see  my  attorney  first"  but  did  not 
pay  it,  and  that  in  any  event  appellant  lost  nothing  by 
reason  of  the  failure  of  appellee  to  sell  the  collateral 
in  question. 

At  the  close  of  all  the  evidence  the  court  instructed 
the  jujry  to  find  the  issues  for  appellee,  which  it  did. 
Under  the  facts  recited  the  right  of  appellee  to  recover 
was  one  of  law  and  was  clear.  The  peremptory  instruc- 
tion was  properly  given.  The  judgment  of  the  City 
Court  is  affirmed. 

Judgment  affirmed. 
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GEN.  NO.  6818.  OCTOBER  TERM  A.  D.  1917.  AG.  NO.49 
KATHERINE  BEAZEL,   Appe^l^e 


IE  BE/zEL,   Appe^l€e 
."ShEKMAN,  Appellant 


GEORGE  S.,^BfeKMAN,  Appellant 
\  ' 

Appeal  fKom  the  Ciy6uit  Court  of  Sangamon  County. 

(iRAVES,  J. 

Appellee  rented  from  appellant  a  private  parage. 
The  leasing  came  about  by  appellee's  reading  an  adver- 
tisement published  at  the  instance  of  appellant  as  fol- 
lows:— 

"For  Rent.  Two  garages,  heated,  concrete  floor. 
S3.00  621  West  Lawrence  Avenue.  Bell  4721." 

After  reading  this   advertisement    the  parties  con- 
sumated  the  leasing  by  oral  agreement.     The  testimony 
shows  that  during  the  conversation  in  which  the  leasing 
was  consumated  appellant  told  appellee  the  garage  was 
heated  the  same  as  the  flat  with  which  it  was  connect- 
ed, and  that  she  would  get  heat  the  same  as  she  was 
getting  at  the  Cadillac   garage.     On    January   13,  1916 
the  water  in  the  radiator  and  cylinders  of  the  car  froze 
and  the  cylinders  were  cracked.     When  appellee  and  her 
husband  discovered  that  the  water  in  the  car  was  frozen 
they  examined  the   radiator  in  the  garage  from  which 
it  was  supposed  to  be  heated  and  found  it  cold,  and  the 
janitor  absent.     The  temperature  out  of  doors  was  be- 
low zero.     This  suit  was  brought  to  recover  the  damages 
done  to  the  car  by  the  freezing  of  the  water  in  it.     The 
jury  found  the  issues  for  the  plaintiff  and  assessed  her 
damages  at  $99.00. 

The  court  instructed  the  jury  in  substance  that  if 

they  be- 
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lieved  from  the  evidence  that  the  garage  was 
leased  as  a  heated  garage  and  that  the  same  was  not 
sufficiently  heated  so  as  to  prevent  the  water  in  the  car 
from  freezing,  then  appellant  was  liable  to  such  damages 
as  was  sustained  by  reason  of  such  insufficient  heating 
unless  appellee  had  notice  of  such  insufficient  heating 
and  could  by  the  exercises  of  reasonable  care  have  pre- 
vented the  damage.  By  these  instructions  the  court 
properly  left  it  to  the  jury  to  determine  what  the  terms 
of  the  leasing  were  but  told  them  what  a  contract  such 
as  appellee  claimed  was  made  meant  in  law. 

The   contention  of   appellant    that   his   contract  of 
leasing   should   be  construed  to  require  him  to  furnish 


heat  sufficient  only  to  prevent  freezing  in  ordinary  win- 
ter weather  and  not  in  extremely  cold  weather  is  not 
tenable.  Under  it  he  was  bound  to  furnish  such  heat  as 
was  reasonably  necessary  for  the  uses  to  which  he  knew 
the  garage  was  to  be  put,  which  was  to  store  a  car  in 
that  was  equipped  for  constant  use.  The  heat  necessary 
for  that  purpose  was  such  as  would  be  necessary  to  pre- 
vent the  water  carried  in  such  a  car  from  freezing. 
Birtman  Co.  v.  Thompson  136  111.  App.  621.  If  he  had 
desired  to  limit  his  liability  he  should  have  done  so  in 
his  contract  of  leasing. 

There  is  no  error  in  this  record  and  the  judgment 
is  affirmed. 

Judgment  affirmed. 

Page  2 


GEN.  NO.  6821.  OCTOBER  TERM  aA>.  1917.  AG.  NO.  52 


NATHAN  BOND,   as  Receivec  of   Hamilton   & 
Cunningham,    a   Co-partneithin^Am^ellant, 


tif  I.A.  671 


CHARLES  A.  ALLEN  AND- JOHN  G.  THOMPSON, 
Appellees, 

Appeal  from  the  Circuit  Court  of  Vermilion  County.    . 

GRAVES.  J.  / 

This  is  a  suit  on  a  note  given  January  25,  1909,  by 
appellees  to  Hamilton  &  Cunningham,  a  banking  co-part- 
nership, for  $600,  due  in  four  months  from  date  with 
1%  interest  after  maturity.  The  defense  is  payment, 
discharge,  release,  and  accord  and  satisfaction.  Appell- 
ant sues  as  receiver  of  Hamilton  &  Cunningham.  The 
judgment  was  for  the  defendants. 

Appellee  Thompson  was  a  surety  on  the  note.  This 
the  evidence  clearly  shows  and  the  presumption  is  that 
appellant  and  Hamilton  &  Cunningham  knew  it.  Walker 
V.  C.  M.  &  N.  R.  R.  CO.  277  111.  451. 

Although  this  note  was  originally  payable  in  four 
months  after  date  no  attempt  was  made  to  collect  it  for 
more  than  six  years.  Appellee  Allen  testified  that  when 
the  note  became  duei  he  paid  the  interest  on  it  for  four 
months  more  in  advance;  that  when  it  became  due  the 
second  time  he  paid  the  interest  on  it  for  four  months 
more  in  advance;  that  when  it  became  due  the  third 
time  he  paid  it  in  full,  that  all  of  these  payments  were 
made  to  John  L.  Hamilton,  one  of  the  owners  of  the 
ov/ners  of  the  bank.  This  testimony  was  not  contra- 
dicted nor  does  it  appear  why  if  it  was  not  true,  that 
Hamilton  was  not  called 
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or  his  deposition  taken  to 
deny  the  payment  of  these  several  sums  of  money.  Ap- 
pellant had  ample  notice  before  the  trial  began,  by  the 
affidavits  filed  in  support  of  the  pleas  that  appellees 
claimed  and  would  try  to  prove  that  this  note  was  paid. 
Hamilton  is  shown  to  have  been  a  member  of  the  firm 
with  whom  Allen  chiefly  did  business  and  with  whom  all 
of  the  business  in  connection  wth  the  payment 
of  this  note  was  transacted,  and  the  fact  that 
his  testimony  on  that  subject  was  not  obtained  is 
strongly  suggestive  that  if  it  had  been  obtained,  it  would 
not  contradict  Allen.  The  jury  believed  the  testimony 
of  appellee  Allen  as  they  could  not  well  help  doing  under 


the  circumstances,  and  found  the  issues  for  the  defend- 
ants who  are  the  appellees  here. 

There  is  further  reason  why  the  verdict  is  right  as 
to  appellee  Thompson  and  that  is,  that  as  he  was  surety 
only,  the  extention  of  the  note  at  two  different  times  for 
periods  of  four  months  each  without  notice  to  him  and 
without  his  consent  discharges  him  from  liability  there- 
on. 

There  were  no  reversible  error  committed  by  the 
Court  in  his  rulings  on  the  admissibility  of  evidence. 

The  sixth  instruction  given  for  appellees  on  the 
question  of  the  burden  of  proof  is  not  right,  and  if  the 
evidence  was  anywhere  near  equally  balanced  the  error 
would  probably  require  the  reversal  of  the  judgment, 
but  the  uncontradicted  evidence  of  the  payment  of  this 
note  is  so  clear  that  the  verdict  must  have  been  for  ap- 
pellees 
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whatever  instructions  had  been  given  short  of 
a  peremptory  instruction  for  the  appellant.  Besides 
that  the  thirdi  and  fourth  instructions  given  for  appellant 
so  clearly  stated  the  correct  rule  as  to  the  burden  of 
proof  that  the  jury  could  scarcely  be  misled  by  the  in- 
correct one  given. 

In  his  motion  for  a  new  trial  appellant  says  he  has 
newly  discovered  evidence,  but  the  affidavits  filed  sup- 
port of  that  branch  of  the  motion  disclose  that  the  new- 
ly discovered  evidence  is  that  of  John  L.  Hamilton  who 
says  he  will  testify  that  the  note  was  not  paid  by  Allen. 
One  of  the  elements  necessary  to  be  shown  in  order  to 
entitle  appellant  to  a  new  trial  on  the  grounds  of  newly 
discovered  evidence  is  entirely  wanting  in  this  case  and 
that  is  diligence  in  attempting  to  secure  the  proofs  that 
are  now  claimed  to  be  newly  discovered.  As  before  sug- 
gested as  soon  as  the  affidavits  in  support  of  the  pleas 
v/ere  filed  the  necessity  of  having  the  presence  or  testi- 
mony of  the  only  living  man  who  could  contradict  such 
defense,  namely  Hamilton,  must  have  been  at  once  sug- 
gested, yet  although  sufficient  time  intervened  and  his 
whereabouts  were  knov/n.  no  attempt  to  procure  either 
his  presence  or  his  testimony  seems  to  have  been  made. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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GEN.  NO.  ,6834.  OCTOBER  TE^M  A.  D.  1917.  AG.  NO.  61 
MARY  L.  MAY^ELD,  AppeU^, 


THE  ALEXANDEI^  LUMBER  COMPANY,  a 
Corporation,  Appellant. 

Appeal   from   the  Cij?^uit  Court  of  Champaign  County. 

GRAVES,  J. 

Appellee  obtained  a  judgment  against  appellant  for 
$2612.67  in  an  action  of  assumpset  brought  to  recover 
rent  due  by  the  terms  of  a  lease  under  seal  and  for  dam- 
ages for  failure  of  appellant  to  keep  certain  buildings 
insured  according  to  the  term  of  the  lease,  which  build- 
ings were  later  destroyed  by  fire.  The  declaration  con- 
tained tv/o  special  counts  and  the  common  counts.  No 
complaint  is  made  in  the  argument  in  this  court 
as  to  the  sufficiency  of  this  declaration  or  any 
count  thereof.  To  this  declaration  appellant  filed 
a  plea  of  the  general  issue  and  eight  special 
pleas.  Amended  second,  third,  eighth  and  ninth 
special  pleas  were  then  filed.  To  all  of  these  amended 
pleas  demurrer  was  sustained.  Two  additional  pleas 
were  filed,  a  demurrer  to  which  was  overruled.  Appel- 
lants demurrer  to  appellee's  third  replication  to  the  first 
additional  plea  was  overruled. 

To  take  up  each  of  the  pleas  to  which  demurrer  was 
sustained  and  discuss  its  defects  would  extend  this  opin- 
ion to  an  unwarranted  length.  It  is  sufficient  to  say  that 
they  were  each  subject  to  one  or  more  of  the  objections 
made  to  them  and  that  all  proper  defenses 
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attempted  to  be 
set  up  in  each  of  them  were  provable  under  tihe  general 
issue.  Such  a  plea  is  bad.  Governor  v.  Lagow  43  III. 
135.  Richlieu  Hoiel  Co.  v.  Int.  Military  Encampmeni  Co. 
41  111.  App.  268.  Some  of  them  were  bad  because  it  was 
attempted  in  them  to  set  up  want  of  comsideration  for 
the  making  of  the  covenants  in  the  lease  which  v/as  a 
sealed  instrument.  Chicago  Sash  Manuf.  Co.  v.  Haven 
195  111.  474.  The  demurrer  to  these  pleas  was  properly 
s^ustained. 

The  replication  to  the  first  amended  plea  the  de- 
murrer to  which  was  overruled  was  in  substance  that  the 
supposed  agreements  averred  in  that  plea  to  have 
been  made  subsequent  to  the  making  of  the  lease  sued 
on  were  oral  and  not  under  seal,  while  the  lease  was  un- 


^c 


der  seal,  and  that  in  fact  the  lease  never  was  changed 
since  it  was  made  nor  was  any  subsequent  agreement  un- 
der seal  concerning  the  matters  contained  in  the  lease, 
ever  made.  The  plea  to  which  that  replication  was  ad- 
dressed contained  an  averment  that  there  had  been  a 
subsequent  agreement  between  the  parties  modifying 
the  terms  of  the  lease.  The  replication  was  a  proper 
reply  to  such  an  averment,  and  the  demurrer  to  it  was 
properly  overruled.  A  contract  under  seal  cannot  be 
modified  by  an  oral  agreement.  Ryan  v.  Cook  172  111. 
302-311-312. 

The  next  error  relied  on  is  that  appellant  was  not 
allowed  to  cross  examine  Mrs.  Mayfield  "as  to  her  con- 
versation regarding  the  tender  of  rent  after  she  had 
testified  in  chief  that  no  rent  had  been  paid  her."  Our 
attention     is     called     to     no    place     in    the     abstract 
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or  record  where  the  cross  examination  referred  to  of 
Mrs.  Mayfield  was  attempted,  and  a  careful  reading  of 
all  her  evidence  as  abstracted  fails  to  disclose  any  such 
circumstance.  We  do  find  that  a  question  was  asked 
of  her  on  cross  examination  in  the  following  words: 

"Didn't  you  say  to  Mr.  Tucker  at  that  time,  or  didn't 
Mr.  Hamilton  say,  and  you  say  'That  is  right'  -—They 
don't  owe  you  a  cent  until  we  rebuild  those  buildings. 
To  which  question  the  objection  was  interposed  that  it 
was  not  crossexamination,  and  the  objection  was  sus- 
tained, but  we  have  been  unable  to  find  anything  in  her 
direct  examination  that  the  question  asked  could  relate 
to  even  if  it  was  intelligible.  It  is  further  complained 
that  appellant  was  not  permitted  to  show  what  it  had 
done  abo-;t  other  quarters  after  the  fire  or  whether  it 
had  done  anything  about  other  quarters.  It  is  incon- 
ceivable how  the  testimony  sought  by  such  questions 
could  be  probative  of  any  issuable  fact  in  this  case. 

The  objections  to  the  giving  and  refusing  of  instruc- 
tions are  without  merit. 

The  lease  in  question  was  for  a  term  of  years  begin- 
ning July  1,.  1910  and  to  end  July  1,  1922  for  a  monthly 
cash  rental  of  $60.94.  The  premises  were  to  be  used  as 
a  lumber  yard.  As  a  part  of  the  consideration  appellant 
agreed  to  build  and  did  build  on  the  premises  certain 
buildings  and  was  to  keep  those  so  built  insured  for  $2000 
and  was  to  keep  the  buildings  already  there  insured  for  $1,- 
200.  It  is  not  denied  that  at  the  time  suit  was  brought 
there  remained  unpaid  ten     months'     rent  or  $609.40, 

neither  is  it  denied'  that  appellant 
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failed  at  all  times  to 
keep  his  covenant  to  insure  the  buildings,  nor  is  it  denied 
that  the  buildings  were  destroyed  by  fire  and  that  they 
were  worth  at  least  $2000.  The  premises  belonged  to 
appellee  and  so  did  the  lease,  although  the  lease  was  or- 
iginally made  by  a  trustee  for  her,  the  trustee  had  been 
discharged  and  appellant  had  since  that  time  recognized 
and  dealt  with  appellee  as  its  landlady  and  paid  her  the 
rent.  Appellee  clearly  had  a  right  to  recover  her  dama- 
ges from  appellant  for  the  breaches  of  his  covenant  in 
the  lease.  The  judgment  is  not  excessive.  We  find  no 
error  in  the  record  and  the  judgment  is  affirmed. 
Judgment  affirmed. 
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GEN.  NO.  6842.  OCTOBER  TERI^A.  D.  1917.  AG.  N0.67 

/ 

ALLEN  TUGGLE  ANI^'' THHl|rvlAN  TOGGLE. 
Appellees. 

Appeal   from  th,e  Circqlt  Court  of  De  Witt  County 

GRAVES,  J.  '^ 

Appellant  George  F.  Torbert  and  appellee  Allen 
Tuggle  own  adjoining  farm  lands.  The  division  line  be- 
tween these  lands  runs  north  and  south.  The  lands  of 
Allen  Tuggle  are  operated  by  him  and  his  son  Thruman 
Tuggle.  During  the  spring  of  1913  livestock  belonging 
to  appellees  came  through  the  fence  that  runs  along  the 
north  twenty  rods  of  the  division  line.  This  fence  had 
been  washed  out  or  had  fallen  down  that  spring  so  that 
it  presented  no  obstacle  to  stock  crossing  the  line.  The 
stock  of  appellees  that  came  upon  appellant's  premises 
over  that  part  of  the  division  line  did  damage  to  the 
amount  of  $9.50  according  to  the  estimate  of  two  of  the 
neighbors  whom  appellant  requested  to  make  the  esti- 
mate. The  damages  were  not  paid,  and  this  suit  was 
begun  before  a  justice  of  the  peace  and  was  appealed 
to  the  Circuit  Court  where  on  a  trial  before  a  jury  the 
issues  were  found  for  the  defendants,  appellees  here. 
The  chief  controversy  before  the  jury  was  as  to  which 
of  the  parties  was  obliged  to  keep  up  the  fence  in  ques- 
tion. If  it  was  the  duty  of  appellant  to  maintain  it,  and 
he  did  not  do  so,  he  could  not  complain  if  appellees' 
stock  trespassed  on  his  premises  by  reason 
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of  its  defective 
condition.  The  evidence  on  this  point  was  confiictmg 
and  the  wives  of  the  two  appellees  were  permitted  over 
objection  to  testify  tliat  appellant  had  at  a  former  trial 
stated  in  effect  that  tJie  fence  through  which  the  cattle 
came  was  his  to  maintain.  This  was  manifest  error. 
The  wfe  of  a  party  in  interest  is  incompetent  to  testify 
for  or  against  him,  except  in  the  specific  instances  enu- 
meratfed  in  the  statute  where  it  is  provided  she  may 
testify.  Chap.  51,  Sec.  5,  R.  S.  The  case  at  bar  does 
not  come  under  any  of  the  exceptions  there  enumerated. 
That  is,  she  may  not  testify  except  in  those  instances,  to 
anything  which  tends  to  support  or"  break  down  the  case 
or  defense  he  is  attempting  to  maintain.  It  is  true  a 
wife  of  a  party  to  a  suit  may  be  allowed  to  testify  in 


that  suit  to  facts  that  in  no  way  effect  his  rights  or  in- 
terests, if  circumstances  arise  where  that  can  be  done 
and  her  testimony  is  otherwise  incompetent,  but  it  has 
never  been  held  by  a  court  of  review  in  this  state  that 
under  circumstances  hke  those  here  presented  she  may 
testify.  The  rules  apphes  regardless  of  who  calls  the  wife 
as  a  witness.  The  thing  that  deterimnes  whether  or  not 
she  may  testify  is  will  her  testimony  affect  the  interest 
of  her  husband?  In  this  case  appellees  were  jointly  in- 
terested in  establishing  the  fact  that  the  part  of  the 
fence  through  which  their  stock  went  upon  the  premises 
of  appellant  was  to  be  maintained  by  him,  and  the  testi- 
mony of  their  wives  tended  to  show  that  such  was  the 
case.  It  was  very  likely  their  testimony  that  caused 
the  jury  to  return  the 
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verdict  they  did.  They  were  in- 
competent witnesses  and  they  should  not  have  been  al- 
lowed to  testify.  Schreffler  v.  Chase  243  111.  395,  Fern 
V.  PosiJethwait  24  111.  626.  Thomas  v.  Anthony  261  HI- 
288. 

Other  errors  have  been  argued  but  as  the  same  er- 
rors are  not  likely  to  occur  again,  it  is  not  worth  while 
to  discuss  them.     For  the  reason  given  the  judgment  is 
reversed  and  the  cause  is  remanded. 
Reversed  and  remanded. 
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CEN.  NO.  6859.  APRIL  TERM  A^D.  1918.  AG.  NO.  12 

THE  SHILOH   MUTUAL  /eLEPHONE  CO. 
Defendant  ini' Error 


CHARLES  C.  CREAMER,  Plaintiff  in  Error. 

Error  to  the  Circuit  Oourt  of  Schuyler  County. 

GRAVES,  J.  / 

Defendant  in  error  is,  as  its  name  indicates,  a  mut- 
ual telephone  company.  At  first  only  stockholders  were 
allowed  to  attach  their  telephones  to  its  wire.  At  that 
time  plaintiff  in  error  owned  one  share  of  stock,  and  his 
brother  Earl  Creamer  owned  two  shares.  Plaintiff  in 
error  as  the  owner  of  one  share  had  a  telephone  in  his 
residence  attached  to  the  wires  of  the  company,  and 
Earl  Creamer  as  the  owner  of  two  shares  had  one  tele- 
phone in  his  own  residence  and  one  in  his  mother's  res- 
idence attached  to  the  wires.  Later  Earl  Creamer  sold 
his  interest  in  the  farm  and  moved  away,  and  it  is  con- 
tended that  plaintiff  in  error  bought  the  share  of  stock 
on  the  strength  of  which  his  mother's  telephone  was 
connected  up  with  the  company's  system,  although 
about  that  there  seems  to  be  some  doubt.  Later  on 
the  telephone  company  decided  to  allow  parties  who 
were  not  stockholders  to  have  telephones  connected 
Avith  its  wires  and  from  year  to  year  rates  were  fixed  by 
the  company  at  which  stockholders  as  well  as  others 
could  have  the  use  of  the  wires  of  the  company.  In  all 
cases  the  telephone  themselves  were  furnished  by  the 
subscribers.  The  charge  was  made  for  the  right  to  con- 
nect telephones  with  the  wires 
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and  for  the  use  of 
the  wires.  In  1905  the  rate  was  $5.00  for  each  tele- 
phone connected  and  plaintiff  in  error  who  had  thereto- 
fore paid  and  to  whom  the  company  looked  for  pay  for 
the  use  of  the  wires  connecting  his  own  and  his  mother's 
telephone  with  the  wires  of  the  company,  refused  to  pay 
the  bil],  and  both  his  and  his  mother's  telephone  were 
disconnected.  Later  he  went  to  the  company,  paid  the 
bill  and  asked  to  have  both  telephone  re-connected, 
which  the  company  did.  The,  company  dealt  with  plain- 
tiff in  error,  kept  the  account  in  his  name,  looked  to  him 
for  its  pay  and  knew  no  one  else  in  the  transaction.  Later 
plaintiff  in  error  moved  into  the  house  with  his  mother 
and  put  a  tenant  into  possession  of  the  house  he  had 
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formerly  occupied,   but  still  for  years  paid  the  charges 

on  both  telephones.     He  had  the  call  formerly  used  for 

his  own  homei  telephone  transferred  to  the  telephone  i'l 

his  mother's     home.     Eventually     the    tenant    paid  the 

charges  on  the     telephone     at  the    former  residence  of 

plaintiff  in  error,  and  he  paid  only  for  the  one  at  his  new 

residence.     The  rental  fee  for  the  use  of  the  wires  was 

fixed  at  $7.00  per  connection  for  the  year  191  o.     This 

was  not  paid  by  defendant  in  error.     Thei  company  sued 

him  before  a  justice  of  the  peace  where  judgment  was 

rendered  foi-  plaintiff  in  error.     The  case  v;as  appealed 

to  the  Circuit     Court.     After     that     appeal   was  taken 

plaintiff  in  error  went  to  the  home  of  the  secretary  ot 

rhe  com.pany  and  gave  him  $7.00  saying  it  was  for  his 

mother's  rent.     The     secretary     without    consulting  his 

books  took  the  money  and  gave   to  plaintiff  in  error  a 

receipt  in  the  name  of 
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his  mother  in  accordance  with 
the  request.  Nothing  was  said  about  it  being  a  pay- 
ment! of  the  account  sued  on  or  about  it  being  in  settle- 
ment of  the  suit,  and  no  costs  were  paid  or  tendered  at 
that  time.  The  secretary  did  not  know  that  plaintiff  in 
error  and  his  mother  lived  in  the  same  house  and  did  not 
know  that  the  mother  was  not  a  renter.  When  he  went 
to  his  books  to  give  credit  to  the  mother  he  found  no  ac- 
count with  her  and  no  record  of  her  being  a  renter,  and 
sent  the  money  back  to  plaintiff  in  error,  but  it  was  re- 
fused by  him.  At  the  trail  in  the  Circuit  Court  plain- 
tiff in  error  claimed  that  the  debt  was  his  mother's  and 
that  she  had  paid  it  after  the  suit  was  commenced.  The 
jury  found  the  issues  for  the  company,  and  judgment 
was  entered  against  plaintiff  in  error  for  $7.00  and  costs 
of  suit.  The  weight  of  the  evidence  strongly  tends  to 
show  that  the  debt  was  that  of  plaintiff  in  error  and  not 
that  of  his  mother,  and  that  the  payment  by  him  of  $7.00 
to  the  secretary  of  the  company,  in  his  mother's  narae, 
was  a  mere  subterfuge  to  avoid  a  judgment  being  en- 
tered against  him  for  the  costs  incidental  to  the  ligat- 
ation.  If  plaintiff  in  error  had  said  to  the  secretary 
when  he  handed  him  the  $7.00  "the  claim  you  have  sued 
me  on  is  really  against  my  mother  and  not  against  me. 
and  she  has  sent  this  money  to  pay  it,"  and  the  secretary 
had  then  accepted  it,  the  situation  would  have  been  re- 
lived to  an  extent  at  least  of  the  appearance  of  a  trick. 
The  verdict  was  clearly  in  accord  with  the  weight  of  the 
evidence. 

Page  3 


It  is  said  that  the  first  instruction  is  bad  because 
it  is  mandatory  and  omits  every  matter  set  up  by  plain- 
tiff in  error  as  a  defense.  The  point  is  not  well  taken. 
The  instruction  is  not  mandatory.  The  second  and  third 
instructions  do  not  assume  facts  not  proven  as  claimed 
by  plaintiff  in  error.  The  claim  that  the  books  offered 
in  evidence  were  erroneously  admitted  because  they  are 
not  books  of  account  is  also  unfounded.  They  were  not 
offered  as  books  of  account  but  to  show  a  course  of  deal- 
ing. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 
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GEN.  NO.  6865.  APRIL  'lERM  A.  D.  1918.      AG  NO.  18. 
y  FRED  W.  ^YERS,  Appellant, 
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THE  WABASH^COAL  COMPANY,   Appellee. 

Appeal  from  the  Circuit  Court  of  Adams  County. 

GRAVES,  J.  ■" 

Appellant  brought  this  suit  to  recover  from  appel- 
lee for  the  breach  of  a  contract  whereby  appellant 
claimed  he  had  agreed  to  furnish  to  aj.pellee  and 
appellee  had  agreed  to  take  from  him,  water  for  use 
in  its  steam  boiler  for  a  year  at  the  rate  of  $40  per 
month,  and  that  appellee  refused  to  take  and  pay  for 
the  water  according  to  contract.  Appellee  says  there 
was  a  contract  to  furnish  water  at  $40  per  month  so  long 
as  it  took  the  \vater,  but  that  there  was  no  agreement 
as  to  how  long  it  would  do  so;  that  either  party  had  the 
right  to  discontinue  the  preformance  of  the  contract 
at  any  time;  that  it  had  exercised  its  rights  and  option 
to  discontinue  to  take  water  of  appellant  and  had  paid 
for  all  the  water  it  had  used  at  the  stipulated  price.  There 
is  no  claim  by  appellant  that  appelle  has  not  paid  for  the 
water  the  full  time  it  used  it,  but  he  does  contend  that  it 
should  have  continued  to  use  and  pay  for  it  at  least  to 
to  the  end  of  the  year  in  which  it  began  to  take  it.  Up- 
on the  trial  of  the  case  in  the  Circuit  Court  appellant 
was  unsuccessful  and  judgment  was  entered  against 
him.  He  bases  his  claim  that  this  judgment  should  be 
reversed  on  the  ground  that  the  verdict  is  contrary  to 
the  weight  of  the  evidence  and  that  the  court  erred  in 

giving  and  refusing  instructions. 
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The  burden  of  proving  the  contract  to  be  claimed  by 

him  was  on  him.  He  gave  his  version  of  it  on  the  stand, 
and  the  agent  of  appellee  gave  his  version  of  it.  Their 
stories  were  in  conflict.  Appellant  claims  he  was  cor- 
roborated by  inferences  from  circumstances  in  evidence. 
Among  these  circumstances  are  the  following; — that  ap- 
pellant had  gone  to  considerable  expense  to  pipe  the 
water  tc  appellee's  mine;  that  appellee  had  taken  the 
water  for  the  greater  part  of  two  years  and  had  settled 
for  it  at  the  end  of  each  year.  On  the  other  hand,  the 
circumstance  that  appellee  had  not  used  the  water  all  of 
one  of  the  years,  and  when  settlem^ent  was  made  for  that 
year  a  deduction  was  made  for  the  time  it  v/as  not  used, 
tends  to  support  the  theory  of  appellee.  The  jury  heard 
all  of  the  evidence,  saw  the  witnesses  and  heard  them 


testify.  It  is  their  special  province  and  duty  to  weigh 
the  evidence  and  determine  the  credibihty  of  witnesses, 
and  they  can  do  so  better  than  this  court  can  do  from 
reading  the  record.  A  court  of  review  will  not  substi- 
tute its  opinions  on  what  thCi  evidence  shows  for  that  of 
the  jury,  unless  as  a  matter  of  first  impression  or  as 
Justice  Breese  once  said  "first  blush"  the  verdict  is  mani- 
festly contrary  to  the  weight  of  the  evidence.  In  this 
case  that  condition  does  not  exist,  and  we  do  not  feel 
warranted  in  disturbing  the  verdict,  for  that  reason. 

Appellants  refused  instruction  No.  12  fails  to  limit 
the  jury  to  the  eviidence  as  a  basis  of  their  findings.     It 

is  misleading  and 
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the  conclusion  the  jury  are  told  fol- 
lows from  the  premise  stated  does  not  necessarily  follow. 

Appellant's  refused  instruction  No.  14  is  on  the  sub- 
ject of  the  allowance  of  interest  in  case  of  unreasonable 
and  vexatious  delay.  No  case  was  made  either  by  the 
pleadings  or  the  proof  warranting  the  recovery  of  inter- 
est because  of  unreasonable  and  vexatious  delay. 

Appellant's  refused  instruction  No.  15  directs  a  ver- 
dict and  ignores  the  defense  of  appellee  set  out  in  his 
tenth  given  instruction;  namely,  that  at  the  end  of  the 
first  year  appellant  terminated  the  contract  by  turning 
off  the  water  and  refusing  to  furnish  any  more  unless  a 
contract  in  writing  was  made,  obligating  appellee  to  take 
it  for  five  years.  It  is  further  bad  because  it  leoves  it  to 
the  jury  to  determine  the  meaning  of  the  allegations  in 
the  declaration.  There  was  no  error  in  refusing  the 
instruction  complained  of. 

Appellee's  given  instruction  No.  8  and  No.  10  are  clear- 
ly right  and  are  not  subject  to  the  construction  and  crit- 
icism made  of  them  by  appellant. 

The  objection  urged  against  appellee's  given  instruc- 
tion No.  7  is  that  it  tells  the  jury  that  under  the  condi- 
tions mentioned  the  defendant  might  terminate  a  con- 
tract at  any  time,  when  even  under  the  claim  made  by 
appellee  it  could  only  be  terminated  at  the  end  of  the 
month.  There  was  no  claim  made  in  the  case  that  the 
contract  might  be  terminated  at  any  time  except  at  the 

end  of  the  month,  and 
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even  if  the  instruction  could  be  con- 
strued to  mean  what  appellant  claims,  the  error  would 
be  harmless.     Some  other  objections  might   have  been 

made  to  this  instruction,  but  as  they  were  not  made  it 
is  not  for  us  to  raise  them. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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GEN.  NO.  68G8.  APRIL  TERM  A.  D.  1918.  AG.  NO.  21. 
WILLIAM  H.  WEI^TER,   Plaintiff  in   Error 


.     vs. 

L.  H.  COLEMANi  Et  Al,  Defendant  in  Error 

Error  to  the  Circ'uit  Court  of  Sangamon  County. 

GRAVES,  J. 

The  sole  question  in  this  case  is  whether,  after  lands 
have  been  sold  at  a  foreclosure  sale  and  one  year  has 
passed  without  the  same  having  been  redeemed  by  the 
owner,  and  a  judgment  creditor  has  then  redeemed  it, 
and  it  has  been  sold  at  redemption  sale  within  fifteen 
months  after  the  sale  on  the  foreclosure  decree  for  an 
amount  not  exceeding  the  redemption  money  paid,  and 
a  deed  ha?  issued  to  the  purchaser  at  such  redemption 
sale,  a  creditor  who.  thereafter  obtains  his  judgment 
within  fifteen  months  from  the  foreclosure  sale  can  re- 
deem from  the  redemption  sale?  This  question  is  ans- 
wered in  the  negative  by  section  22  of  Chapter  77  R.  S. 
and  by  the  Supreme  Court  in  Meier  v.  Hilton  2.57  111. 
174-180.  The  section  referred  to  provides  that,  if  at  a 
creditor's  redemption  sale  no  greater  amount  is  bid  than 
the  redemption  money  paid  with  interest  and  costs 

"The  premises  shall  be  struck  off  to  the  person  mak- 
ing such  redemption,  and  the  officer  shall  forthwith  ex- 
ecute a  deed  of  the  premises  to  him  and  no  other  re- 
demption shall  be  allowed." 

and  the  Supreme  Court  in  the  case  cited  said  with  re- 
gard to  a  redemption  sale 

"If  the  property  will  not,  on  the  sale  where  every- 
body may  bid,  bring  more  than  it  did  at  the  former  sale, 
it  shall  not  be  subject  to  further  redemption  but  shall 
be  if  it  brings  more." 
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Plaintiff  in  error  filed  his  bill  in  this  caso  setting  up 
a  state  of  facts  identical  with  those  above  stated.  A 
demurrer  to  that  bill  was  sustained  and  the  bill  was  dis- 
missed for  want  of  equity.  There  was  no  error  commit- 
ted in  so  doing,  and  the  decree  is  affirmed. 
Decree  affirmed. 
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GEN.  NO.  6882.  APRIL  TERM  A.  :^918.  AG.  NO.  33. 
DARLING  &  COMPANY,  A  C^oration,  Appellant 

WRIGHT   &  SHARP,  A/orporat1on,  "Ipi^ee.l- •  A*      v)    f    ^ 

Appeal  from  the  County  yourt  of  Sangamon  County. 

GRAVES,  J.       '\ 

Both  parties  to  this  case  are  Illinois  corporations. 
Appellants  office  and  place  of  business  was  in  Chicago. 
Appellee  was  located  at  Springfield.  Appellee  came  into 
existence  under  that  name  in  1909  when  an  old  corpora- 
tion by  the  name  of  "Wright  Stock  Food  Company"  was 
re-organized  and  took  on  additional  corporate  powers 
under  the  new  name  of  Wright  &  Sharp.  T.  E.  Sharp 
was  an  officer  and  one  of  the  directors  in  both  the  old 
and  the  nevi'^  corporation  and  took  a  large  part  in  the 
management  of  the  business,  and  made  contracts  for 
and  in  the  name  of  the  corporation.  On  March  27,  1913 
the  following  contract  in  writing  was  signed  by  all  the 
stockholders  of  Wright  &  Sharp,  Incorporated. 

"An  agreement  entered  into  this,  the  27th  day  of 
March,  1913,  between  G.  W.  Constant  and  T.  E.  Sharp. 
G.  W.  Constant  agrees  to  grant  T.  E.  Sharp  an  option  of 
'me  year  from  the  date  upon  the  stock  of  Wright  &. 
Sharp  (Incorporated)  now  owned  by  him  also  that  held 
by  Mrs.  Galen  Ritchey  and  J.  D.  Constant,  upon  the  fol- 
lowing conditions: — 

T.  E.  Sharp  agrees  to  pay  off  certain  notes  given  by 
Wright  '5:  Sharp  (Incorporated)  to  the  amount  of  three 
thousa-nd  dollars  (-$3000.00)  per  annum,  less  amount  paid 
as  interest  upon  notes  nov/  held  by  G.  W.  Constant. 

G.  W.  Constant  agrees  that  he  will  extend  this  op- 
tion one  year  from  the  expiration  of  this  contract  pro- 
\  iutd  puyir.ents  have  been  made  as  agreed  upon  above. 

G.  W.  Constant  further  agrees  that  if  T.  E.  Sharp 
has  fulfilled  above  agreement  that  he  will  then  sell  to 
said  T.  E.  Sharp  the  fifty-two  shares  of  stock  of  Wright 
&  Sharp  (Incorporated)  owned  by  himself,  Mrs.  Galen 
Ritchey  and  J.  D.  Constant  and  to  release  notes  amount- 
ing to  $17,000.00  held  by  G.  W.  Constant  against  said 
Wright  &  Sharp  (Incorporated)  in  consideration  of  $17,- 
000.00  less  ajnount  paid  upon  same  prior 
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to  the  closing 
of  this  option.  G.  W.  Constant  agrees  to  accept  the  note 
of  T.  E.  Sharp  for  the  purchase  price  provided  ample 
security  is  given. 

Furthermore  T.  E.  Sharp  agrees  that  from  date  of 
this  instrument  he  will  permit  no  further  indebtedness 
to  accrue  against  the  firm  of  Wright  &  Sharp  (Incor- 
porated.) 

G.  W.  Constant  further  agrees  that  if  at  the  end  of 
two  years  T.  E.  Sharp  has  made  payments  as  agreed  up- 
on and  G.  W.  Consta,nt  does  not  wish  to  renew  this  op- 
tion that  he  will  allow  T.  E.  Sharp  $1500.00  for  salary 
as  manager  of  the  plant,  during  this  time. 

Further,  T.  E.  Sharp  agrees  that  during  the  exis- 


tence  of  the  option  herein  granted,  he  will  at  the  end  of 
each  three  months,  furnish  a  true  statement  to  G.  W. 
Constant  of  all  items  of  receipt  and  expenditures  made 
by  and  on  behalf  of  said  corporation. 

Witness  our  hands  and  seals  this  date  above  written. 

(Signed)  G.  W.  Constant, 

(Signed)  T.  E.  Sharp, 

(Signed)  Mrs.   Galen  Ritchey, 

(Signed)  J.   D.   Constant.' 

Following  the  making  of  this  contract  T.  E.  Sharp 
was  left  in  practically  exclusive  charge  of  the  office, 
plant,  machinery,  .wagons,  horses,  books,  papers  and  sta- 
tionery of  the  corporation,  and  continued  to  transact  the 
same  business  as  before  in  the  same  way,  at  the  same 
place,  by  the  same  means,  on  the  same  stationery,  by 
the  same  agency  and  with  more  or  less  of  the  same  peo- 
ple. All  of  this  was  with  the  full  knowledge  of  and  with- 
out objection  from  the  officers  and  directors  of  appellee. 

Appellant  Darling  &  Company  began  doing  business 
with  appellee  in  1909  about  the  time  of  the  reorganiza- 
tion of  the  corporation  and  had  continued  to  do  business 
with  it  more  or  less  regularly  up  to  and 
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including  1914, 
and  had  from  time  to  time,  made  advances  to  appellee 
of  money  on  goods  purchased  of  it.  On  November  9, 
1914,  T.  E.  Sharp  went  to  the  office  of  appellant  in  Chi- 
cago, where  and  when  a  contract  was  entered  into  be- 
tween appellant  and  Sharp,  in  the  name  of  appellee, 
which  culminated  in  the  drawing  by  the  manager  of  ap- 
pellant of  a  memorandum  of  purchase  by  it,  and  sale  by 
appellee,  of  all  of  the  out-put  of  appellee's  plant  for  the 
n->on*-hs  of  November  and  Decem^ber,  1914,  and  January 
and  February,  1915.  This  memorandum  was  delivered 
to  T.  E.  Sharp  by  the  manager  of  appellant,  and  he  took 
it  with  him  and  later  returned  it  to  appellant  from 
Springfield  signed  "Wright  &  Sharp,  "T.  E.  Sharp." 
This  memorandum  was  as  follov/s: — 

"Springfield,  Illinois,  November  9th,  1914. 

"We,  Wright  &  Sharp,  for  and  in  consideration  of 
the  advance  of  two  thousand  dollars  ($2000,00)  the  re- 
ceipt of  which  is  hereby  acknowledged,  do  hereby  agree 
to  consign  to  Darling  &  Company,  Union  Stock  Yards, 
Chicago,  Illinois,  to  be  remitted  for  at  market  value, 
our  entire  production  of  Tallow,  GreP'je,  Tankage,  Bones 
and  Cracklings,  for  the  months  of  November  and  Dec- 
ember nineteen  hundred  and  fourteen  (1914)  and  Jan- 
uary and  February  nineteen  hundred  and  fifteen  (1915) 
consisting  of  from  one  hundred  and  forty  (140)  to  one 
hundred  and  sixty  (160)  Tierces  of  Tallow  and  Grease 
and  four  (4)  carloads  of  Tankage  and  Bones.  This  ad- 
vance of  two  thousand  dollars  ($2000.00)  to  apply  in 
part  payment  of  same,  the  estimated  value  of  which  is 
twentv-five  hundred  dollars  ($2500.00)  to  three  thou- 
sand dollars   (.$.3000.00.) 


It  is  further  agreed  that  should  the  entire  value  of 
our  shipment  of  Tallow,  Tankat!.-e,  Grease  and  Bones  not 
equal  the  amount  of  two  thousand  dollars  (isoOO.OO) 
advanced,  we  will  promptly  honor  draft  drawn  by  Darl- 
ing? &  Company  for  the  difference.  We  also  agree  to 
pay  Darling  &  Company  seven  per  cent  (7,.)  interest 
per  annum  on  the  advance  of  two  thousand  dollars 
($2000.00)  It  is  also  agreed  that  we  will  keep  our  plant 
insured  au'ainst  fire  for  the  sum  of  six  thor^sand  dollars 
($6000.00)  and  in  the  event  our  plant  should  be  destroy- 
ed, by  fire  during  the  life  of  this  contract,  we  will  take 
care  of  any  claims  and  pay  any  portion  of  the  two  thou- 
sand dollars  ($2000.00)  received  as  an  advance,  from 
money  received  for  insurance. 

We  also  agree  to  consign  to  Darling  &.  Company, 
Union  Stock  Yards,  Chicago,  Illinois,  our  production  of 
Hides  and  Skins,  toi  be  remitted  for  at  market  value,  for 
the  months  of  November  and  December  nineteen  hun- 
dred and  fourteen  (1914)  and  January  and  February 
nineteen  hundred  and  fifteen  (191.5.)  Each  shipment  of 
Hides  and  Skins  to  be  paid  for  either  by  check  or  draft 
as  shipments  are  made.  Shipment  of  Tallow,  Tankage 
and  Bones  to  be  made  every  thirty  (30)  days.  Ship- 
ments of  Hides  and  Skins  to  be  made  every  fifteen  (15) 
or  thirty  (30)   days. 
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(Signed)     Wright  &  Sharp, 
T.  E.  Sharp." 

When  this  memoradum  was  returned  to  appellant 
it  was  accompanied  by  a  sight  draft  for  .'^2000  signed 
"Wright  &  Sharp,  per  T.  E.  Sharp",  which  appellant  hon- 
ored and'  paid.  Advance  payments  had  before  that  time 
been  made  by  appellant  to  appellee  on  shipments  to  be 
made.  Shipments  of  the  goods  purchased  were  made 
in  the  name  of  Wright ,&  Sharp  to  appellant  until  all  but 
$977.97  of  the  $2000  advance  had  been  paid.  With  the  ac- 
count in  that  condition,  the  business  theretofore  run  in 
the  name  of  Wright  &  Sharp  ceased  to  be  conducted.  Up 
to  that  time  appellant  had  no  knowledge  or  notice  of  any 
change  in  the  ownership  or  control  of  the  business  of  ap- 
pellee since  its  organization  in  1909,  or  of  the  making  of 
the  writing  of  March  27,  1913,  above  quoted.  Indeed  it 
does  not  appear  that  anyone  besides  the  officers  and 
directors  had  notice  of  any  change,  if  any  change  was 
ever  made. 

There  is  some  testimony  tending  to  show  that  the 
writing  of  March  27,  1913  was  considered  by  the  parties 
to  be  a  lease.  There  is  also  some  testimony  tending  to 
show  that  a  separate  leasing  of  the  plant  and  other  pro- 
perty of  appellee  to  T.  E.  Sharp  was  at  one  time  entered 
into,  but  in  the  view  we  take  of  this  case,  it  is  immater- 
ial whether  there  was  a  lease  or  what  the  writing  was 
or  was  intended  to  be,  because  it  was  in  fact  a  secret 
agreement  of  which  appellant  had  no  notice  or  know- 
ledge, and  which  in  no  way  affected  its  rights. 
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Appellant  having  theretofore  dealt  with  appellee  at 
various  times  through  T.  E.  Sharp  as  its  authorized  rep- 
resentative and  agent  in  transactions  of  the  same  char- 
acter as  the  one  involved,  which  dealings  v/ere  ratified, 
approved  and  performed  by  appellee,  had  a  right  to  as- 
sume that  Sharp  was  the  authorized  agent  of  appellee. 
One  dealing  in  good  faith  with  a  person  who  is  acting 
within  the  scope  of  his  apparent  authority  and  without 
notice  of  facts  showing  that  the  acts  are  unauthorized, 
may  hold  the  principal  liable  whether  the  acts  were  in 
fact  authorized  or  not.  R^cDonald  El  Al  v.  Chisholm 
131  111.  273.  By  holding  out  an  agent  to  the  public  as 
one  having  authority  to  exercise  the  powers  assumed,  a 
corporation  is  bound  to  the  extent  of  the  agent's  appar- 
ent authority.  Alton  Mfg.  Go.  v.  Biblical  Instiiuie  243 
111.  298. 

The  proof  shows  that  $620  of  the  $2000  secured 
from  appellant  on  the  sightdraft  drawn  in  connection 
with  the  sale  of  the  output  of  the  plant  of  Wright  & 
Sharp  was  paid  by  Sharp  to  G.  W.  Constant  on  an  obliga- 
tion he  held  against  Wright  &  Sharp,  incorporated,  in  that 
way  the  corporation  received  the  benefit  of  that  much 
of  the  money.  This  money  they  have  not  returned. 
When  a  corporation  receives  the  use  and  benefit  of  mon- 
ey obtained  in  an  unauthorized  transaction,  and  keeps 
it  after  notice  of  the  manner  in  which  it  was  obtained, 
the  corporation  is  bound  as  fully  as  if  the  transaction 
was  authorized.  Alion  Wfg.  Co.  v.  Biblical  Institute 
243  111.  298,  First  Natl.  Bank  v.  Osborne  121  111.  25. 
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Appellant  brought  suit  against  appellee  to  recover 
8977.97  the  balance  of  the  amount  of  the  sight  draft 
after  the  amount  in  value  of  the  output  of  appellee's 
plant  had  been  credited  on  it.  A  jury  was  waived  in  the 
trial  court.  The  court  found  the  issues  for  appellee  and 
entered  judgmnet  against  appellant  in  bar  of  his  action 
and  for  costs.  That  finding  was  manifestly  against  the 
weight  of  the  evidence,  and  the  judgment  based  thereon 
is  therefore  reversed.  The  waiver  of  a  jury  trial  in  the 
county  court  coupled  with  the  fact  that  appellee  was  not 
prevented  from  introducing  all  competent  evidence  off- 
ered by  him,  confers  upon  this  court  the  right  to  enter 
here  whatever  judgment  is  found  to  be  v/arranted  by 
the  evidence.  It  is  therefore  unnecessary  to  remand 
this  case  to  the  county  court  for  another  trial. 

We  find  as  ulitmate  facts  that  the  contract  sued  on 
is  a  valid  contract  and  is  binding  on  appellee;  that  appel- 


lee  has  failed  to  perform  that  contract:  and  that  appel- 
lant has  been  damaged  to  the  amount  of  $977.97,  be- 
cause of  the  failures  of  appellee  to  perform  the  con- 
tract. Judgment  is  therefore  entered  here  in  favor  of 
appellant  and  against  appellee  for  $977.97  and  for  all 
/'  costs  in  this  and  the  county  court. 
'    /  /  Reversed,  Judgment  here. 
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/ 
S.  EMMA  POLSON,  by  ^gra  J.  Miller,  her 

\.next  friend,  Plai^ff  in  Error, 

\        /       ^12I.A.  672 

C.  B.  WIGGINS,  defendant  in  Error. 
.1  A  ppffl^iU  f  rom  the  Coun^  Court  of  Champaign  County 
GRAVES,  J. 

Defendant  in  error  obtained  a  judgment  against  one 
Benjamin  Poison  and  caused  an  execution  issued  thereon 
to  be  levied  on  two  mares  that  were  found  in  his  pos- 
session as  his  property.  Plaintiff  in  error,  the  mother 
of  Benjamin  Poison  the  judgment  debtor,  through  her 
daughter  Mrs.  Miller,  acting  as  her  next  friend,  institut- 
ed a  proceeding  in  the  County  Court  of  Champaign 
County,  for  the  trial  of  the  right  of  property.  The  case 
was  tried  by  the  Court,  a  trial  by  jury  being  waived. 
The  court  found  the  issues  against  the  claimant  and  en- 
tered judgment  accordingly.  To  reverse  that  judgment 
plaintiff  in  error  has  sued  out  this  writ  of  error. 

Neither  the  claimant  or  her  son  Benjamin,  the  judg- 
ment debtor,  were  called  as  witnesses.  The  evidence  of 
Charles  Poison,  the  son  of  claimant  and  brother  of  Ben- 
jamin was  offered  on  the  part  of  the  claimant.  He  tes- 
tified that  he  had  purchased  one  of  these  mares  and  the 
mother  of  the  other  one,  of  a  person  named  Rankin  at  a 
sale,  that  he  had  given  his  note  for  them  with  his  moth- 
er, the  claimant  as  surety,  that  he  had  afterward  sold 
them  to  his  mother  who  had  paid  the  note  and  paid  him 
about  a  hundred  dollars  besides  for  them. 
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There  wa.s  also 
testimony  offered  tending  to  show  that  Benjamin  Poison 
at  one  time  said  one  of  the  horses  belonged  to  his  moth- 
er, and  he  could  not  sell  it  without  consulting  her.  On 
the  other  hand  the  testimony  of  other  witnesses  who 
apparently  were  disinterested  very  strongly  tended  to 
show  that  Benjamin  Poison  himself  paid  the  note;  that 
he  had  had  possession  of  the  horses  in  question  for  a  long 
time;  had  treated  them  as  his  own,  exercised  acts  of  own- 
ership over  them,  scheduled  them  as  his  for  assessment 
and  had  declared  them  to  be  his  property  at  various  times 
and  places  and  to  various  persons.  The  testimony  of 
the  witness  Charles  Poison  was  discredited  by  showing 
that  he  had  at  another  time  said  the  horses  which  he 
stated  on  the  stand  were  his   mothers,  belonged  to  his 


sister  Mrs.  Ingra  J.  Miller,  and  the  testimony  of  the 
v/itness  Ingra  J.  Miller  was  discredited  by  the  fact  that 
after  this  same  property  was  taken  under  this  same  ex- 
ecution she  instituted  a  suit  for  the  trial  of  the  right  of 
property,  claiming  it  as  her  own  and  only  after  the  court 
had  found  the  issues  against  her  did  she  begin  this  suit 
as  the  next  friend  of  her  mother.  The  finding  of  the 
court  that  the  horses  were  the  property  of  Benjamin  and 
not  the  property  of  the  claimant  was  amply  justified  by 
competent  evidence. 

The  claim  that  incompetent  evidence  was  offered 
and  admitted  on  behalf  of  the  defendant  is  not  worthy 
of  extended  discussion  here,  because  it  will  be  presumed 
that  only  competent  evidence     was    considered  by  the 

court  and  therefore  any  error  in  admitting  incompetent 
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evidence  was  harmless. 

Plaintiff  in  error  in  rebuttal  asked  the  witness  M.  S. 

Rankin  what  his  opinion  was  as  to  whether  the  claimant 

was  "capable  of   transacting  her  business  affairs."     To 

this  question  objection  was  made  in  the  following  words: 

"Objected  to.  In  the  first  place  it  is  not  proper  rebut- 
tal evidence.  In  the  second  place  it  is  at  this  time  im- 
material, irrelevant  and  incompetent,  and  third,  because 
no  sufficient  foundation  has  been  laid  for  the  basis  of 
forming  such  an  opinion." 

The  entire  testimony  of  the  witness,  given  as  a  basis 

for  expressing  an  opinion  on  the  matter  in  question  as 

abstracted  is  as  follows: — 

"I  have  known  S.  Emma  Poison  since  1873  or  1874. 
Have  had  conversations  with  her.  Met  her  in  a  friendly 
way.  When  she  was  young  she  used  to  come  to  the 
store  to  trade  with  us.  Later  she  was  married  and  mov- 
ed to  the  farm,  and  once  in  a  while  I  would  meet  her. 
Have  seen  her  here  today.  Have  not  seen  her  for  two 
or  three  years,  something  like  that,  previous  to  to-day, 
except  that  I  saw  heir  here  at  the  Court  the  other  day 
about  a  week  ago." 

Each  point  made  in  the  objection  was  well  taken  and 
the  objection  was  properly  sustained. 

A  check  marked  "Exhibit  B"  was  offered  in  evid- 
ence for  the  purpose,  as  declared  by  claimant's  attorney 
in  the  abstract  of  record,  of  showing  that  the  witness 
Rankin  had  been  "paid  off  in  cash  about  the  first  of 
July"  and  on  objection,  it  was  excluded.  There  was  no 
error  in  that  ruling.  It  was  not  material  to  any  issue 
being  tried  whether  the  payment  to  Rankin  was  in  cash 
or  when  or  where  he  was  paid. 

The  judgment  of  the  County  Court  is  affirmed. 

In  view  of  the  affirmation  of  the  judgment  of  the 
County  Court  it  is  not  necessary  to  decide  the  motion 
that  was  taken  with  the  case  to  strike  the  bill  of  excep- 
tions from  the  files. 

Judgment  affirmed. 
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THE  PEOPLE,  9tc.,  Appellees, 

f-    212  I.A.  672 

JAMES  G.  NORMA^I  ET  AL,  (BEE  KING) 
"^  Anpellant. 

Appeal  from  the  Cirqfiit  Couit  of  McLean  County. 

GRAVES.  J.  "^^ 

A  bill  in  chancery  was  filed  in  the  Circuit.  Court  of 
McLean  County  charging  appellant  Bee  King  with  creat- 
ing and  conducting  a  public  nuisance  in  that  county  by 
maintaining  premises  occupied  by  her  for  the  purpose  of 
lewdness,  assignation  and  prostitution,  and  by  keeping 
there  a  number  of  lewd,  immoral  and  depraved  women 
for  the  purpose  of  prostitution,  fornecation  and  lewdness 
in  violation  of  law.  Appellant  did  not  answer  the  bill 
and  was  defaulted.  On  a  hearing  upon  the  bill  the  court 
found  the  charge  to  be  true  and  perpetually  enjoined  ap- 
pellant from  maintaining  any  such  nuisance  within  the 
jurisdiction  of  the  court.  Later  appellant  was  brought 
before  the  court  on  the  charge  of  contempt  for  having 
violated  the  terms  of  the  injunction.  She  was  found 
guilty  and  sentenced  to  the  county  jail  for  90  days.  The 
errors  assigned  and  argued  are  that  the  evidence  does  not 
warrant  the  finding,  and  that  improper  evidence  was 
heard  by  the  Court. 

A  proceeding  for  the  punishment  of  a  person  for  con- 
tempt in  violating  the  terms  of  an  injunction  committed 
out  of  the  presence  of  the  court  is  a  civil  and  not  a  crim- 
inal proceeding,  and  the  rules 
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of  evidence  applicable  to 
civil  cases  control  in  proceedings  of  this  character.  Flan- 
nery  v.  The  People  225  111.  62.  It  is  not  denied  that  if 
appellant  at  the  time  she  was  cited  for  contempt  was  in 
fact  maintaining  in  McLean  County,  a  place,  where  assig- 
nation, prostitution,  licentiousness  and  lewdness  were 
practiced,  she  was  violating  the  injunction.  A  reading  of 
this  record  shows  beyond  all  reasonable  doubt  that  she 
was  at  that  time  maintaining  just  that  sort  of  place.  It 
shows  that  she  occupied  the  second  and  third  floors  of  a 
certain  building  in  Bloomington  in  which  there  ten  or 
more  rooms  fitted  with  beds;  that  she  had  there  with  her 
girls  of  unsavory  reputations  and  gaudy  dress;  that  men 
callers,  among  them  many  soldiers  encamped  near  there, 
came  and  went  at  all  times  of  the  night,  on  foot  and  in 
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cabs,  singly  and  in  pairs,  by  the  front  stairs  and  the  back 
stairs,  by  the  street  and  by  the  alley,  sometimes  accom- 
panied by  women  and  sometimes  not:  that  some  went 
there  boldly  and  some  sneaked  there  after  passing  back 
and  forth  by  the  place  until  no  one  was  in  sight;  that  the 
calls  of  men  varied  in  length  from  thirty  minutes  or  less 
to  hours;  that  beer  v/as  delivered  there  at  various  times; 
that  as  late  as  one  or  two  o'clock  in  the  morning  men  and 
women  were  heard  to  make  loud  and  tumultuous  noise? 
and  to  use  profane  and  obscene  language;  that  men  were 
wont  to  call  at  adjacent  houses  in  the  night  and  ask  for 
Bee  King,  and  if  the  party  answering  the  call  had  any  girls; 
that  the  officers  went  there  one  night  and  found  two 
men  and  one  woman  in  one  of  the  rooms,  one  of  the  men 
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was  in  his  underwear,  and  appellant  testified  that  the 
woman  was  fixing  her  hair  preparatory  to  leaving  for 
Springfield.  No  other  explanation  of  her  presence  in  the 
room  with  the  men  was  given;  and  that  other  girls  were 
in  rooms  that  were  not  entered  by  the  officers.  The  cir- 
cumstances disclosed  in  this  record  unerringly  point  to  the 
disorderly  character  of  the  house.  No  other  conclu-sion 
can  be  drawn  from  it.  Better  proof  that  the  place  was 
a  disorderly  house  could  scarcely  be  made  unless  an  eye- 
witness of  or  a  participant  in  acts  of  flagrante  delicio 
there  should  testify  to  the  same. 

No  specific  question  and  answer  of  any  witness  has 
been  called  to  our  attention  to  which  objection  was  made 
in  the  trial  court,  that  is  now  claimed  was  not  pioper  or 
competent.  Error  cannot  be  assigned  here  for  matters 
upon  which  the  trial  court  has  not  ruled.  Besides  that 
the  hearing  was  before  the  court  without  a  jury,  and  the 
presumption  is  that  the  court  considered  only  proper 
evidence. 

There  is  no  reversible  error  in  this  record  and  the 
judgment  is  affirmed. 

Judgment  affirmed. 
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GEN.  ND.  6892.  APRIL  TERM  j^D.  1918.  AG.  NO.  42. 
GEORGIA  R.   MONTGCj^ERY,   Appellee 

7      212I.A.  672 

THE  CHICAGO  &  ALT^N  R.  R.  CO..  Appellant 
Appeal  fVom  the  (Xj'euit  Court   of  Morgan  County. 
GRAVES,  J. 

This  is  an  appeal  by  defendant  from  a  judgment  for 
$3000  in  a  personal  injury  suit  brought  by  plaintiff  to 
recover  damages  for  injuries  claimed  to  have  resulted 
to  her  from  a  fall  in  the  night  time  at  the  entrance  of 
the  passenger  station  in  the  city  of  Jacksonville.  The 
negligence  charged  against  appellant  is  in  failing  to 
keep  the  station  and  the  entrance  thereto  properly 
lighted.  As  this  case  must  be  reversed  for  several  er- 
rors to  be  noticed  later,  we  will  refrain  from  expressing 
any  opinion  on  the  weight  of  the  evidence  beyond  say- 
ing that  there  was  enough  in  the  record  to  warrant  the 
court  in  refusing  to  give  the  peremptory  instruction 
presented  by  defendant  under  the  rule  laid  down  in 
Libby,  RScNei!  &  Libby  v.  Cook  222  111.  206. 

The  law  is  well  settled  that  statements  or  declarat- 
ions of  persons  that  they  are  suffering  pain  or  have  suff- 
ered pain,  when  not  made  to  a  physician  or  medical  ex- 
pert for  the  purpose  of  enabling  him  to  form  an  opinion 
with  a  view  to  treatment,  are  not!  admissable  in  evid- 
ence in  her  behalf  in  a  suit  to  recover  damages  from 
the  one  who  is  charged  with  having  been  responsible  for 
the  injuries  supposed 
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to  have  caused  the  pain,  unless  sucii 
statements  were  made  at  the  time  of  the  injury  or  so 
soon  thereafter  as  to  be  part  of  the  resgestae.  West 
Chicago  Si.  Ry.  Co.  v.  Kennelly  170  111.  508.  Lake  St. 
El.  Ry.  Co.  V.  Shaw  205  111  39.  Shaughnessy  v.  Holt  236 
111.  485.  In  violation  of  that  rule  the  court,  over  ob- 
jections of  appellant's  counsel,  permitted  the  witness 
Hopper  to  testify  to  complaints  made  by  appellee  long 
enough  after  the  accident  so  that  she  had  gone  from  the 
place  of  the  accident  into  the  men's  waiting  room  in  the 
station  and  had  there  been  seated.  The  witness  Wilson 
was  allowed  to  testify  to  a  conversation  had  with  ap- 
pellee after  she  had  entered  the  depot  in  which  she 
told  him  that  she  fell  and  hurt  herself  and  complained 
that  her  ankle  hurt.  The  witness  Happ  was  allowed  to 
testify  that   appellee  complained  to  him  in  Chicago  of 


pains  in  her  ankle,  foot,  side  and  back.  The  witness 
Montgomery  was  allowed  to  testify  that  appellee  com- 
plained to  him  in  Chicago  on  the  morning  after  the  ac- 
cident of  her  foot  and  of  pain  in  her  back,  and  the  wit- 
ness Kemeys-Tynte  was  allowed  to  tell  on  the  stand  of 
complaints  made  by  appellee  to  her  in  Lake  Mills,  Wis- 
consin, of  her  side  hurting  badly.  None  of  these  con- 
versations were  enough  in  time  to  the  accident  to  be 
part  of  the  res  gestae.  The  admission  of  that  testi- 
mony was  error. 

Dr.  Bowe,   who  was  appellee's  home  physician  ex- 
pressed his   opinion  over   objection  of  appellant,  as  to 
what  the  cause  of  the  condition  he  found  her  in  was. 
That  was  error.     What  the  cause  of 
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appellee's  con- 
dition was  a  question  for  the  jury,  not  for  the  witness. 
Kimborough  v.  C.  C.  Ry.  Go.  272  111.  71,  Schlauder  v. 
Chicago  Southern  Traction  System  253  111.  154.  City  of 
Chicago  v.  Deiier  227  111.  571. 

The  argument  of  the  attorney  for  appellee  to  the 
jury  was  highly  objectionable,  and  tended  to  inflame  and 
predudice  the  jury.  Such  arguments  have  been  repeatedly 
condemmed  by  both  the  appellate  and  supreme  courts 
of  this  state.  The  second  instruction  left  to  the  jury 
to  determine  whether  or  not  it  was  the  duty  of  the  rail- 
road to  use  ordinary  care  to  keep  its  station  house  reas- 
onably lighted.  That  was  erroneous.  What  the  duty 
of  appellant  railroad  was  is  as  a  matter  of  law  for  the 
court. 

For  the  reasons  given  the  judgment  is  reversed  and 
the  cause  is  remanded. 
Reversed  and  remanded. 
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GEN.  NO.  6S0S.  APRIL  TERM  A.  p.  1918.  AG.  NO.  48. 
JOHN  WESLEY  CORM^EN,  Appellee 

^j       212T.i\.  67S 

ADELINE  STRONG  Kit  Al,  Appellants 
Appeal  from  the  Circuit?' Coui't  of  Schuylor  County. 
GRAVES.  J. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
in  a  partition  case,  in  which  the  complainant  was  allow- 
ed $900  for  his  .solicitor's  fees.  The  order  was  entered 
as  a  part  of  the  decree  for  the  sale  of  the  premises,  but 
no  part  of  that  decree  is  challenged  except  the  order 
allowing  solicitor's  fees.  Appellant  contend  that  on  the 
record  in  this  case  no  attorney's  fees  could  be  properly 
allowed  to  complainant,  because  the  interest  of  the  part- 
ies were  not  properly  set  up;  because  the  attorney  em- 
ployed by  appellee  held  a  mortgage  on  the  premises 
involved;  because  a  good  and  substantial  defense  was 
interposed  by  some  of  the  defendants;  because  there 
was  no  sufficient  evidence  on  which  to  base  a  finding  of 
the  amount  that  was  proper  to  be  allowed,  and  because 
solicitor's  fees  shouldi  not  be  allowed  until  after  the  sale 
of  the  premises. 

The  contentions  that  the  rights  of  the  parties  were 
not  properly  set  out  in  the  bill  and  that  a  good  and  sub- 
stantial defense  to  the  bill  was  interposed  are  not  open 
for  our  consideration  on  this  so-called  record,  because 
the  court  in  itjs  decree  expressly  finds  to  the  contrary  as 
to  both  of  these  contentions.  The  language  of  the  de- 
cree in  that  respect  is: — 

"that  the  rights  at  the  parties  in  interest  are  prop- 
erly 
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set  forth  in  the  bill  and  supplemental  bill  herein 
and  that  no  good  and  substantial  defense  was  interposed 
to  the  said  bill  and  supplemental  bill  by  any  or  either 
of  the  defendants  thereto." 

The  supplemental  bill  referred  to  in  the  foregoing 
quotation  is  a  bill  made  necessary  by  the  death  of  one 
of  the  parties  after  the  original  bill  was  filed  ,in  which 
the  kinship  of  the  deceased  tenant  in  common  is  set 
forth. 

No  error  is  assigned  or  direct  complaint  made  as 
to  the  correctnes  of  that  part  of  the  dercee  just  quoted, 
and  if  there  had  been,  there  is  nohting  shown  in  the  ab- 
stract from  which  it  can  be  determined  whether  those 
findings  are  right  or  wrong.  The  evidence  on  which 
that  finding  in  the  decree  is  based  is  not  abstracted. 


The  rule  is  well  settled  both  in  the  Appellate  and 
Supreme  Courts  that  the  record  will  not  he  searched  by 
the  Court  to  find  reasons  to  reserve  a  judgment;  that 
if  such  reasons  exist  they  must  be  shown  in  the  abstract 
or  they  will   not  be   considered., 

The  fact  that  an  attorney  has  a  mortgage  on  lands 
has  never  been  held  in  this  state  to  be  a  reason  why 
he  should  not  be  employed  by  a  joint  tenant  to  file  a 
bill  of  partition.  If  he  may  be  properly  employed  to 
file  such  a  bill,  and  in  the  bill  the  rights  of  the  parties 
are  properly  set  out  a,nd  no  substantial  defense  is  made 
by  any  one,  no  reason  appears  and  none  has  been  sug- 
gested, neither  has  any  authority  been  cited  showing 
why  the  party  employing  such  attorney  may  not  have 
his  expenses  in  paying  such  attorney  apportioned  to  the 
owners  of  the  land  involved  according  to  their  respect- 
ive interests  therein.  That  is  what  was  done  in  this 
case  and  no  error  was 
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committed  in  so  doing. 

The  fact  that  the  solicitor's  fees  were  fixed  before 
the  sale  of  the  premises  is  no  reason  why  the  decree 
should  be  reversed  at  the  instance  of  a  defendant.  If 
in  looking  after  the  sale  and  decree  approving  it  and 
the  order  of  distribution,  the  attorney  earns  more  fees 
than  has  been  allowed  to  the  complainant  for  his  at- 
torney's fees,  it  is  complainant's  loss,  for  under  some 
circumstances  he  might  be  called  upon  by  his  attorney 
to  make  good  the  deficiency,  but  it  is  inconceivable  how 
a  defendant  could  be  prejudiced  in  the  matter. 

The  evidence  on  which  the  amount  of  the  fee  was 
fixed  tended  to  show  that  $900  was  a  reasonable  fee  for 
the  services  rendered,  and  that  it  was  the  iisual  custom- 
ary price  charged  and  paid  in  that  county  for  like  ser- 
vices where  such  fees  were  fixed  by  contract,  and  the 
court  so  found.  There  was  ample  evidence  to  warrant 
the  allowance  of  $900  for  solicitor's  fees. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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FRAf^  N.  HAYSLIP  AND  I^ILTON  H.  DAY. 
\      Partners,  Etc.,  /ppellees, 
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THE    a    &   A.    R.yR.   CO.,    Appellant. 

Appeal    from   the   Circiyl  Court  of   Logan  County. 

GRAVES,  J.  '^ 

Appellees  purchased  a  stock  of  general  merchan- 
dise located  at  Broadwell,  Illinois,  for  which  they  gave 
!j'2900.  They  conducted  a  sacrifice  sale  at  Broadwell 
for  a  short  time  and  sold  about  $1500  worth  of  these 
goods,  during  which  time  they  added  to  the  stock  goods 
to  the  value  of  $100  to  $125.  The  balance  of  the  stock 
was  loaded  into  a  car  for  shipment  to  Waverly,  Illinois. 
No  rate  was  made  on  the  shipment  either  as  a  carload 
lot  or  as  local  freight,  neither  was  it  classified  as  to 
kind  of  freight.  In  the  bill  of  lading  made  out  by  the 
agent  of  appellant  at  Broadwell  appears  a  description 
of  the  goods  shipped. 
No.  Packages.         Description  of  articles  and      Weight 


Special 

Marks 

Sub.  to  cor. 

One  car 

Gen'l  Mdse.  viz 

S. 

L.  &  C. 

Lot 

Dry  Goods 

20001bs 

Lot 

Shoes 

300 

Lot 

Grocs. 

1300 

Lot 

Show  cases 

300 

Lot 

Store   Fixtures 

4100 

Lot 

Flour 

1800 

Lot 

Paint 

2000 

Lot 

Hardware 

5870 

Lot 

Grocs. 

6600 

Lot 

Glass  Jars 

1200 

After  the  car  was  loaded  and  sealed  and  the  bill  ot 
lading  had  been  made  and  a  copy  given  to  appellee,  the 
car  was  moved  a  few  hundred  feet  on  a  side  track  but 
was  never  started  out  of  town  on  its  way  to  its  destina- 
tion.    It  was  loaded   on  May  17,  1917   and  on   May  18, 
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1917  about  ten  o'clock  in  the  forenoon  the  car  was  found 
to  be   on   fire  on  the  inside.     The  goods  were  entirely 
destroyed.     Appellees   sued  appellant    for   the   loss  and 
recovered  a  judgment  of  $2250. 

The  theory  of  appellees  is  that  appellant  had  ac- 
cepted the  goods  as  a  common  carrier  for  transporta- 
tion and  was  an  insurer  of  the  safe  dehvery  of  the  same 


at  the  named  destination  as  against  all  loss  except  that 
caused  by  the  act  of  God  or  the  public  enemy.  Ap- 
pellant does  not  deny  the  general  proposition  of  law  on 
which  appellees  rely  but  insists  that  appellees  under- 
took by  deceit  and  the  suppression  of  the  truth  to  se- 
cure the  transportation  of  the  soods  destroyed  at  a 
rate  lower  than  is  prescribed  by  law  and  the  tariffs  of 
appellant  railroad  company;  that  they  shipped  sky- 
rockets, ether,  benzine,  Roman  candles,  fire  crackers 
and  phosphorous  compounds,  turpentine  and  similar 
articles  as  and  under  the  classification  of  groceries  and 
failed  to  disclose  to  appellant  their  true  character. 

The  law  is  that  a  shipper  owes  to  a  carrier  the  ut- 
most good  faith  to  truthfully  disclose  to  the  carrier  the 
nature  and  value  of  goods  to  be  transported,  and  when 
the  shipper  fails  in  this  duty,  with  intent  to  avoid  the 
payment  of  a  freight  rate  commensurate  with  the 
character  of  the  goods  shipped,  he  cannot  recover  from 
the  carrier  for  the  goods  if  lost,  except  on  proof  of  loss 
resulting  from  negligence  on  the  part  of  the  carrier. 
Penn.  Go.  v.  Kenwood  Bridge  Co.  170  111.  645  648.  C.  & 
A.  R.  R.  Co.  V.  Shea  66  111.  471.  Section  39  of  Chapter 
Ilia  R.  S.  commonly  known  as  the  Public  Utilities  act 
makes  it  unlawful  for  any 
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person  to  obtain  or  seek  to 
obtain  any  service  etc.  at  less  than  the  rate  or  charge 
then  established  and  in  force,  and  section  77  of  the 
same  act  provides  a  severe  penalty  for  a  violation  of  the 
provisions  of  the  act. 

The  record  sufficiently  discloses  that  there  was  in 
the  stock  of  goods  as  purchased  by  appellees  all  of  the 
combustible  and  inflammable  articles  mentioned  and 
some  besides,  including  gunpowder,  and  that  in  the  list 
given  or  statement  made  by  appellees  to  the  agent  of 
the  goods  loaded  none  of  such  articles  were  enumerat- 
ed. There  is  also  unquestioned  proof  that  some  of 
such  articles  were  in  fact  loaded  into  the  car.  It  is  a 
matter  of  common  knowledge  and  the  proof  tends  to 
show,  that  the  freight  rate  on  goods  of  that  character 
is  higher  than  on  less  inflammable  articles.  The  law 
does  not  distinguish  between  large  and  small  shipments 
in  its  prohibition  against  securing  or  attempting  to  se- 
cure discriminating  rates  or  service.  Nor  is  it  material 
whether  the  discrimination  is  secured  or  only  attempted, 
the  offense  is  complete  in  either  case.  What  the  evi- 
dence on  another  trial  may  show  as  to  what  goods  were 


actually  loaded  in  the  car  is  only  conjecture,  but  there  is 
enough  in  this  record  to  strongly  tend  to  sliow  a  viola- 
tion of  the  Public  Utilities  Act,  and  a  failure  on  the 
part  of  appellees  to  truthfully  and  fairly  disclose  to  ap- 
pellant the  character  of  the  goods  loaded  in  the  car  for 
shipment.  Many  exceptions  are  taken  to  the  rulings 
of  the  court  on  the  admission  of  evidence.  To  notice 
each  point   made   is  impossible     if   this     opinion     is  to 
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be  kept  in  length  within  the  limits  of  reason.  A  few 
only  of  these  instances  will  be  noticed.  One  of  appell- 
ees, Frank  N.  Hayslip,  when  on  the  stand  was  allowed 
to  express  his  judgment  as  to  tihe  fair  cash  market  val- 
ue of  the  stock  of  groceries,  the  stock  of  dry  goods,  the 
stock  of  boots  and  shoes,  and  the  stock  of  paints  and 
oils  that  was  loaded  into  the  car,  without  laying  any 
foundation  for  such  testimony  by  showing  that  he  knew 
what  these  seperate  stocks  of  goods  consisted  of  or  in 
what  condition  the  same  were  in  or  what  the  fair  cash 
market  value  of  the  same  was.  That  was  error.  No 
witness  should  have  been  allowed  to  express  an  opinion 
until  he  had  shown  that  he  knew  what  he  was  testify 
ing  about.  A  like  objection  was  made  to  the  testimony 
of  the  witness  Eisminger.  He  showed  more  knowledge 
as  to  the  quantity,  kind  and  value  of  the  goods  than  did 
Hayslip,  yet  in  some  instances  his  opinions  v/ere  worth- 
less for  lack  of  proper  foundation.  Appellant  offered 
to  prove  it  had  at  its  office  in  Broadwell  printed  rules 
and  regulations  for  the  government  of  its  agents  in  re- 
gard to  the  acceptance  of  freight  for  shipment,  that 
contained  explosives  and  dangerous  articles,  but  upon 
objection  the  evidence  was  excluded.  The  evidence  was 
competent  on  appellant's  theory  of  the  case  that  know- 
ledge of  the  contents  of  the  car  would  have  caused  the 
servants  of  the  road  to  so  handle  and  care  for  the  same 
as  to  have  avoided  its  desltruction  by  fire.  Appellant 
was  prohibited  from  showing  that  at  least  part  of  the 
paint  destroyed  was  old,  dried  up  and  valueless.  The 
testimony  was     proper     on  the     measure     of  damage 
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and  should  have  been  admitted.  For  the  purpose  of 
showing  that  the  fire  that  destroyed  the  goods  was  the 
result  of  spontaneous  combustion  appellant  offered  to 
prove  by  competent  witnesses  what  cause  will  produce 
spontaneous  combustion  in  goods  contained  In  closed 
cars  and  how  long  it  would  take  to  result.  Under  som.e 
phrases  of  the  case  it  was  important  to  know  whether 


the  fire  resulted  from  the  negligence  of  appellant's  ser- 
vants or  other  causes.  This  evidence  should  have  been 
admitted  on  that  issue.  It  was  refused.  This  was  er- 
]'or.  In  the  argument  of  the  case  to  the  jury  the  at- 
torney for  appellee  made  inflammatory  and  improper 
remarks  that  tended  to  prejudice  the  jury.  We  doubt 
if  these  remarks  were  such  as  in  themselves  would 
cause  the  reversal  of  the  judgment,  but  they  certainly 
should  not  have  been  made  and  a  repetition  of  like  re- 
marks should  be  avoided  in  the  next  trial. 

Appellant  presented  to  the  court  and  asked  the 
court  to  give  twenty-two  instructions.  Of  these  the 
court  gave  five  and  refused  to  give  seventeen.  It  was 
not  error  to  refuse  these  instructions.  The  substance 
of  all  the  correct  propositions  found  in  the  refused  in- 
structions are  contained  in  the  instructions  given. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  is  remanded  to  that  Court. 

Reversed  and   Remanded. 
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CHARLES  W.  BINNS,  flT  ALS,  Appellant. 
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HPNRY  JUHL,  Hf  ALS.,  Appellees. 
Appeal  frpm  Circuit^ourt  of  Logan  County. 
Opinion  by  WAG"GONf!R.  J. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
of  Logan  County  refushing  to  admit  to  probate  the  will 
of  Louis  Kutzbach,  deceased,  and  rendering  judgment 
against  the  estate  of  said  decedent  for  cost  to  be  paid 
in  due  course  of  administration. 

The  will  was  duly  presented  to  the  County  Court  of 
yaid  county,  where  probate  was  denied,  and  an  appeal 
taken  by  the  petitioners  to  the  Circuit  Court. 

The  probating  of  a  will  is  a  statutory  proceeding. 
If  the  requirements  of  the  statute,  in  that  regard,  are 
complied  with,  the  court  should  admit  a  will  to  record — 
otherwise  not. 

The  statute  provides  that  "all  wills  ''  *  *  shall 
be  reduced  to  writing,  and  signed  by  the  testator  „*  *  * 
and  attested  in  the  presence  of  the  testator,  *  *  *  by 
two  or  more  credible  witnesses,  two  of  whom  shall  de- 
clare on  oath  or  affirmation  , 
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before  the  county  court 
of  the  proper  county,  that  they  were  present  and  saw 
the  testator  *  *  *  sign  said  will,  *  *  *  in  their 
presence,  ••'  *  *  and  that  they  believed  the  testator 
'■  *  to  be  of  sound  mind  and  memory  at  the  time  of 
signing  *  *  *  the  same,  shall  be  sufficient  proof  of 
the  execution  of  said  will,  *  *  *  to  admit  the  same 
to  record:  Provided,  that  no  proof  of  fraud,  compulsion 
or  other  improper  conduct  be  exhibited,  which  in  the 
opinion  of  said  county  court,  shall  be  deemed  sufficient 
to  invalidate  or  destroy  the  same.  (Hurd's  Statute  1917 
Chapter  148,  Section  2). 

There  is  no  evidence  of  fraud,  coraplusion  or  other 
improper  conduct  in  this  case,  leaving  for  consideration 
the  question  of  whether  the  provisions  of  the  statute, 
above  quoted,  have  been  complied  with  in  order  to  de- 
termine the  right  to  have  said  will  admitted  to  record. 

Harry  Koester,  a  subscribing  witness,  testified  in 
substance  that  he  was  a  farmer;  that  he  lived  one  half 
a  mile  from  the  testator  for  six  years  prior  to  his  death, 
and  during  that  time  saw  him  about  every    other  day. 


•*i«  ,frt£: 


'u  oi    t'tUut-  ni  rfjiw 


talked  with  him  and  they  exchanged  farm  work;  that 
lie  was  called  to  the  home  of  Louis  Kutzbach  to  be  a  wit- 
ness to  his  will,  and  on  his  arrival  there  found  Herman 
Buse,  Louis  Kutzbach,  Deitrich  Korfhage  and  J.  E. 
Seary;  that  J.  E.  Seary  wrote  the  will,  read  it  over  to 
Louis  Kutzbach,  who  said  it  was  all  right  -the  way  he 
wanted 
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it,  and  then  signed  the  will  by  mark,  the 
name  Louis  Kutzbach  having  been  written  by  J.  E. 
Seary;  that  the  will  was  signed  by  me  (Harry  Koestcr) 
and  Herman  Buse  as  witnesses  in  the  presence  of  each 
other  and  in  the  presence  of  Louis  Kutzbach;  and  that 
from  his  observations,  acquaintance  and  knowledge  of 
the  man  this  witness  believed  Louis  Kutzbach  to  be  of 
sound  mind  and  memory  at  the  time  he  signed  the  will. 

Herman  Buse,  the  other  subscribing  witness,  testi- 
fied in  substance  that  he  knew  Louis  Kutzbach  in  his 
lifetime,  lived  about  three  quarters  of  a  mile  from  him 
for  about  twenty-five  years;  that  he  came  in  contact 
with  Louis  Kutzbach  every  once  in  a  while  the  way 
neighbors  come  in;  that  we  helped  each  other  through 
threshing,  corn  shelling  and  exchanged  work;  that  we 
helped  each  other  last  summer  threshing;  there  was  pre- 
sent in  the  room  when  the  will  was  executed  Harry  Koes- 
ter,  Deitrich  Korfhage,  J.  E.  Seary,  Louis  Kutzbach  and 
myself;  that  at  the  time  Louis  Kutzbach  made  what  pur- 
ports to  b'3  his  will  I  believed  him  to  be  of  sound  mind 
and  memory;  the  words  Herman  Buse,  on  the  will,  is  my 
signature,  and  the  signature  just  above  it  is  that  of  Harry 
Koester;  Louis  Kutzbach  signed  the  will  by  mark  when 
I  was  standing  right  on  his  bedside,  and  Harry  Koester 
was  standing  right  beside  me;  the  will  was  written  by  J. 
E  Seary;  I  saw  Harry  Koester  sign  his  name  and  expect 
he  saw  me  sign  my  name;  I  signed  the  will  on  a  Httle 
table  two  or  three  feet  from 
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the  bed  on  which  Louis 
Kutzbach  was  resting  with  nothing  between  us. 

Dr.  W.  C.  Payne,  who  lived  at  New  Holland,  a  village 
five  miles  from  the  home  of  the  decedent,  had  some  ac- 
quaintance with  Louis  Kutzbach  prior  to  his  last  illness 
and  visited  him  seven  times  during  the  three  days  im- 
mediately prior  to  his  death.  The  will  was  made  about 
noon  on  Tuesday,  November  13,  1917.  Dr.  Payne  visite.t 
Louis  Kutzbach  between  ten  and  eleven  o'clock  in  the 
morning  and  again  about  nine  o'clock  in  the  evening  of 


■Jlil 


this  day,  and  gives  as  his  opinion  and  judgment  that  the 
testator  was  of  sound  mind  on  the  occasions  of  these 
visits. 
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Rev.  M.  H.  A.  Guemmer  testified  that  he  was  a  min- 
ister of  tlie  EvangeHcal  Lutheran  Church  at  New  Hol- 
land; that  he  knew  Louis  Kutzbach  for  years  before  his 
death,  but  did  not  see  him  very  often  up  to  July  1917; 
that  witness  got  "acquainted  with  him  good  last  July 
during  the  sickness  of  his  father;"  talked  with  Louis  dur- 
ing his  father's  illness;  after  July  saw  him  maybe  once  a 
month;  was  at  Louis  Kutzbach's  house  on  Sunday,  Mon- 
day and  Tuesday  prior  to  his  death; 
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did  not  talk  much 
with  him  on  Sunday,  but  on  Monday  had  a  long  talk  with 
him;  was  there  maybe  an  hour  and  a  half;  had  a  long 
talk  with  him  on  Tuesday  afternoon  at  the  time  Dr. 
Butler  was  there;  talked  most  about  spiritual  things, 
administered  comfort  to  him  and  gave  him  communion, 
and  that  on  Tuesday  morning  witness  considered  Louis 
Kutzbach  a  man  of  sound  mind — always  considered  him 
a  man  of  sound  mind  and  a  man  of  ordinary  intelligence. 

J.  E.  Seary  testified  that  he  went  to  the  home  of 
Louis  Kutzbach  on  the  occasion  of  drafting  the  will;  that 
he  wrote  all  the  will  except  the  signature  of  the  witness- 
es and  the  printed  part;  that  he  read  the  will  to  Louis 
Kutzbach  in  the  presence  of  Korfhage,  Koester  and  Buse; 
jisked  Louis  Kutzbach  if  that  was  the  way  he  wanted  it, 
and  he  said  yes;  I  signed  the  will  as  a  witness  to  his  sig- 
nature and  the  other  witnesses  signed  it  in  the  same 
room  by  the  bed  on  a  little  table. 

To  justify  an  order  admitting  a  will  to  probate,  un- 
der the  statute  above  quoted,  it  was  only  necessary  that 
the  particular  facts  therein  specified  be  established. 
These  facts  relate  solely  to  the  execution  of  the  will 
(without  fraud,  compulsion  or  other  improper  conduct,) 
in  the  presence  of  two  or  more  witnesses,  and  the  proof 
of  such  due  execution  by  the  oath  or  affirmation  of  two 
or  more  attesting 
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witnesses  that  they  believed  the  test- 
ator to  be  of  sound  mind  and  memory  at  the  time  of  the 
execution   thereof.     (Claussenius  v.  Claussenius,  179  111- 
545  (551);  In  re  Will  of  Ingalls,  148  111.  287  (294-5). 

In  re  Mary  A.  Kohley,  deceased,  200  111.  189,  the  Sup- 
reme Court,  having  under  consideration  the  proof  neces- 


sary  in  order  that  a  will  be  admitted  to  probate,  say  that 
"to  entitle  a  will  to  be  admitted  to  probate  four  things 
must  be  proved:  The  will  must  be  in  writing  and  signed 
by  the  testlator,  or  in  his  presence  by  some  one  under  his 
direction;  it  must  be  attested  by  two  or  more  credible 
witnesses;  two  witnesses  must  prove  that  they  saw  the 
testator  sign  the  will  in  their  presence  or  that  he  acknow- 
ledged the  same  to  be  his  act  and  deed;  they  must  swear 
that  they  believe  the  testator  to  be  of  sound  mind  and 
memory  at  the  time  of  acknowledging  the  same." 

The  proof  of  the  execution  of  the  will  in  this  case 
complies  with  the  requirements  of  the  statute  and  the 
holdings  of  the  Supreme  Court,  and  was  suflicient  to  ad- 
mit the  same  to  record.  The  Circuit  Court  erred  in  not 
admitting  it,  and  for  that  error  the  judgment  will  be  re- 
versed and  the  cause  remanded  with  directions  to  admit 
the  will  to  record. 

Reversed  and   Remanded  with   directions. 
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GEN.  nV  6891.  APRIL  TERM  A.  1^1918  AG.  N0.41. 
\     MABEL  WRIGHT,  A^/t>ellee. 


\         -/     212  I. A.  673 

\)YER   WRIGHT,   Appe'lant. 


Appeal  fromXjhe  Circuit  Cj'Grt  of  Morgan  County. 
Opinion  by  WAGGOJlJER^ 

The  appellee,  Mabel  Wright,  filed  a  bill  for  divorce 
in  the  Circuit  Court  of  Morgan  County  against  Oyer 
Wright,  the  appellant,  charging  him  with  having  com- 
mitted adultry  with  one  Faye  Roberts,  and  asking  that 
the  marriage  between  appellee  and  appellant  be  dissolv- 
ed; that  appellee  have  the  care  and  custody  of  their  one 
child  and  be  decreed  alimony.  To  such  bill  appellant 
filed  an  answer  denying  each  allegation  in  reference  to 
such  charge.  The  case  was  tried  by  a  jury,  which  re- 
turned a  verdict  finding  that  appellant  had  been  guilty 
of  adultry  as  charged  in  the  bill  of  complaint.  The 
court  entered  a  decree  granting  a  divorce,  giving  ap- 
pellee the  care  and  custody  of  the  child,  from  which  de- 
cree the  appellant  prosecutes  this  appeal. 

The  controlling  question    of  fact  presented  for  de- 
termination is,  did   the   appellant  commit  adultry  with 
Faye  Roberts  on  the  evening 
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of  November  9,  1916,  in 
the  home  of  Fred  Patterson,  a  druggist,  in  the  Village 
of  Franklin,  Illinois,  at  a  time  when  Patterson  and  his 
wife  were  at  the  drug  store.  The  parties  to  this  cause, 
together  with  their  daughter,  lived  in  Franklin  not  fai' 
from  the  Patterson  home  and  store. 

Appellee,  in  brief,  testified  that  she  and  her  hus- 
band had  trouble  over  Faye  Roberts;  that  they  separat- 
ed on  her  account  and  lived  apart  two  weeks,  when  she 
returned  to  her  husband  on  account  of  their  child;  that 
she  remonstrated  with  her  husband  on  account  of  the 
attention  he  paid  to  Faye  Roberts,  the  time  spent  in  her 
company  and  of  his  conduct  when  with  her;  that  her 
remonstrances  were  unheeded  by  her  husband,  who  an- 
nounced his  intention  to  be  with  Faye  Roberts  when- 
ever he  pleased;  that  he  was  with  her  every  evening 
during  the  summer;  that  he  was  guilty  of  undue  fami- 
liarity with  her  when  they,  together  with  other  people 
of  the  village,  were  bathing  in  a  nearby  resers^oir;  that 
on  the  evening  of  November  9,  1916,  she  watched  h&r 
husband,  sav/    him     speak     to  Faye    Roberts,  who  was 


standing  on  the  street  in  front  of  Patterson's  druu:  store, 
directly  opposite  Patterson's  home;  that  in  a  few  min- 
utes Faye  Roberts  went  across  the  street  and  on  to 
Patterson's  porch;  that  appellant  went  around  the 
back  way  through  an  alley  and  into  Patterson's  home. 
After  fifteen  or 
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twenty  minutes  appellant  came  out 
of  the  house,  and  as  he  went  through  a  gap  into  the  al- 
ley appellee  grabbed  him  and  said,  "I  have  caught  you 
at  last;"  that  appellant  jerked  away  and  ran;  that  ap- 
pellee went  immediately  to  the  store  of  the  husband  of 
T'aye  Roberts  and  told  him  what  had  occurred  in  the 
presence  of  his  wife,  who  at  the  time  was  pale  and  ner- 
vous; that  appellant  did  not  return  to  their  home  until 
the  next  week,  when  he  came,  got  his  clothes,  and  went 
away.  Appellee  is  corroborated  by  other  witnesses 
and  by  facts  and  circumstances  shown  on  the  trial. 

Appellant's  testimony,  for  the  most  part,  is  direct- 
ly opposed  to  that  of  his  wife.  He  and  Faye  Roberts 
each  deny  the  charge  of  adultry.  Appellant  says  he 
was  not  in  the  Patterson  house  on  the  evening  mention- 
ed. Faye  Roberts  admits  she  went  to  Patterson's  house 
that  evening  about  the  time  in  question,  says  she  went 
to  the  toilet,  but  the  evidence  shows  there  is  no  toilet 
in  the  house. 

A  number  of  witnesses,  who  were  at  the  reservoir 
at  times  when  appellant  and  Faye  Roberts  were  there, 
say  they  saw  no  acts  of  impropriety  between  them. 
Witnesses,  called  by  appellant,  who  saw  Faye  Roberts 
at  the  store  of  her  husband,  at  the  time  mentioned  by 
the  appellee,  deny  that  she  (Faye  Roberts)  was  pale  oi- 
nervous,  and  say  they  saw  nothing  unusual  about  her 
appearance.  Appellant  claims 
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he  was  in  and  around 
some  of  the  places  of  business  and  on  the  streets  in  the 
village  up  to  the  time  his  wife  went  to  Roberts'  store, 
and  in  this  is  corroborated  by  various  witnesses  called 
for  that  pui-pose. 

The  evidence  was  conflicting.  Either  appellee  and 
at  least  three  witnesses  called  by  her,  or  appellant  and 
Faye  Roberts  knowingly  and  wilfully  testified  falsely. 
The  credibility  of  the  witnesses  and  the  weight  of  the 
testimony  were  questions  for  determination  by  the  jury. 
The  jury  saw  the  witnesses  and  observed  their  manner 
while  testifying,  and  we)-e  better     able     to    determine 


\vhich  were  the  more  worthy  of  belief  than  an  appellate 
court.  The  trial  judge  saw  and  heard  the  witnesses  and 
approved  of  the  verdict  of  the  jury.  In  that  state  of  a 
record  this  court  will  not  disturb  the  verdict  unless  it 
is  manifestly  against  the  weight  of  the  evidence,  which 
is  not  the  case  here.  Healea  v.  Keenan,  244  111.  484,  at 
488;  French  v.  French,  215  111.  470,  at  473. 

A  verdict  will  not  be  disturbed  as  bein^  unsupport- 
ed by  the  evidence  unless  it  is  against  the  manifest 
weight  of  the  evidence.  Hindle  v.  City  of  Joliet,  200 
111.  160. 

It  is  urged  that  the  court  erred  in  giving  appellee's 
first   and   second  instructions.     By   the   first  instruction 
the  jury  were  told  "that  adultry  may  be  proven  by  cir- 
cumstantial evidence,  and  if  the 
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evidence     *     *     * 

and  inference  arising  from  the  acts  of  the  parties 
*  *  *  produces  in  your  mind  a  presumption  of  co- 
habitation and  unlawful  intimacy,  between  the  defend- 
ant and  Faye  Roberts  *  *  *  then  such  evidence 
would  establish  the  charge  of  adultry;"  and,  by  the 
second  instruction,  were  further  told  that  "the  law  is 
that  the  act  of  adultry  would  be  proved  by  circum- 
stances which  raise  the  presumption  of  cohabitation 
and  unlawful  intimacy."  Each  of  these  instructions 
are  correct  statements  of  the  law  in  cases  where  there 
is  evidence  of  cohabitation  and  unlawful  intimacy. 
(Stiles  V.  Stiles  167  111.  576,  at  604.)  The  only  evidence 
in  this  case  was  with  reference  to  the  charge  of  a  single 
act  of  adultry  with  no  pretense  of  cohabitation.  Nei- 
ther of  these  instructions  should  have  been  given  for 
the  reason  that  they  were  not  applicable  to  the  facts, 
but  we  do  not  regard  it  our  duty  to  reverse  the  decree 
in  this  case  on  account  of  these  two  instructions,  in  view 
of  the  fact  that  the  jury  were  correctly  instructed  in 
regard  to  the  proof  that  must  be  made  in  order  to  es- 
tablish the  charge  of  adultry  by  seven  other  instruct- 
ions given  on  taht  subject. 

The  remarks  made  by  counsel  for  appellee  when 
addressing  the  jury  were  improper.  No  objection  was 
inti'eposed  to  any  remark,  except  one,  and  the  court  ad- 
monished counsel  for  making  it.  A  party  litigant  can 
only  complain  where  he  has  objected,   and   obtained  a 

ruling. 
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or  if  the  court  refuses  to   act.     City  of  Salem  v. 

Webster,  192  111.  369,  at  376. 

In  conclusion,  we  think  the  decree  should  be  sus- 
tained, and  affirm  it. 

Affirmed. 
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GEN.  no:  6894.  APRIL  TERM  A.  D.  191^  AG.  NO.  44. 

JAMES   A.  McADAMS,   Ai^elle^  1/wT.^,      OTO 

/ 

CHICAGO  ai\d  ALTON    RAIl/oAD  COMPANY. 
\         Appellant 

Appeal  from  the  '<]ircuit  Cou/t  of  Sangamon  County. 

Opinion  by  WAGGONER^J, 

The  appellee,  James  A.  McAdams,  brought  an  action 
on  the  case  to  recover  damages  for  personal  injuries  re- 
ceived October  2nd,  1916,  in  a  collision  between  an  auto- 
mobile he  was  driving  and  a  switch  engine,  with  two 
cars,  upon  the  track  of  appellant  at  Auburn,  Illinois. 

The  declaration  contained  one  count  charging  that 
defendant  was  a  railway  company  with  a  line  passing 
through  Auburn  and  across  a  public  highway  in  that 
city,  and  was  operating  a  switch  engine  on  its  tracks; 
that  plaintiff  was  driving  an  automobile  on  the  highway 
and  attempted  to  cross  defendant's  tracks  at  such  cross- 
ing; that  defendant  carelessly  and  neghgently  operated 
said  switch  engine  and  cars  at  a  high  and  dangerous  rate 
of  speed,  wholly  failed  and  neglected  to  give  some  warn- 
ing on  approaching  said  highway  crossing,  and  while 
plaintiff  was  atempting  to  cross  the  tracks  in  an  auto- 
mobile, the  switch  engine  and  cars  were  carelessly  and 
negligently 
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run  against  the  automobile  and  plaintiff 
was  injured.  A  plea  of  general  issue  was  filed,  and  the 
case  was  tried  with  a  jury,  which  returned  a  verdict  of 
$3000.00  for  the  plaintiff.  A  motion  for  a  new  trial  was 
overruled.  Judgment  was  rendered  on  the  verdict,  and 
defendant  appealed. 

The  evidence  shows  that  the  tracks  of  appellant 
run  throurrh  Auburn  in  a  northeasterly  and  southwester- 
ly direction,  but  nearer  to  the  north  than  the  east. 
P'ourth  Street  in  Auburn  runs  north  and  south  on  the 
west  side  of  the  tracks.  VanBuren  Street  runs  east  and 
west  intersecting  Fourth  Street  and  crossing  the  tracks. 
•  From  the  intersection  of  Fourth  and  VanBuren  Streets 
it  is  about  one-half  a  block  east  to  the  tracks.  On  the 
south  side  of  VanBuren  Street,  east  of  and  adjoining  the 
tracks,  are  stockyards.  On  the  north  side  ot  VanBuren 
Street,  west  of  and  adjoining  the  railroad  right  of  way, 
is  a  shed,  between  which  shed  and  the  corner  of  Fourth 
Street  is  a  fence  covered  with  vines.     On  the  west  edge 


i^ 


of   the  right  of  way  is  a  dismounted  boxcar  used  as  a 
tool  shed. 

The  appellee,  with  William  Smith,  sitting  in  the 
front  seat  of  the  automobile,  and  John  Pool  in  the  back 
seat,  were  going  from  Springfield  to  the  home  of  Pool's 
father  south  from  Auburn  on  a  hunting  trip.  The  auto- 
mobile was  a  four  passenger,  four-cylinder  model  of  19]  2 
or  1913,  weighing  about  live  thousand  pounds,  borrowed 
by  appellee 
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from  Mrs.  .Jennie  Meeker,  driven  by  him 
a  good  deal  and  with  which  he  was  thoroughly  familiar, 
lie  had  driven  it  practically  all  the  day  before.  The 
brakes,  clutch  and  car  were  in  good  condition.  Dr.  Con- 
lin  was  going  on  the  hunting  trip,  and  was  in  a  car  im- 
mediately behind  the  car  driven  by  appellee.  At  the 
crossing  in  question  are  located  four  tracks.  The  en- 
gine, with  two  boxcars,  was  backing  from  the  north  on 
the  second  track  from  where  appellee  approached  the 
crossing  from  the  west.  Appellee  had  come  south  on 
Fourth  Street,  and  at  its  intersection  with  VanBuren 
Street  turned  east.  It  was  one-half  a  block  from  this 
corner  to  the  railroad  crossing,  and  as  they  turned  Pool 
told  appellee  there  was  a  train  due  from  the  south.  Ap- 
pellee testified  that  he  was  driving  six  or  eight  miles  an 
hour  as  they  approached  the  railroad  crossing;  he  looked 
as  far  north  as  he  could  see,  which  was  not  far  on  ac- 
count of  the  obstruction;  that  his  hearing  was  good: 
that  he  heard  no  signals;  that  he  looked  south  for  the 
train  Pool  had  said  was  due;  that  just  about  the  time 
they  reached  the  first  rail  of  the  first  track  he  looked 
back  to  the  north,  saw  the  engine  with  two  boxcars 
backing  on  the  second  track;  that  he  heard  no  warning 
being  sounded;  that  the  train  was  then  about  two  Cu,rs 
length  north  of  him,  and  was  approaching  very  rapidly; 
that  a.  brakeman  was  in  the  stirrup  on  the  southeast 
corner  of  the  boxcar;  that  he  did  not  see  the  brakeman 
give  any  signals,  but  did  see   him  drop    off;     that     his 
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(appellee's)  first  impression  was  that  he  could  not  get 
across  the  tracks,  so  he  at  once  threw  out  the  clutch, 
applied  the  foot-brake,  grabbed  for  the  emergency 
brake,  but  the  automobile  did  not  stop  before  .getting 
on  the  track:  that  the  boxcar  struck  the  automobile, 
rolled  and  dragged  it  south  about  one  hundred  feet. 
Appellee  testified  that  he  was  pinned  under  the  wreck, 
but  was  not  unconscious;  that  he  hear  a  man  come  by  and 


say,  "Start  her  up,  they  are  both  dead;"  that  the  train 
was  then  backed  from  six  to  ten  feet,  dra-^ging  the 
wreck,  rolled  th.em  over,  and  pinned  him  down  tighter 
than  ever  on  his  face.  William  Smith  was  killed.  Dr. 
Conlin  testified  that  John  Pool  sufl'ered  from  aphasia  as 
a  result  of  the  accident,  and  had  no  recollection  of  what 
occurred.  Appellee  had  both  legs  broken  at  the  ankles, 
three  libs  broken,  received  an  injury  to  his  left  kidney, 
and  his  face  was  lacerated.  He  was  in  a  hospital  six 
weeks  and  unable  to  woik  for  more  than  three  months. 
He  is  twenty-eight  years  old,  employed  in  the  postoffice 
at  Springfield,  Illinois,  at  a  salary  of  $1100.00  a  year. 
His  hospital  and   doctor  bills  amounted  to  S393.25. 

Valerin  Semkus  testified  that  he  was  near  the  cross- 
ing a  block  north  from  the  place  of  the  accident,  and 
saw  the  engine  when  it  was  within  one  hundred  feet  of 
the  automobile;  that  the  train  was  going  from  twenty 
to  twenty-five  miles  an  hour;  no  whistle  was  sounded 
and  no  bell  was  ringing.     Dr.  Conlin,  following  in  a  car 

just  behind 
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appellee,,  testified  appellee  was  driving  from, 
eight  to  ten  miles  an  hour  when  approaching  the  cross- 
ing; that  the  train  was  going  twenty  or  twenty-five  miles 
an  hour,  and  that  he  heard  no  whistle  or  bell.  Joseph 
Snyder  testified  that  he  was  on  Fourth  Street  one-half 
a  block  west  and  one  block  north  from  the  place  of  the 
accident;  that  the  train  passed  him  going  south  and  he 
heard  no  bell  or  whistle.  Daniel  Murphy,  who  was 
waiting  for  a  train  at  the  depot  four  blocks  north  from 
The  place  of  the  accident,  testifi.ed  that  he  saw  the  en- 
gine and  two  cai-s  pass  the  depot  going  south  and  rui,- 
ning  twelve  or  fifteen  miles  an  hour. 

Appellant  called  the  conductor,  engineer,  fireman 
and  two  brakemen,  who  were  operating  the  train,  each 
of  whom  testified  that  the  train  was  running  from  eight 
to  ten  miles  an  hour  and  that  the  bell  was  ringing. 
Nine  other  witnesses,  called  by  appellant,  also  testified 
that  the  bell  was  ringing,  and  two  others  that  the  train 
was  running  slow.  L.  C.  Stade,  Safety  Appliance  In- 
spector for  Illinois,  testified  that  from  a  point  in  Van- 
Buren  Street  twenty-five  feet  west  from  the  tracks  in 
question,  a  person  can  see  by  the  southeast  corner  of  the 
dismounted  boxcar  for  a  distance  of  amout  one  block 
north  or  from  two  hundred  and  seventy-five  to  three 
hundred  feet;  that  at  a  point  twenty-three  feet  west 
from  the  track  in  question,  a  person  can  see  uo  the 
track  beyond  the  depot  a  quarter  of  a  mile. 
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The  brakenian,  who  was  on  the  end  of  the  boxcar, 
testified  that  when  he  saw  the  antomobile  it  was  forty 
or  forty-five  feet  north  from  the  crossing;  that  he  drop- 
ped off  the  car  and  gave  the  engineer  a  stop  signal;  that 
the  train  was  going  eight  or  ten  miles  an  hour;  that  the 
bell  was  ringing,  and  that  the  automobile  was  moving 
kind  of  fast. 

Appellant  contends,  (1)  that  there  was  no  evidence 
of  due  care  on  the  part  of  appellee,  or  of  negligence  on 
appellant's  part:  (2)  that  the  overwhelming  weight  of 
the  eivdence  is  that  there  was  neither  negligence  on  the 
part  of  appellant,  nor  due  care  on  appellee's  part;  (3) 
that  certain  instructions,  given  for  appellee,  were  erron- 
eous, and,  (4)  that  an  instruction,  asked  by  appellant 
and  refused,  should  have  been  given. 

Whether  there  was  any  evidence  fairly  tending  to 
estabhsh  due  care  on  the  part  of  appellee  and  negli- 
gence on  the  part  of  appellant  is  a  question  of  law. 
Voight  v.  Anglo-American  Provision  Co.  202  111.  462 
(465) ;  Reiter  v.  Standard  Scale  Co.  237  111.  374  (380) ; 
Variety  Manufacturing  Co.  v.  Landaker,  227  111.  22  (24- 
5). 

Ordinarily  the  questions  of  negligence  and  contri- 
b;itory  negligence  are  questions  of  fact,  and  only  become 
questions  of  law  when  from  the  undisputed  facts  rea- 
sonable men  must  arrive  at  the  same  conclusion.  Ward 
V.  C.  and   N.  W.  Ry.  Co.  165     111.     462      (464);     Cicero 
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St.  Ry.  Co.  V.  Gemmill,  209  111.  638  (641) ;  Cicero  St.  Ry. 
Co.  V.  Meixner,  160  111.  320    (321-2);  Wabash  Ry.  Co.  v. 
Brown,  152  111.  484  (488). 

Appellant's  contentions  amount  to  this,  that  because 
appellee  when  at  a  point  twenty-five  feet  west  from  the 
place  of  the  collision,  could  have  seen  up  the  track  two 
hundred  and  seventy-five  or  three  hundred  feet,  that  he 
should  have  seen  the  approaching  train,  and  a  failure 
so  to  do  was  negligence  on  his  part.  Appellee  was  not, 
under  all  circumstances,  required  to  stop,  look  and  listen, 
and  a  failure  so  to  do  was  not  of  itself  contributory  neg- 
ligence. He  was  required  to  use  such  care  as  a  person 
of  ordinary  prudence  would  exercise  under  like  circum- 
stances, and  it  is  usually  for  the  jury  to  determine,  in 
view  of  all  the  surrounding  circumstances,  whether  fail- 
ure to  look  and  listen  constitutes  negligence  or  lack  of 
due  care.  Winn  v.  C.  C.  C.  and  St.  L.  Ry.  Co.,  239  111. 
132  (139.)  We  cannot  say  that,  under  the  circumstan- 
ces disclosed  by  the  record    in  this  case,     there  was  no 


evidence    fairly   tending  to  establish  due  care. 

The  testimony  in  reference  to  the  rate  of  speed  of 
the  train  was  conflicting,  and  the  rate  of  speed  and 
whether  or  not  it  was  negligence  were  questions  of  fact 
for  the  jury  to  determine.  E.  J.  &  E.  Ry.  Co.  v.  Ray- 
mond, 148  111.  241  (249.)  Whether  or  not  the  bell  was 
ringing  and  whether  a  failure  to  ring  it  was  negligence 
were  also  questions  of  fact  for  t/he  jury.  Galena  and 
Chicago  Union  R.  R.  Co. 
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V.  Dill,  22  111.  265  (271-2.) 
From  the  facts  proven  it  would  be  idle  to  argue  that 
there  is  no  evidence  in  the  record  fairly  tending  to  es- 
tablish due  care  by  the  appellee  and  negligence  by  the 
appellant.  There  was  no  error  in  refusing  to  direct  a 
verdict  for  the  defendant. 

Whether  the  verdict  is  clearly  and  manifestly 
against  the  weight  of  the  evidence  is  a  question  of  fact. 
Voight  V.  Anglo-American  Prov.  Co.  202  111.  464  (465;) 
I.  C.  R.  R.  Co.  V.  Smith,  208  111.  608  (620.)  This  court 
will  not  disturb  a  verdict  of  a  jury  unless  such  verdict 
is  clearly  and  manifestly  against  the  weight  of  the  evi- 
dence. Chicago  City  Ry.  Co.  v.  McClain,  211,  111.  589 
(596;)  Utter  v.  Merkle-Wiley  Broom  Co.,  158  111.  App. 
182  (184.)  When  the  evidence  is  conflicting  it  is  prop- 
erly left  to  the  consideration  of  the  jury,  and  in  such  a 
case  we  will  not  disturb  the  verdict,  unless  we  can  see 
that  it  is  manifestly  against  the  clear  weight  of  the  evi- 
dence. T.  W.  and  W.  Ry.  Co.  v.  Harmon,  47  111.  298 
(303);  St.  L.,  J.  and  C.  R.  R.  Co.  v.  Terhune,  50  111.  151 
(152-3).  A  verdict  based  on  conflicting  evidence  and 
approved  by  the  trial  court  is  not  to  be  lightly  disturb- 
ed. City  of  Pana  v.  Baldwin,  265  111.  119  (122;)  Comp- 
her  v.  Browning,  219  111.  429  (451.)  The  evidence  on 
the  question  of  negligence  and  contributory  negligence 
was  conflicting,  and  we  cannot  say  the  verdict  was 
clearly  and  manifestly  against  the  weight  of  it. 
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By  appellee's  first  instruction  the  jury  were  told 
that  if  they  believed,  from  the  greater  weight  of  the 
evidence,  that  plaintifl"  had  proven  "the  material  allega- 
tions of  his  declaration,"  they  should  find  defendant 
guilty.  This  instruction  was  erroneous.  Devine  v. 
Chicago  City  Ry.  Co.,  262  111.  484  (491.)  But,  as  appel- 
lant concedes,  it  is  hardly  reversible  error.  The  ir.- 
struction  should  be  treated  as  a  series.  Defects  in  in- 
structions given  on  behalf  of  the  plaintiff  may  be  cured 


by  those  given  for  the  defendant.  Mooiva  v.  Aurora, 
Elgin  and  Chicago  Ry.  Co.  246  111.  56  (60.)  The  defect 
complained  of  is  that  the  jury  would  not  necessarily 
know  which  were  the  material  allegations  of  the  decla- 
ration. The  first  and  second  instructions,  given  for  ap- 
pellant, clearly  explained  that  the  plaintiff  must  prove 
due  care  on  his  part,  negligence  on  the  part  of  the  de- 
fendant, as  charged,  and  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injuries.  These  two  in- 
structions, together  with  others  given  for  appellant, 
corrected  the  error  complained  of. 

Complaint  is  made  of  appellee's  second  instruction, 
by  which  the  jui-y  were  told  that  the  plaintiff'  had  a  right 
to  rely  upon  the  operation  of  trains  upon  the  tracks  of 
the  railway  company  in  such  a  manner  as  to  comply  with 
the  law:  that  there  would  be  a  warning  given  of  the  ap- 
proach of  a  train;  that  a  train  would  not  be  operated  at 
a 
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high  and  dangerous  rate  of  speed,  and  that  in  deter- 
mining whether  plaintiff  was  exercising  due  care  the 
jury  had  a  right  to  take  into  consideration  that  he  could 
rely  on  the  defendant  to  perform  its  obligation  in  this 
behalf.  Appellant  concedes  this  to  be  a  good  instruc- 
tion in  cases  where  the  declaration  charges  a  violation 
of  a  specific  duty  imposed  by  a  statute  or  ordinance. 
Colleson  v.  I.  C.  R.  R.  Co.,  239  111.  532  (538;)  Henry  v.  C. 
C.  C.  and  St.  L.  Ry.  Co.,  236  111.  219  (222-3;)  Dukeman  v. 
C.  C.  C.  and  St.  L.  Ry.  Co.,  237  111.  104  (107-8);  B.  and 
0.  S.  W.  Ry.  Co.  V.  Then,  150  111.  535  (537).  It  is  true 
that  all  the  foregoing  cases  seem  to  be  where  the  rule 
was  applied  to  a  charge  of  a  violation  of  a  specific  duty, 
but  we  find  nothing  limiting  the  rule  to  such  cases. 

Independent  of  any  ordinance  its  was  the  duty  of  ap- 
pellant, at  common  law,  to  regulate  the  speed  of  its 
trains  with  proper  regard  to  the  public  safety.  Overton 
v.  C.  and  E.  I.  R.  R.  Co.,  181  111.  323  (326) ;  E.  J.  and  E. 
Ry.  Co.  V.  Lawlor,  229  111.  621  (629);  Partlow  v.  I.  C. 
R.  R.  Co.,  150  111.  321  (325):  Heidenreich  v.  Bremner, 
260  111.  439  (447-8,  451-2).  Appellant  was  bound  to  use 
ordinary  and  rea.sonable  care  to  avoid  accidents  in  run- 
ning its  trains  forward  or  backwards.  I.  C.  R.  R.  Co.  v. 
Larson,  152  111.  326  (331).  It  was  also  appellant's  duty, 
without  regard  to  a  statute  or  ordinance,  to  give  notice 
of  the  approach  of  its  trains  to  all  points  of  known  or 
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reasonably  apprehended  danger.     C.  and  A.  R.  R.  Co.  v. 


Dillion,  1 23  111.  570  (579-80) ;  C.  and  A.  R.  U.  Co.  v.  San- 
ders, 154  111.  531  (536).  Appellee  "knew,  or  is  supposed 
to  have  known,  that  the  law  required  the  company  to 
ring  the  bell  or  sound  the  whistle,  and  knowing  that  to 
be  its  duty,  had  a  right  to  rely  upon  its  ijcrformance. 
On  hearing  no  such  signal  his  attention  was  not  attract- 
ed to  his  peril,  but  its  omission  was  highly  calculated  to 
lull  him  into  a  fatal  beliei  of  secui'ity."  St.  L.  V.  and  T. 
II.  R.  R.  Co.  V.  Dunn,  78  111.  197  (200).  The  criticism 
that  this  instruction  leaves  the  jury  to  determine  what 
the  common  law  duties  are,  with  reference  to  the  opera- 
tion of  trains,  is  a  strained  view  of  the  subject.  "In- 
structions should  always  be  construed  in  the  light  of  the 
issues  being  tried  and  the  proofs  offered  in  support  of 
them.  When  thus  construed,  we  find  no  objection  to 
the  instruction  in  question."  C.  and  A.  R.  R.  Co.  v.  Dil- 
lion, 123  111.  570  (578-9).  The  only  issue,  in  this  respect, 
was  as  to  the  speed,  of  the  trains  and  warning  of  its  ap- 
proach to  the  crossing  where  the  accident  happened. 
The  instruction  told  the  jury  that  appellee  might  rely 
that  a  warning  would  be  given  and  that  a  train  would 
not  be  operated  at  a  high  and  dangerous  rate  of  speed. 
Appellee  undoubtedly  had  a  right  tJo  assume  that  appel- 
lant would  obey  the  law  in  this  respect,  and  it  was  not 
his  duty  to  anticipate  any  negligence  on  the 
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part  of  ap-' 
pellant.  Henry  v.  C.  C.  C.  and  St.  L.  Ry.  Co.  236  HI. 
219  (221-8);  Heidenreich  v.  Bremner,  260  111.  439  (451-2 
and  447-8);  Long  v.  Chicago  Ry.  Co.,  181  III.  App.  654 
(o57);  Stock  v.  E.  St.  L.  and  S.  Ry.  Co.,  152  111.  App.  613 
(617). 

Appellee's  fourth  instruction  is  criticised  as  permit- 
ting the  jury  to  consider  facts  and  circumstances,  not  in 
evidence,  in  determining  the  weight  of  the  testimony. 
This  instruction  is  poorly  worded,  but  we  do  not  under- 
stand it  as  permitting  the  jury  to  go  outside  the  evidence, 
but  on  the  contrary  to  confine  them  to  "the  facts  and 
circumstances  in  evidence." 

Appellant's  instruction,  numbered  twenty  and  re- 
fused, attempts  to  direct  a  verdict  on  a  state  of  facts 
therein  set  forth  relative  to  appellee's  ability  to  have 
seen  the  train  if  he  had  looked.  This  instruction  was 
properly  refused  for  the  reason  that  it  directly  invaded 
the  province  of  the  jury.  It  was  for  the  jury  to  deter- 
mine the  question  of  contributory  negligence.     No  rule 


can  be  stated  by  which  the  question  of  contributory 
negligence  can  be  determined.  It  can  not  be  said  that 
a  failure  to  look  and  see  an  approaching  train  is,  of  it- 
self, contributory  negligence.  Winn  v.  St.  L.  Ry.  Co. 
239  111.  132  (139). 

We  find  no  reversible  error  in  the  record  in  this  case 
and  therefore  affirm  the  judgment  appealed  from. 

Judgment  affirmsd. 
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GEN.  NO.  6897.  APRIL  TERM  A.  D.  1918.  AG.  NO.  47. 
FABER-MUSSER  COMf ANY,  Appellant 


«12I.A.  674 

WM.  E.  Dee  MANUFACTURING  CO.  Appellee 
Appeal  from  SanganySn  County  Circuit   Court. 
Opinion  by  WAGGONER.  J. 

This  is  an  action  of  assumpsit  brought  bj'  the  ap- 
pellant, Faber-Musser  Co.,  against  the  appellee,  Wm.  E. 
Dee  Manufacturing  Co.  The  declaration  consisted  of  a 
special  and  common  counts.  The  special  count  charged 
appellee  with  failing  to  deliver  a  large  quantity  of  fire 
brick  according  to  the  terms  of  an  alleged  written  con- 
tract set  up  in  the  special  count.  The  alleged  contract 
was  in  the  form  of  an  order  and  letter  attached  together 
bearing  date  May  14th,  1917.  Both  the  order  and  let- 
ter were  addressed  to  Wm.  E.  Dee  Mfg  Co.,  and  each 
was  signed  by  the  Faber-Musser  Co.  At  the  bottom  of 
the  letter,  following  the  signature  of  the  appellant  ap- 
pear the  words,  "accepted  Wm.  E.  Dee  Mfg.  Co.,  per 
Mathew  M.  Dee."  The  appellee  filed  speciv)  pleas,  ver- 
ified, denying  the  making  and  dehvery  of  the  alleged 
contract.  At  the  close  of  appellant's  evidence,  appellee 
entered  a  motion  to  direct  a  verdict,  the  motion  was  al- 
lowed and  verdict  directed. 

The  evidence  shows  that  Mathew  M.  Dee  was  a  trav- 
elling 
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salesman  and  solicitor  for  the  appellee; 
that  he  had  solicited  business  from  the  appellant;  that 
the  appellant  by  letter  of  April  18th,  1917,  requested 
the  appellee's  agent  to  quote  prices  on  fire  brick,  which 
such  agent  did,  and  in  response  to  a  telephone  call  from 
appellant  went  to  Peoria,  Illinois;  that  on  May  14th, 
1917,  the  order  in  question  was  prepared  in  duplicate 
in  appellant's  office  in  Peoria;  that  a  carbon  copy  was 
signed,  under  the  word  "accepted",  by  the  agent  writ- 
ing the  words,  "Wm.  E.  Dee  Clay  Mfg.  Co.,  per  Mathew 
Dee";  that  the  carbon  copy,  with  such  acceptance  writ- 
ten thereon,  was  retained  by  the  appellant;  that  the  ori- 
ginal did  not  have  the  acceptance  written  on  it;  that 
the  original  was  delivered  to  the  agent  and  by  him  sent 
to  appellee  at  its  principal  office  in  Mecca,  Indiana.  The 
appellee  on  May  16th,  1917,  by  letter,  refused  to  accept 
the  order.  There  were  subsequent  negotiations  and  cor- 
respondence  in  which  appellee  always  referred  to  the 


■writing  of  May  14th  as  an  order  and  in  which  the  appel- 
lant so  referred  to  it  until  in  the  latter  part  of  the  cor- 
respondence when  appellant  began  to  call  it  a  contract. 
Appellee  is  an  Illinois  corporation  with  its  plant  located 
at  Mecca  Indiana.  Mathew  M.  Dee  had  an  office  at 
Springfield,  Illinois;  solicited  orders  which  he  sent  to 
Mecca  to  be  filled. 

The  appellee  contents  that  Mathew  M.  Dee  was  a 
mere  solicitor   and  had  no  authority   to  sign  contracts 
in  its  name.     Appellant  insists  that  appellee  ratified  the 
contract   by    its  correspondence.     There 
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can  be  no  ratification 
of  an  unauthorized  act  of  an  agent  unless  the  principal 
has  full  knowledge  of  what  the  agent  pretended  to  do. 
(Sill  V.  Pate,  230  111.  39  (49).  In  this  case  appellee  did 
not  know  that  Mathew  M.  Dee  had  purported  to  accept 
the  order  for  the  reason  that  the  copy,  with  the  accept- 
ance, was  retained  by  appellant,  while  the  copy  forward- 
ed to  appellee  had  no  acceptance  on  it.  Appellant  has 
therefore  failed  to  prove  a  ratification. 

The  question  here  is  not  one  of  agency  but  of  the 
extent  of  authority  of  an  agent.  The  only  evidence 
tending  to  show  the  extent  of  the  authority  of  the  agent 
was  that  he  was  a  travelling  salesman  or  solicitor.  Un- 
der the  law,  a  travelling  salesman  or  sohcitor  has  author- 
ity to  do  nothing  other  than  solicit  orders  and  submit 
them  to  his  employer  for  acceptance  or  rejection.  (Cur- 
rie  v.  Syndicate  Des  Cultivators  etc.,  104  111.  App.  165). 
The  evidence  with  all  inferences  that  can  be  legitimate- 
ly drawn  therefrom  only  shows  that  Mathew  M.  Dee  was 
a  solicitor  of  orders,  and  that,  as  a  matter  of  law,  does 
not  show  he  had  authority  to  execute  contracts  for  ap- 
pellee. The  trail  court  properly  directed  a  verdict  fot 
appellee. 

There   are  other  reasons   why  this  case   should  be 

affirmed.     The  abstract  does  not  show  a  judgment.     The 

only  attempt  to  show   a  judgment   is  at  page  twenty 

where,  in  abstracting  the  bill  of  exceptions,  it  appears 

(with  refei-ence  to  the  motion  for  a  new  trail),  "Motion 

overruled  and  judgment  upon  the  vei'dict,  p'ebruary  14, 

1918".     It  was 
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said  in  Flanningham  v.  Hogue,  59  111. 

App.  315,  at  318,  "It  does  not  show  what  the  judgment 

was,  and  if  iti  did,  that  did  not  suffice.     A  judgment  is  a 

part  of  the  record  proper,  and  cannot  be  shown  by  a  bill 

of  exceptions.     Looking,  therefore,  at  the  abstract  al- 


one,  it  does  not  appear  that  there  was  any  judgment 
against  the  plaintiff  in  error,  for  the  rendition  of  which 
he  has  assigned  error." 

The  "abstract  must,  as  against  the  appellant,  be 
deemed  to  be  sufficiently  full  and  accurate  to  present 
all  the  errors  on  which  it  now  relies."  (Chicago,  Pac- 
ific &  St.  L.  Ry.  V.  Wolf,  137  111.  360  (364);  Wabash  Rail- 
road Co.  V.  Smith,  58  111.  App.  419  (421).  Words  like 
"judgment"  or  judgment  on  finding"  are  a  mere  index, 
and  do  not  furnish  material  upon  which  to  base  grounds 
for  reversal.  (Ammudson  Printing  Co.  v.  Empire  Pap- 
er Co.,  83  111.  App.  440;  Gilbert  v.  Sprague,  88  111.  App. 
508  (511);  Lewinshon  v.  Stevens,  70  111.  App.  307. 

If  a  contract  between  appellant  and  appellee  had 
been  established  by  the  evidence,  there  is  no  proof  of 
damages  sustained  by  appellant,  and  if  the  case  had  gone 
to  the  jury,  in  the  state  in  which  the  record  appears, 
the  verdict  could  only  have  been  for  nominal  damages. 
This  court  will  not  reverse  a  case  merely  for  the  pur- 
pose of  permitting  a  recovery  of  nominal  damages. 
(Thisler  v.  Hopkins,  85  111.  App.  207  (212) ;  Meyer  v.  Juse 
Goodell  &  Co.,  32  111.  App.  328  (330) ;  Comstock  v.  Bros- 
seau,  65  111.  39  (44).  The  maxium  deminimis  non  cur- 
at lex,  is 

Page  4 
controlling.  (Chicago,  Wilmington  &  Ver- 
million Coal  Co.  V.  Streatorj  172  111.  435;  Village  of  Mor- 
gan Park  V.  Knoph,  11  111.  App.  571  (574).  A  number 
of  questions  were  asked  in  reference  to  damages,  to 
which  objections  were  sustained.  If  the  appellant  wish- 
ed to  preserve  a  right  to  have  determined  in  an  ap- 
pella1>e  court  whether  or  not  there  was  error  in  sustain- 
ing the  objections,  an  avowal  should  have  been  made  as 
to  what  was  excepted  to  be  proved  by  the  witness  by 
any  particular  questions  or  series  of  questions.  Unless 
such  an  avowal  was  made,  it  would  not  appear  that  ap- 
pellant had  been  injured  for  the  reason  that  the  ans- 
wer of  the  witness  might  have  benefitted  the  appellee. 
(Anthony  Ittner  Brick  Co.  v.  Ashby,  198  111.  562  (565); 
Geringer  v.  Novak,  117  111.  App.  168;  McLod  v.  Andrews 
&  Johnson  Co.,  116  111  App.  646  (648);  Maxwell  v.  Habel, 
92  111.  App.  510  (512). 

The  trail  court  did  not  err  in  directing  a  verdict 
for  the  defendant. 

Judgment  affirmed. 
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GEN.  NO.  6905  APRIL  TERM  A./D.  1918.  AG.  NO.  53. 
W.  B.  LINN,  Appellant. 


GEORGE  SPENSE/&  CO.,  Appel 
Appeal  from  Circuit  ^ourt  of  Clark  County. 
Opinion  by  WAGGONER;  J. 

The  aopellant,  W.  B.  Linn,  brought  an  action  in  as- 
sumpsit against  the  appellee,  George  Spence,  for  dam- 
ages for  a  breach  of  a  contract  for  the  purchase  of  an 
automobile.  A  plea  of  general  issue  was  filed.  The 
case  was  tried  by  a  jury.  The  jury  returned  a  verdict 
for  the  appellee,  judgment  was  rendered  thereon,  and 
appellant  brings  the  case  here  by  appeal. 

The  appellant  testified  that  on  December  26,  1916, 
he  met  appellee  on  a  train,  and  after  some  conversation, 
signed  an  order  for  an  Overland  Country  Club  Roadster 
automobile,  cost  $695.00;  that  he  gave  his  check  for 
$100.00  on  the  Martinsville  State  Bank,  and  that  indor- 
sed on  the  check  was  a  notation  "for  Country  Club  Car, 
credit  $500.00  on  old  car,  total  $695.00;"  that  Spence 
took  the  check  and  order  and  agreed  to  take  his  (ap- 
pellant's) old  car  at  $500.00  if  the  old  car  was  all  right 
that  the  appellant  was  to  pay  the  freight  on  the  new 
car;  that  three  days  afterwards  appellant  took  the  old 
car 
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to  the  appellee's  place  of  business  and  that  the 
appellee  said  it  was  all  right;  that  on  February  27,  1917, 
appellant  went  with  R.  E.  Wilson  to  the  appellee's  place 
of  business  and  requested  to  see  the  check;  that  the 
check  was  by  appellant  and  Wilson  inspected;  that  ap- 
pellee said  he  thought  the  freight  would  be  about  $20.00; 
that  appellant  made  a  tender  in  gold  of  $115.00  to  ap- 
pellee, demanded  the  new  car,  and  the  appellee  refused 
to  take  the  money;  said  he  would  not  let  appellant  have 
the  new  car;  for  appellant  to  take  the  old  car  and  his 
check  and  get  out;  that  appellant  laid  the  check  on  the 
fender  of  a  car  and  put  the  gold  in  his  pocket;  that  ap- 
pellant afterwards  bought  the  same  kind  of  a  car  which 
had  increased  in  price  $100.00.  The  appellant  was  cor- 
roborated by  Wilson  as  to  the  notation  on  the  check.  It 
was  proven  that  appellee  burned  the  check  after  the  ap- 
pellant left  his  place  of  business;  that  the  second  hand 
car  was  run  into  the  street  and  taken  into  the  garage  of 
C.  T.  Briscoe,  where  it  has  remained. 
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The  appellee,  Spence,  testified  that  in  the  latter 
part  of  December  1916,  he  met  appellant  on  the  train; 
that  he  described  a  Country  Club  Roadster  to  appellant: 
told  him  that  the  price  was  $695.00,  but  that  the  deal 
had  to  be  closed  that  day  as  the  price  would  advance 
the  next  day;  that  appellant  said  that  if  he  could  sell 
his  old  car  he  would  buy  a  new  one;  that  he  ought  to 
have  $500.00 
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for  his  old  one;  that  appellee  ofi^ered  to  help 
appellant  sell  it;  told  him  if  he  did  not  sell  it  he  would 
not  have  to  take  the  new  car;  that  appellant  wrote  a 
check  for  $100.00;  made  a  notation  on  the  check  that  it 
was  to  apply  on  an  Overland  Country  Club  Roadster,  and 
that  the  balance  was  $595.00;  that  an  order  was  written 
out  to  the  same  effect;  that  afterwards  appellant  came 
to  appellee's  place,  wanted  to  see  the  check,  :and  ap- 
pellee handed  it  to  Linn,  who  called  Wilson's  attention 
to  it;  that  Linn  put  out  some  gold  and  said  that  will  make 
the  check  good;  that  appellant  handed  the  check  to  ap- 
pellee; appellee  refused  to  take  it,  laid  it  on  the  fender 
of  a  car;  that  appellee  told  Linn  to  take  his  check,  his 
old  car  and  geti  out;  that  appellee  never  promised  to  give 
Linn  $500.00  for  his  old  car,  never  promised  to  give  the 
new  car  for  the  old  car  and  $195  plus  the  freight;  that 
after  the  check  was  laid  on  the  fender  he  (appellee) 
burned  it.  Appellee's  stenographer  corroborated  him 
as  to  the  notation  on  the  check,  but  did  not  know  the 
bank  the  check  was  on,  or  who  was  the  payee;  was  not 
sure  of  the  date,  and  not  positive  as  to  the  substance  of 
the  notation. 

In  this  case  the  evidence  was  very  close  and  it  was 
highly  important  that  the  jury  be  correctly  instructed. 
(West  Chicago  Street  R.  R.  Co.  v.  Doughtery,  170  111.  379 
at  382;  C.  B.  &.  Q.  R.  R.  Co. 
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V.  Appell,  103  111.  App.  185  at  187) 

Appellee  contends  the  court  properly  refused  ap- 
pellant's first  refused  instruction  for  the  reason  that  if 
required  the  jury  to  "find  from  a  preponderance  of  the 
evidence"  instead  of  a  "believe"  from  a  preponderance 
of  the  evidence.  It  has  been  held  that  an  instruction 
requiring  the  jury  to  "find  from  the  evidence"  is  proper. 
(111.  Central  R.  R.  v.  Warriner,  132  111.  App.  301,  at  309; 
Chicago  &  Eastern  111.  R.  R.  v.  Pittman,  185  111.  App. 
481,  at  487.) 

Appellee  gives  as  a  further  reason  why  the  above 
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mentioned    instruction   was  properly    refused,    that   he 
could  not  be  compelled  to  take  the  second  hand  car  un- 
les  it  was  accompanied  by  a  tender  of  all  the  purchase 
money,  including  freight;   and  only  when  a])pellant  had 
fully  complied  with  his  part  of  the  contract  as  a  condi- 
tion precedent  to  a     right  to     recover  damages  for  a 
breach  of  it.     This  is  not  a  case  of  tender  in  payment  of 
a  debt,  but  of  a  tender  in  the  sense  of  an  offer  to  per- 
from  a  contract.     The   conditions  of  the  contract  were 
mutually  concurrent  and  dependent  conditions  and  full 
performance  by  the  appellant  was  not  a  condition  pre- 
cedent to  performance   by  the   appellee.     All  appellant 
was  required  to  do    was  to  tender  performance,  that  is, 
to  prove  his   readiness,   ability  and  willingness   to  per- 
form his  part  of  the  contract. 
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Appellant  says  appellee  told  him  the  amount  of  the 
freight  was  $20.00,  and  appellee  when  testifying  does  noc 
deny  so  doing.     Appellee  had  accepted  appellant's  check 
for  $100.00;  had  satisfied  himself  that  the  second  hand 
car  was  in  good  condition,  so  all  that  remained  for  ap- 
pellant to  do  was  to  pay  $95.00  and  the  freight.     When 
appellant  was  told  the  freight  was  about  $20.00,  he  off- 
ered appellee  $95.00  and  $20.00  making  $115.00,  in  gold, 
and  was  told  by  appellee  to  take  his  check,  his  old  car 
and  get  out.     The  evidence  tends  to  show  that  appellant 
did  all  that  was  in  his  power  to  do  to  show  his  readiness, 
willingness  and  ability  to  perform  his  part  of  the  con- 
tract, and  what  he  did  was  sufficient.     The  statement 
made  by  the  Supreme  Court  in  the  case  of  Osgood  v. 
Skinner,  211  111.  229,  at  235,  is  applicable  here:  "We  are 
also  of  the  opinion  that  the  offer  to  perform  the  con- 
tract was  sufficient.    The  transfer  of  the  stock  and  the 
payment  for  the  same  were  intended  to  be  mutual  and 
concurrent  acts,  and  it  was  not  contemplated  that  either 
party  should  perform  some  act  as  a  condition  precedent 
to  the  act  of  the  other.     If  a  contract  calls  for  success- 
ive acts,  first  by  one  party  and  then  by  the  other,  there 
is  no  breach  by  one  if  the  precedent  act  has  not  been 
performed   by   the  other;   but   if  the  contract   contem- 
plates concurrent  acts,  it  is  sufficient  to  put  one  party  in 
default  that  the  other  party  is  ready,  willing  and  offers 
to  perform 
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his  part  of  the  contract.     A  tender,  as  ap- 
plied to  such  a  case,  does  not  mean  the  same  kind  of  off- 
er as  the  tender  of  money  in  payment  of  i  delit,  where 
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the  money  is  offered  to  the  creditor  unconditionally  and 
the  transaction  is  completed  and  ended.  It  means  an 
offer  accompanied  with  ability  to  do  the  act  required  of 
one  party  provided  the  other  will  concurrently  do  what 
he  is  required  to  do.  (Clark  v.  Weis,  87  111.  438;  Manis- 
tee Lumber  Co.  v.  Union  Nat.  Bank,  143  id.  490.)  There 
must  be  an  actual  tender  or  offer  to  perform  unless  the 
other  party  has  refused  to  perform  when  aii  actual  off- 
er need  not  be  proved  and  a  mere  readiness  and  willing- 
nes  to  perform  is  sufficient." 

The  sixth  instruction  given  for  the  appellee  was  er- 
roneous and  the  Court  also  erred  in  refusing  to  give  ap- 
pellant's  first  refused  instruction. 

For  the  errors  above  indicated,  the  judgment  of  the 
Cicuit  Court  will  be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 
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GEN.  NO.  6908  APRIL  TERWA.  D.  1918.  AG.  NO.  5G. 
WILLIAM  M.  RIli:Y.  Appellee. 
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F.  A.  JORGENSEN,/ET  ALS,  Ap' 
Appeal  from  the  Circuit  Court  of  Douglas  County, 
Opinion  by  WAGGONER,  J. 

This  is  an  action  in  assumpsit  instituted  by  appellee, 
William  M.  Riley,  against  the  appellants  F.  A.  Jorgensen, 
C.  P.  Jacobson  and  E.  M.  Perry.  The  declaration  contains 
a  special  and  common  count  for  use  and  occupation.  A 
demurreer  was  filed  to  the  declaration,  the  first  count 
amended,  the  demurrer  refiled  and  overruled.  The  de- 
'endants  elected  to  stand  by  their  demurrer,  were  default- 
ed, and  judgment  was  rendered  against  them  for  $300.- 
00  and  cost.     Defendants  bring  the  case  here  by  appeal. 

One  good  count  in  a  declaration  is  sufficient  to  sus- 
tain a  verdict,  notwithstanding  other  counts  are  defec- 
tive. (Kurd's  Statute  1917,  Chapter  110,  Sec.  78;  North 
V.  Kaizer,  72  111.  172  (176);  Gebbie  v.  Mooney,  121  111. 
255  (256-7.)  If  one  count  of  the  declaration,  under 
consideration,  is  sufficient,  this  case  should  be  affirmed. 

It   is   not   necessary  that   the  common   counts  des- 
cribe  the  premises.     (12  End.  PI.   &  Pr.  pg  852,  Title, 
Landlord  and  Tenant.)     While 
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it  is  true  that  the  com- 
mon counts  shoTild  show  a  promise  and  should  allege 
that  the  defendants  "undertook  and  faithfully  prom- 
ised" etc.,  yet  the  better  practice  would  require  that  the 
defendants  point  out  this  objection  by  special  demurrer 
(Chitty  on  Pleadings  pg  300-4)  which  was  not  done  in 
this  case. 

However,  in  the  view  we  take  of  it  the  special 
count  is  good.  Where  a  tenant  remains  in  possession 
after  the  expiration  of  the  term  of  the  lease  without  a 
new  contract,  it  is  optional  with  the  landlord  to  treat 
him  as  a  trespasser,  or  to  waive  the  wron^-  of  holding 
over  and  treat  him  as  a  tenant;  and  if  the  landlord  ac- 
cepts rent  from  the  tenant,  an  election  is  made  and  a 
tenancy  from  year  to  year  created  upon  the  same  term« 
and  subject  to  the  same  rent  *  *  *  as  is  contained 
in  the  lease.  (Goldborough  v.  Gable,  140  111.  269  (273); 
same  case,  152  111.  594  (596-7);  Clinton  Wire  Co.  v. 
Gardner,  99  111.  151. 

The  special  count  alleges  that  the  plaintiff  on  Feb- 
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ruary  19thj  1915,  demised  certain  described  premises  to 
the  defendants  for  a  year  from  March  15th,  1915,  to 
March  15th,  1916,  at  a  rental  of  $300.00  per  annum,  pay- 
able March  1st,  1915;  that  said  rent  was  paid  and  the  de- 
fendants entered  into  possession,  and  without  further 
agreement  continued  in  possession  for  the  year  March 
15th,  1916  to  March  15th,  1917;  that  the  plaintiff  as" 
$300.00  rent  on  March  1st,  1916;  that  the  defendants 
without  any  further  agreement  after  March  15th,  1917, 
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continued  in  possession  and  thereby  became  tenants 
for  the  year  ending  March  15th,  1918,  at  a  rental  of 
sented  thereto,  and  accepted  from  the  defendants 
$300.00  per  annum,  and  liable  to  pay  said  rental  on, 
to-wit,  March  1st,  1917;  and  being  so  liable  promised  to 
pay  said  sum  on,  to-wit,  March  1st,  1917. 

The  first,  or  special  count,  clearly  states  a  good 
cause  of  action  by  alleging  facts  that  shov/  a  tenancy 
from  year  to  year  by  holding  over  within  the  meaning 
of  the  rule  as  laid  down  in  the  foregoing  authorities. 

The  Circuit  Court  did  not  err  in  overruling  the  de- 
murrerr  and  in  rendering  judgment  against  the  appell- 
ants. 

Judgmeni  affirmed. 

Page  3 


.  lo  {sinert   ^ 


GEN.  NO.  6913.  APRIL  TERM  A.  D.  1918.  AG.  NO.  59. 

HENRY  C.  HAMILTON,  Receiver. 
Appellant, 


A.  N.  REED, 
Appellee 
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Appeal  from  the  County  Cburt  of  Macoupin  County. 
Opinion  by  WAGGONER,  J. 

The  appellant,  Henry  C.  Hamilton,  was  appointed 
Receiver  of  the  Bank  of  Palmyra,  Illinois.  The  books 
of  such  bank  contained  an  account  with  appellee,  A.  N. 
Reed,  beginning  November  11th,  1911,  by  his  giving  a 
check  for  $244.39,  with  nothing  to  his  credit;  that  ap- 
pellee afterwards  made  three  deposits  aggregating 
$247.50,  and  gave  nineteen  checks  amounting  to  $516.41; 
the  account  was  according  to  the  books  of  the  bank  at 
all  times  overdrawn,  and  at  the  commencement  of  this 
suit  the  overchecks  amounted  to  $268.92.  This  suit  was 
brought  to  recover  the  amount  last  stated.  To  a  dec- 
laration containing  a  special  count  and  the  consolidated 
common  counts  a  plea  of  the  general  issue,  with  notice 
of  set  off,  was  interposed.  A  jury  returned  a  verdict  of 
$202.61  in  favor  of  appellee  on  his  plea  of  set  off.  Judg- 
ment was  rendered  on  the  verdict  and  an  appeal  taken 
to  this  court. 

The  evidence   shows  that   on  November  2nd,  1911, 
appellee  sold  to  G.  A.  Sutton    hay  belonging     to  Isaac 
Crum,  Lester  Goode  (who  departed 
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this  life  prior 
to  date  of  the  trial,)  and  himself.  G.  A.  Sutton  gave 
appellee,  in  payment  for  the  hay,  his  check  on  The  Bank 
of  Palmyra  for  $471.53.  Appellee  testified  that  about  a 
year  prior  to  the  first  part  of  November  1911,  he  had  an 
account  or  transaction  with  the  Bank  of  Palmyra;  that 
in  the  early  part  of  November  1911  he  received  a  check 
for  $471.53  from  G.  A.  Sutton;  took  it  to  the  Bank  of 
Palmyra;  talked  to  Charles  A.  Mahan  and  L.  P.  Smith; 
presented  the  check  to  them;  Lester  Goode,  Isaac  Crum, 
John  Phoenix,  two  gentlemen  that  he  was  not  acquain- 
ted with,  and  himself,  were  on  the  outside;  that  L.  P. 
Smith  (since  deceased,)  Jesse  A.  Smith,  C.  S.  Mahan  and 
Elmer  Dikis  were  on  the  inside  at  the  bank;  that  he 
handed  the  check  to  Mahan,  who  said  that  Sutton  had 
no  money  in  the  bank;  that  he  could  not  pay  the  check; 
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that  he  (appellee)  told  Mahan  he  had  come  to  settle 
with  Goode;  that  he  wanted  to  settle  with  Goode  for 
some  hay  he  (appellee)  had  sold  belonging  to  Goode,  Crum 
and  himself;  that  Mahan  said  you  may  leave  the  check, 
you  may  check  for  what  you  want  and  settle  with  Goode; 
Sutton  has  gone  to  Waverly  today  to  collect  some  money; 
that  he  (Sutton)  will  probably  bring  in  some  money, 
and  whatever  he  deposits  or  brings  in  wie  will  put  to  your 
credit  after  this  check  is  paid;  that  you  can  leave  the 
check  with  us,  and  that  appellee  left  the  check.  Ap- 
pellee further  testified  that  Mahan  laid  the  check  inside; 
that  L.  P.  Smith  stepped  up  and  said,  "Go  (ahead)  and 
check  for  what  you  want,  Al;"  that  he  (Smith)  said  he 
was  satisfied  that  Sutton  would  bring  in  some  money; 
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that  he  (appellee)  made  a  check  to  Goode  for  two  hun- 
dred some  odd  dollars;  that  after  they  had  thrown  Sut- 
ton into  bankruptcy,  gotten  his  property,  Mahan  said, 
"Here's  this  check  Mr.  Sutton  gave.  It's  no  good.  You 
just  as  well  take  it  with  you;"  and  that  appellee  replied, 
"No,  I  will  leave  it  with  you;"  that  on  the  day  appellee 
received  the  Sutton  check  he  had  no  deposit  in  the  Bank 
of  Palmyra;  that  he  gave  a  check  to  Goode  on  said  bank 
and  that  the  bank  cashed  it. 

Isaac  Crum  testified  that  he  knew  about  the  check 
given  by  Sutton  to  Reed  in  the  early  part  of  November 
1911;  was  present  in  the  bank  when  Reed  presented  the 
check  for  payment;  heard  a  conversation  in  the  bank 
between  Mahan  and  Reed  about  the  check;  that  Mahan 
told  Reed  that  Sutton  did  not  have  any  money  in  the 
bank;  that  he  (Sutton)  had  gone  to  Waverly;  would  like- 
ly get  some  that  day  and  get  some  in;  that  if  he  (Reed) 
would  endorse  the  check,  he  could  check  out  the  money 
and  draw  some  until  Sutton  put  in  enough  to  make  the 
check  good;  that  he  (Crum)  stood  there  and  saw  Mahan 
take  the  check;  that  Goode  (now  dead,)  Phoenix,  and 
likely  another  one  or  two  were  there;  that  he  (Crum) 
owned  part  of  the  hay  sold  to  Sutton  and  was  expecting 
money  out  of  the  check;  Reed  drew  a  check  to  Goode; 
Mahan  said  that  if  Sutton  would  deposit  the  money  to 
pay  that  check,  he  (Mahan)  would  pay  it;  Sutton  was 
to  deposit  the  money  to  take  up  the  check. 

John  Phoenix  testified  that  he  remembered  a  time 
in  the  early  part  of  November  1911,  when  Reed,  Goode, 
and  another  gentleman  were 
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present  at  the  Bank  of 


Palmyra,  when  he  went  in  to  get  a  bill  changed;  that 
he  heard  a  conversation  between  Mahan,  Smith  and  Reed 
about  a  check  that  Sutton  had  given  Reed;  Mahan  said 
to  Reed  that  Sutton  had  no  money  there,  was  behind 
with  him  or  something  of  that  kind;  that  if  Reed  would 
endorse  the  check  and  leave  it,  and  if  Sutton  deposited 
any  more  money  he  (Mahan)  would  put  it  to  his  (Reed's) 
credit;  Mahan  told  Reed  to  go  ahead  and  check,  it  would 
be  all  right;  think  Smith  said  it  v/ould  be  all  right  or 
"Go  ahead,  Al." 

G.  A.  Sutton  was  called  by  appellee  to  identify  the 
check  given  by  him  to  Reed  and  the  Bank  of  Palmyra 
pass  book  being  used  by  him  in  November  1911.  Both 
were  admitted  in  evidence  without  objection.  The  pass 
book  showed  deposits  made  by  Sutton  in  such  bank, 
November  11,  1911,  $85.00,  November  14th,  .$282.74, 
November  20th,  $162.02,  and  on  November  25th,  $125.00 
making  a  total  of  $654.76.  On  cross  examination,  with- 
out objection,  appellant  asked  the  \vitness  about  a  con- 
versation, and  the  witness  testified  that  after  the  check 
was  given  he  had  a  conversation  in  the  bank  with  Mahan 
about  its  payment;  that  Smith  was  present;  that  they 
told  witness  that  Reed  was  checking;  that  he  (Sutton) 
would  have  to  deposit  enough  money  to  take  the  check 
up,  to  make  it  good,  and  that  he  deposited  twice  the 
amount;  that  Reed  came  to  him  and  reported  and  he 
(Sutton)  went  to  see  why  they  turned  this  check  down, 
and  that  they  said  they  turned  it  down 
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because  there 
was  no  money  there.  The  direct  examination  was  con- 
fined to  the  identification  of  a  check  and  pass  book  about 
which  there  v/at  no  dispute.  The  appellant  by  his  in- 
quiries, in  relation  to  matters  not  touched  upon  in  the 
direct  examination,  made  this  witness  a  witness  for  the 
appellant,  and  the  cross  examination  is  to  be  treated  as 
evidence  ofi'ered  by  appellant.  (Chicago  Exchange 
Building  Co.  v.  Merchants  Building  Improvement  Co.  83 
111.  App.  241;  Ency.  of  Evidence,  Vol.  ,3  pg.  825.) 

Charles  A.  Mahan  testified  appellee  had  no  account 
at  our  bank  at  the  time  the  Sutton  check  was  presented; 
that  he  (Reed)  had  no  account  there  and  had  not  had 
for  about  a  year  previous;  that  November  11th,  1911, 
was  the  first  item,  a  check  for  $244.39;  when  he  gave 
this  check  he  had  no  account  there;  he  gave  the  check 
and  I  paid  him;  that  he  told  appellee  the  bank  would  not 
pay  him  Sutton's  check'  handed  it  back,  and  that  appell- 


ee  took  it;  that  appellee  then  asked  to  leave  the  check, 

said  he  would  probably  arrange  wath  Sutton  about  the 

matter,  left  it  for  safe  keeping,  and  it  has  been  laying 

around  the  bank  ever  since;  that  he  did  not  tell  him  that 

Sutton  had  gone  to  Waverly  that  day  and  would  probably 

bring  back  money  to  cover  the  check,  or  that  he  would 

credit  the  next  deposits  that  Sutton  made  up  to  Reed's 

account  until  the  check  was  paid;  that  he  (Mahan)   said 

nothing  of  that  kind;  that  Sutton  did  not  come  to  the 

bank  and  talk 
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with  him  (Mahan)  about  why  he  had 

not  paid  the  check;  that  he  handed  the  check  back,  re- 
fused to  pay  it  on  the  ground  that  Sutton  had  no  money 
in  the  bank  to  pay  it  with;  that  he  never  told  Appellee 
that  he  would  pay  the  check  only  on  one  condition,  if  he 
(Sutton)  ever  had  any  funds  to  pay  it  with  of  course  he 
would  have  to  pay  it;  that  Sutton  deposited  in  said  bank 
in  November  1911,  a  total  of  $654.00  and  some  cents; 
that  he  applied  these  deposits  to  (discharge  Sutton's  over- 
drafts of  seven  or  eight  thousand  dollars,  which  he  (Sut- 
ton) owed  the  bank. 

It  is  not  claimed  that  either  Jesse  A.  Smith  or  Elmer 
Dikis  heard  the  conversation  in  reference  to  the  Sutton 
check.  If  Mahan  told  appellee,  in  substance,  to  endorse 
and  leave  the  Sutton  check  at  the  bank;  to  settle  with 
Goode;  to  check  for  whatever  he  wanted,  and  promised 
to  honor  the  Sutton  check  if  the  maker  deposited  suffi- 
cient funds  to  meet  it,  and  if  appellee  did  endorse  and 
leave  such  check;  and  afterwards  Sutton  deposited  mon- 
ey more  than  sufficient  to  pay  such  check,  then  appellee 
was  entitled  to  recover.  That  Mahan  did  so  state  is  tes- 
tified to  by  appellee,  Crum  and  Pheonix.  It  is  true  Mah- 
an contradicts  the  testimony  of  each  of  them,  as  well  as 
the  testimony  of  Sutton  in  reference  to  a  conversation 
had  with  him.  The  amount  of  the  Sutton  check  presen- 
ted to  the  bank  for  payment  November  11th,  1911,  was 
$471.53.  It  is  shown  that  during  the  same  month,  and 
subsequent  to  the  presentation  of  such  check,  Sutton  de- 
posited $654.7fi  in  said 
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bank  out  of  which  the  check  in  quep- 
tion  could  have  been  paid.     The  jury  would     not    have 
been  warranted  in  disregarding  the  testimony  of  the  four 
witnesses  and  accepting  that  of  Mahan. 

Appellant  objects  to  the  fifth  instruction,  given  on 
behalf  of  appellee,  for  the  reason  that  it  does  not  re- 
quire the  claim  of  set  ofi"  to  be  sustained  by  a  prepon- 


.«il 


derance  of  the  evidence.  In  order  to  have  been  absolu- 
tely correct  it  should  have  embodied  that  requirement, 
but  the  jury  had  been  told  in  other  instructions,  given 
by  each  party,  that  the  set  oflf  must  be  proved  by  a  pre- 
ponderance of  the  evidence  before  they  could  allow  it, 
and  it  was  not  error  to  omit  such  statement  from  this  in- 
struction.    (Gary  v.  Niblo,  155  111.  App.  338  (342.) 

Appellant  seeks  to  make  a  defense  in  this  court  to 
appellee's  claim  of  set  off  that  was  not  interposed  in  the 
County  Court,  and  for  that  reason  is  unavailing  here. 
(Johnson  v.  Johnson,  166  App.  422  (426.) 

The  judgment  of  the  trial  court  should  be  and  is 
affirmed. 

Judgment  affirmed. 
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/     U2T,A,  674 

THOMAS  R.  P^ICE,  Appellant 

/ 
Appeal  from  Circuit  Court  of  Adams  County. 

Opinion  by  WAGGONER,  J. 

Viola  K.  Price,  the  appellee,  filed  a  bill  against  her 
husband,  the  appellant,  for  seperate  maintenance, 
charging  him  with  extreme  and  repeated  cruelty,  with 
having  on  a  large  number  of  occasions  cursed  and  ap- 
plied to  her  vile  names;  with  the  use  of  vile  and  profane 
language  in  the  presence  of  her  and  their  children;  with 
falsely  accusing  her  of  a  want  of  chastity,  and  other  mis- 
conduct on  the  part  of  the  appellant,  by  reason  of  which 
she  was  obliged  to  leave  their  home  and  that  at  the 
time  of  the  filing  of  her  bill  she  was  living  seperate  and 
apart  from  him  without  her  fault. 

Appellant  answered  the  bill  denying  each  and  every 
allegation  therein  contained  against  him  in  reference 
to  the  matters  above  enumerated.  The  cause  was  heard 
by  the  court  and  a  decree  rendered  finding  that  the  al- 
legations of  the  bill  had  been  substantially  proven,  and 
granting  the  relief  sought. 

A  reversal  of  the  decree  is  urged  on  the  ground  that 
the  evidence  is  insufficient  to  sustain  it.  That  is  the 
sole  question 
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presented  We  would  not  feel  author- 
ised to  disturb  the  findings  and  decree  of  the  chancellor 
unless  from  a  review  of  the  evidence  we  were  satisfied 
that  the  decree  was  so  manifestly  against  and  contrary 
to  the  weight  of  the  evidence  that  it  ought  not  to  be 
allowed  to  stand.  (Pinkstaff  v.  Steffy,  216  111.  409;  Mon- 
eta  V.  HoflFman,  249  111.  69.) 

The  decree,  in  our  opinion,  is  not  against  the  weight 
of  the  evidence,  but  is  supported  by  it,  and  is  therefore 
affirmed. 

Decree  affirmed. 
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